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I PRELIMINARY STATEMENT

In their motion, Petitioners nowhere dispute that Novartis’s evidence satisfies
every relevance criteria. Petitioners instead attack selected Exhibits with a mélange
of authentication, hearsay, and personal knowledge objections, sprinkled with some
complaints about discovery. None of these objections has any merit, and the Board
should consider all of Novartis’s concededly relevant evidence.
I ARGUMENT

A.  The Novartis Inventors’ Report and
Related Testimony Is Admissible

Novartis submitted a report prepared by the inventors that describes the
animal studies underlying the invention claimed in the ’405 patent. (Ex. 2057.)
Novartis experts Drs. Steinman and Jusko in turn discuss this document, which is
also addressed in Novartis’s Patent Owners Response. (Paper 26 at 22-25.)

Petitioners say the report and all parts of Novartis’s experts’ testimony about
it “should be excluded under Fed. R. Evid. 602, 801-803, 805, and 901.” (Paper 82
at 1-2.) None of these rules achieves what Petitioners hope for.

1. The Report Itself Is Admissible

The Novartis report is authentic. Under Fed. R. Evid. 901, a document may

be authenticated by “testimony of a witness with knowledge” that the item “is what

it is claimed to be.” Fed. R. Evid. 901(b)(1). Novartis authenticated the report with
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testimony from a co-author of the document, inventor Christian Schnell. His
declaration shows the report is exactly what Novartis says it is—a report that he, co-
inventor Peter Hiestand, and others prepared to describe the work that led to the 405
patent. (Ex. 2026 at 9 1-2, 4.) That should end the inquiry.

Petitioners’ contrary arguments have no merit. Petitioners first assert that Mr.
Schnell lacks substantive knowledge of parts of the document that Mr. Hiestand
handled. (Paper 82 at 3—4.) That is irrelevant. Rule 901 requires only personal
knowledge that the document “is what it is claimed to be.” Mr. Schnell was a co-
author. He thus provided that testimony from his own recollection. Testimony from
an author indeed is more than is needed under the Rule. See, e.g., U.S. E.E.O.C. v.
Olsten Staffing Servs. Corp., 657 F. Supp. 2d 1029, 1033-34 (W.D. Wis. 2009)
(rejecting argument that author or witness with personal knowledge of contents of
document is required); Lankford v. Reladyne, LLC, 2016 WL 1444307, at *1 (S.D.
Ohio Apr. 8, 2016) (affidavit of treatment center’s custodian of records sufficient to
authenticate medical records under Rule 901).

Petitioners next complain that Mr. Schnell did not see Mr. Hiestand sign the
final document. (Paper 82 at 3.) That’s a straw man. Rule 901 does not require that
Mr. Schnell serve as notary.

Petitioners note also that Mr. Schnell did not “personally” deposit the

document into Novartis’s electronic filing system. (/d.) That is another red herring.
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