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l. INTRODUCTION

The Board’s Order on supplemental briefing limited Apple’s arguments to
“further explanation of the original challenge to claim 9” and precluded
introduction of “any new theory of unpatentability based on other disclosures from
Martin.” (Paper 45 at 3.) Despite this directive, Apple’s supplemental brief
introduces a previously unraised theory, premised on a reset condition in Martin
setting Pymin t0 Pumax that allegedly controls the timing of setting Pumin to Py(i).
Since Apple violated the Board’s Order by raising a new argument, the Board
should disregard Apple’s new argument and confirm the patentability of claim 9.

Even if the substance of Apple’s new argument is considered, it still fails to
disclose the “periodically” limitation of claim 9. The reset condition in Martin
does not negate the fact that the alleged setting of the future minimum to the
current magnitude in Martin is conditioned on a particular signal condition
(P, (i)<Pwmmin) being met. Because the alleged setting of the future minimum to the
current magnitude in Martin is conditional, it cannot occur at “regular intervals of
time” and meet the “periodically” limitation in claim 9.

1. ARGUMENT

In its Petition, Apple alleged that Martin taught claim 9 because it sets an
alleged future minimum, Pymin, to an alleged current magnitude, P,(i), whenever

the condition P,(i)< Pumin OCCUrS, attempting to satisfy its rejected interpretation of
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“periodically,” which it interpreted as “from time-to-time.” (Petition at 46.) In its
analysis of claim 9, Apple’s Petition did not make any arguments on the actual
timing of when this condition would occur, because that was unnecessary under

Apple’s rejected construction. Apple now attempts to conjure a new theory relying

on other portions of its Petition, to try to

Petition cl. 9

meet the affirmed claim construction of

“periodically” which requires “regular R0 = et 7, @) [

>
in *M) = in

intervals of time.” (Apple Supp. Br. at 2- T

3.) Apple’s new theory relies on the

reset of Pymin t0 Pumax (@nnotated in blue), to argue that the condition Py (i)<Pmmin
“occur[s] at the beginning of every sub-window of M samples,” and therefore
meets claim 9. (Id. at 1-3.)

Apple relies on: (1) its analysis of claim 5, which makes a passing reference
to the reset of Pymin With Pyay, and (2) a hypothetical discussion proffered by its
expert under Apple’s rejected single subwindow (W=1) scenario. (See Apple
Supp. Br. at 2-3 (citing Pet. at 41*, 43; Ex. 1003, 1138-140); Final Decision at 10-

15 (rejecting single subwindow argument).) Neither of these portions of Apple’s

! Apple did not cite to page 41 of its Petition in its responsive Remand Brief

for its arguments regarding claim 9. (See Apple Resp. Remand Br. at 5.)

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR2017-00626 (Patent 6,363,345)
Patent Owner’s Supplemental Response Remand Brief

Petition articulates how Martin discloses the “periodically” limitation of claim 9
under a multiple subwindow teaching. Apple’s attempts to piece together this new
theory of invalidity after the rejection of its proposed construction of “periodically”
should be rejected because this argument was not made in Apple’s original
challenge to claim 9. (Petition at 46.)

Substantively, Apple’s contention that Martin sets the alleged future
minimum (Pumin) to the alleged current magnitude (P(i)) at the beginning of each
subwindow is also incorrect. Apple’s entire theory rests on the assumption that
P,(i) is always less than Py at the beginning of each subwindow. This argument
Is not supported by the evidence and is incorrect. The incoming signal magnitude,
P, (i), at the beginning of a subwindow has a variable value that may be equal to or
greater than Pymin, Which would prevent the alleged future minimum from being
set to the alleged current magnitude at “regular intervals of time,” as required by
the construction of “periodically.” Unlike in Martin, where the setting of Py, t0
P,(i) has inconsistent timing that is controlled by a particular signal condition
being met, in the ’345 Patent the setting of the future minimum with the current
magnitude value occurs periodically (e.g., every five seconds). (Compare EX.
1001, Fig. 3 (“Init with Y(n)) Every 5 Seconds”), 6:24-28 with Apple Supp. Br. at
3 (Martin’s conditional operation annotated in red).)

The Board should confirm the patentability of claim 9 of the *345 Patent.
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Respectfully submitted,

Date: June 9, 2020 [Frank D. Liu/
Frank D. Liu (Back-up Counsel)
Registration No. 64,682

Pepper Hamilton LLP

125 High Street, 19th Floor
Boston, MA 02110

Tel: (617) 204-5117

Fax: (617) 204-5150

E-mail: liuf@pepperlaw.com

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



mailto:liuf@pepperlaw.com
https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




