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Pursuant to the scheduling order entered by the Board (paper no. 9 at §),
Patent Owner respectfully makes the following observations regarding the January

30, 2018 cross-examination testimony of Petitioner’s Reply declarant, Jennifer

Frank Rhodes (Ex. 2020):

1. In Exhibit 2020, on page 41, line 19 — page 45, line 14, Petitioner’s expert,
Ms. Rhodes, testified that paragraph 23 of Rasmussen describes “that reticulated
foam has apertures present” and “how those apertures can be formed.” See also,
Ex. 1006, 923. Additionally, in Exhibit 2020, on page 45, line 16 — page 47, line
15, the witness testified “that the methods described in [paragraph 23 of
Rasmussen] of creating reticulated foam would both result in having apertures in
the foam” and that Rasmussen paragraph 23 describes “at least two, but not only
two” methods for creating such apertures, “such [apertures] can be created by a
destruction.- That’s one.- Or other removal of cell window material, that’s a
second ambiguous one.- Or preventing the complete formation of the cell
windows during the manufacturing process, that would be the third.” See also, Ex.
2020, 53:1-54:14 (testifying that Rasmussen does not state that side wall 160 [i.e.,
the alleged gusset] is made of reticulated foam™). This testimony is relevant
because it highlights the contrast between Rasmussen’s detailed is a precise

description regarding the construction of Rasmussen’s its reticulated foam and that
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in contrast highlights the lack of detail with which Rasmussen refers to, the
cornerstone of the Petitioner’s anticipation arguments, namely the use of 3D
textiles is described by Rasmussen. In particular, this testimony is relevant to
support Patent Owner’s argument that Rasmussen does not anticipate the claims of
the ‘883 Patent because Rasmussen’s mention of 3D textiles is insufficient to
disclose the physical configurations required of the various “open cell
construction” claims (e.g., interlaced/spaced apart strands, apertures, mesh
configuration, 3D spacer). PO Resp., pp. 3, 52-56. Similarly, this testimony is
relevant to undermine Petitioner’s and its expert’s argument that the mere
disclosure of “highly porous” 3D textiles is sufficient to anticipate the specific
structures recited in these claims. Pet., pp. 55-56; Reply, pp. 14-21; Ex. 1059,
19154-56; Ex. 1062, 947, 11-15; Ex. 2016, 104:16-105:16, 135:23-136:24, 137:18-

138:10.

2. In Exhibit 2020, on page 100, line 4 — page 102, line 22, Petitioner’s expert
testified that “I would not say that every breathable fabric is a mesh” and that you
can have a 3D textile that doesn’t include a mesh.” This testimony is relevant to
support Patent Owner’s argument that Rasmussen does not anticipate claim 18 of
the ‘883 Patent because Rasmussen’s description is insufficient to disclose the

physical configuration required (i.e., a mesh configuration). PO Resp., pp. 3, 52-
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