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I.  INTRODUCTION 

 Pursuant to the Board’s Scheduling Order (Paper No. 29), Patent Owner 

Valencell, Inc. (“Valencell”) hereby responds to Petitioner Apple, Inc.’s 

(“Petitioner”) Motion to Exclude Exhibits 2152 and 2153, filed on February 9, 2018 

(Paper 44). 

Petitioner’s Motion seeks to exclude Exhibits 2152 (Analog Devices’ 

ADXL311 Rev. A Datasheet) and 2153 (Analog Devices’ ADXL311 Rev. B 

Datasheet) submitted by Valencell.2 In particular, Petitioner contends that Exhibits 

2152 and 2153 should be excluded under Federal Rule of Evidence (“Fed. R. Evid.”) 

901 as not properly authenticated; and that Exhibits 2152 and 2153 should be 

excluded under Fed. R. Evid. 801 and 802 as inadmissible hearsay. In addition, 

Petitioner adds that Exhibit 2153 should also be excluded under Fed. R. Evid. 403 

on the grounds of purported prejudice and confusion. Petitioner bears the burden to 

show that they are entitled to the relief requested, i.e., prove Exhibits 2152 and 2153 

are inadmissible. 37 C.F.R. § 42.20(c). But Petitioner fails to carry this burden. For 

the reasons set forth herein, the evidence submitted by Valencell is admissible under 

                                                           

2 Valencell notes that Exhibits 2152 and 2153 were timely filed with Patent Owner’s 

Reply in Support of its Conditional Motion to Amend (Paper 37) on December 29, 

2017. Subsequently, Valencell served Petitioner with its Supplemental Evidence on 

January 24, 2018, authenticating both Exihibit 2152 and 2153 filed previously with 

the Board.  
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