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l. STATEMENT OF PRECISE RELIEF REQUESTED

In view of new argument and evidence submittedetiti®ner’'s Reply
briefing, the Board (Papers 51, 53, 55) authoreetiort sur-reply but prohibited
submission of rebuttal evidence.

The POR explaingnter alia, that the petition case is based on an inaccurate
and incomplete assessment of the cited referefaibssto account for the
significant unpredictability in the field, and whplacks any discussion of
reasonable expectation of success. Such defieigace simply incurable in the
Reply. Moreover, the only proposed modificatioratoRA code in the petition is
directed to the non-prior art Dr. Khandekar thesid is wholly disconnected from
the cited references—selecting a repetition praffitd is undermined by express
disclosure in Divsalar and the testimony of Pat#ids own witness. POR 46-49.
Yet, the Reply materials are replete with untimeiyg improper new argument and
evidence—including submission of newly generatgueeixnental data, attorney-
generated Tanner graphs, and a declaration froewanitness. And the Reply (2)
provides no reasonable justification for repladirg Davis with a new witness,
who remains available for deposition in the Unitdtes. EX1073, 3.
Accordingly, the Reply materials should be disregdrand given no weight.

.  ARGUMENT
A. Petitioner fails to establish Frey is prior art

The only specific date identified in the petitigarding Frey’'s alleged
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publication is “March 20, 2000.” Pet. 25. Petigy now asserts that Frey was
published by February 2000 on the basis of allggkéding shipped “on or around
February 16, 2000.” Reply 17. This improper piiaa new publication theory is
precisely the concern Caltech identified in its &esj for Rehearing. Paper 36.
The Board found Caltech’s concerns at the timestpdemature, thereby
confirming the petition had not asserted any d#terahan March 20, 2000, and
declined to “speculat[e] as to what Petitioner rdayin the future.” Paper 42, 3.
The new publication theory should be rejected dsnaty and unduly prejudicial.

Even if considered, the new evidence does not kesttaPetitioner’'s new
publication date of February 16, 2000. The destinaof the alleged shipment
was the conference hosts, not members of the pulalicFrom there, it would
have had to further travel elsewheegy(Cornell), and then be made accessible to
the public—none of of those critical facts are &dded by Petitioner.

B.  Frey does not inherently disclose “partitioning sal data block”

The Reply (1) misstates the POR argum€@ntPOR at 21-24. Frey makes it
clear that the bottom circles of Figure 2 are caateMbits, something
misapprehended by Dr. Davis. EX1002, p. Zb4;also POR at 21; EX2004 165.
And the Reply still does not explain why mere discire of repetition would
necessarily constitute “partitioning said data block into aallity of sub-blocks.”

Cf. POR 23-24. Disproving an unsubstantiated inhgrémeory is not Caltech’s
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burden, yet Dr. Mitzenmacher's testimony on thijmpeemains unrebutted.

C. Petitioner’s attempt to re-write Frey should be regcted

The Reply (5) argues that Frey states its convarhadicode has a rate of 2/3,
and urges the Board accept the raw number withandideration of what that
number means in the context of Frey, or how it carap to a conventional rate
calculation. But Dr. Davis conceded that the exggations in Frey are erroneous.
EX2033, 14. Dr. Mitzenmacher explained that thenber “2/3” is only achieved
by misapplying a systematic calculation to a nostesyatic component, where the
repeated bits are treated as both input and otdghe convolutional code. POR
25-28. But Frey’s convolutional code is a non-sgsitic component that outputs
only parity bits (Dr. Davis agreed) and the rat¢haf convolutional code must be
at least 2 when applying the conventional raterpnegation (.e., input/output).

The Reply (5-6) now advances a new theory clairtinag Frey’s
convolutional code’s output “includes both systamand parity bits.” But this
conclusory assertion is at odds with the expresdalure of Frey and Dr. Davis

testimony. Frey describes its convolutional cosl®@atputting only parity bits.

! The Reply (5) accuses Caltech of mischaracteomatiut then immediately
agrees with Caltech’s characterizationes that “block length N” (EX1002, p.
245) refers to “output length,” not input. Evertheé number of information bits is
in anoutput codeword is 5,000, this not a disclosure of thenfit of the datanput.
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