AFFIDAVIT OF JEFF KARR

I, Jeff Karr, state as follows:

1. I am the Archivist at the American Society for Microbiology (“ASM”). 1
have held this position at the ASM for over 20 years. Specifically, I was the
Archivist at the ASM in 1996. I make this declaration of my own personal
knowledge.

2. I manage the ASM collection at the Albin O. Kuhn Library & Gallery at the
University of Maryland, Baltimore County. My job includes receiving ASM
documents from headquarters, such as documents and publications related to
ASM scientific meetings, including the abstract books for these meetings. I
catalog and archive these documents, and ensure that they are available to
the public.

3. [ am knowledgeable regarding ASM’s publication procedures and have
access to ASM’s publication records and archives which go back to ASM’s
formation in 1899.

4. I have been asked to report the date that the following abstracts, presented at
the 36" Interscience Conference on Antimicrobial Agents and
Chemotherapy (“ICAAC”), an annual meeting of the ASM, were made

available to the public: Abstract F78 (H. Ogura, et al., “KP-103 a Novel
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Topical Antifungal Triazole: Structure-Activity Relationships of
Azolylamine Derivatives”), Abstract F79 (Y. Tatsumi, et. al., “In Vitro
Activity of KP-103, a Novel Topical Antifungal Triazole”), and Abstract
F80 (Y. Tatsumi, et al., “Therapeutic Efficacy of KP-103, a Novel Topical
Antifungal Triazole, on Experimental Superficial Mycoses”) (collectively,
“Kaken Abstracts”).

S. Based on my experience working at ASM, I confirm that it is the ASM’s
usual practice to distribute scientific meeting abstracts either before the start
of the scientific meeting or during the meeting itself.

6. The 36" ICAAC was held from September 15 — 18, 1996.

7. ASM’s records show that the Kaken Abstracts were published in a book
(“Abstracts Book”) that was made available to conference participants (i.e.,
the public) both before the start of and during the 36" ICAAC. Attached
hereto as Exhibit A is a true and accurate copy of various pages from the
Abstracts Book, including the title page, the copyright page, page iii
(containing the table of contents), and page 113 (containing the Kaken
Abstracts).

8. ASM publishes a monthly newsletter called the ASM News. [recall that, in

1996, the ASM News was printed and mailed to ASM members each month.
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The August 1996, issue of the ASM News contained a supplement entitled
“Preliminary Program of the 36" ICAAC” (“Preliminary Program.”) A true
and accurate copy of various pages of the Preliminary Program 1s attached
hereto as Exhibit B.
I am not aware of the exact date that the August 1996 issue of the ASM
News and the Preliminary Program were mailed to ASM members. Based
on my experience at ASM, however, it was likely mailed to members at the
end of July or the beginning of August 1996.
Page 4 of the Preliminary Program indicates that the Abstracts Book was
provided to attendees of the 36™ ICAAC during the preregistration period.
The preregistration period occurred prior to the start of the meeting (i.e.
before September 15, 1996). Specifically, page 4 of the Preliminary
Program states that:
All registrants will receive a copy of the Program and the Abstracts
Book as part of the registration fee. These books are mailed to all
U.S. and Canadian preregistrants. Canadian preregistrants can pay an
optional fee of $20 to have these books shipped via Federal Express
(see registration form). Preregistered attendees in international
locations may receive the Program and Abstracts Books (via Federal
Express) before the meeting for an additional fee of $30 (see
registration form). If the optional delivery fee is not paid by an
international preregistrant, then one copy of each book can be picked

up on site at the Preregistration Desk by presenting the Attendee
Locator card that is mailed with the badge. Every effort is made to
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ensure that Abstracts Books are available at the meeting for purchase
by on-site registrants. However, should on-site registration exceed
expectations, we cannot guarantee that our supply of Abstracts Books
will meet the needs of all on-site registrants. If available, copies of the
Abstracts Book may be ordered after the meeting by calling ASM
Publication Sales at 703-787-3305.

12.  The statements on page 4 of the Preliminary Program confirm that the
Abstract Book for the 36™ ICAAC, which contains the Kaken Abstracts, was
available to preregistered meeting participants in advance of the start of the
conference (i.e. before September 15, 1996). Page 4 indicates that the
Abstracts Book was mailed to U.S. and Canadian preregistrants, and that
preregistered attendees in international locations could receive the Program
and Abstracts Books (via Federal Express) before the meeting by paying an
additional fee of $30.

13.  The Preliminary Program does not indicate the earliest exact date that the
Abstracts Book was made available to the public. However, the cover page
of the Preliminary Program indicates that the discounted preregistration
deadline was July 12, 1996. Accordingly, it is evident that the Abstract
Books were made available to preregistered meeting participants sometime

between July 12, 1996 (discounted preregistration deadline) and September

15, 1996 (start of the meeting).
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14.  The statements on page 4 of the Preliminary Program confirm that the
Abstracts Book was also available to participants during the meeting.
Specifically, participants could pick up the Abstracts Book “on site at the
Preregistration Desk by presenting the Attendee Locator card that is mailed
with the badge.” Further, the Abstracts Book was “available at the meeting
for purchase by on-site registrants.” Thus, these statements on page 4 of the
Preliminary Program confirm that the latest possible day that the Abstracts
Books containing the Kaken Abstracts were publicly available was the first
day of the 36™ ICAAC (i.e. September 15, 1996).

15. Notably, the cover page of the Preliminary Program indicates that the
deadline for receipt of “Late-Breaker” abstracts was August 23, 1996. The
Late-Breaker abstracts were not included in the Abstracts Book. Instead,
they were included in a separate book, the “Program Addendum,” that also
contained program listings (the time, date and location where the late
breaking science would be presented). The Program Addendum was made
available to attendees, at the latest, by the time the meeting started on
September 15, 1996.

16. However, the Kaken Abstracts were not among the Late-Breaker abstracts.

Late-Breaker abstracts were assigned identification numbers starting with

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




