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' UNITED STATES PATENT AND TRADEMARK OFFICE
2 BEFORE THE PATENT TRIAL AND APPEAL BOARD
Case No. IPR2017-00117

R T R R R R R X
4 KAWASAKI RAIL CAR, INC.

5 Petitioner,

6 V.

7 SCOTT BLAIR,

8 Patent Owner.

1 T R R X
10

November 28, 2017

11 11:24 a.m.
12
13
14
15
16
17 VIDEOTAPED DEPOSITION of LOWELL
18 MALO, an Expert on behalf of
19 Petitioner, taken by Patent Owner,
20 held at the offices of Andrews, Kurth
21 & Kenyon LLP, One Broadway, New York,
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22 New York, before Kathleen Piazza

23 Luongo, a Notary Public of the State
24 of New York.

25

2

1

2 APPEARANCES:

3

4 ANDREWS, KURTH & KENYON LLP

5 One Broadway

6 10th Floor

7 New York, New York 10004-1007

8 Attorneys for Petitioner and

9 Expert Witness

10 BY: ZAED M. BILLAH, ESQ.

11 zbillah@andrewskurthkenyon.com
12 -and-
13 ARMIN GHIAM, ESQ.
14 aghiam@andrewskurthkenyon.com
15
16 MEREDITH & KEYHANI, PLLC
17 205 Main Street
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East Aurora, New York 14052
Attorneys for Patent Owner
BY: DARIUS KEYHANI, ESQ.

dkeyhani@meredithkeyhani.com

ALSO PRESENT:

Stephen Kent, Videographer

STIPULATIONS

IT IS HEREBY STIPULATED AND AGREED
by and between the attorneys for the
respective parties hereto that the filing
and sealing and be and the same are hereby
waived.

IT IS FURTHER STIPULATED AND AGREED
that all objections, except as to form of
the question, shall be reserved to the time
of the trial.

IT IS FURTHER STIPULATED AND AGREED
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that the within examination may be signed
before any notary public with the same
force and effect as though signed and swo

to before the Court.

LOWELL MALO

THE VIDEOGRAPHER: Good
morning.

We are going on the record at
11:24 a.m. on November 28, 2017.

Please note that the
microphones are sensitive and may
pick up whispering, private
conversations and cellular

interference.
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Please turn off all cell phones
or place them away from the
microphones as they can interfere
with the deposition audio.

Audio and video recording will
continue to take place unless all
parties agree to go off the record.

This is media unit one of the
video-recorded deposition of Lowell
Malo in the matter of Kawasaki Rail
Car, Incorporated versus Scott Blair,
filed in the United States Patent
and Trademark Office, Case No.
IPR2017-00117.

This deposition is being held

LOWELL MALO
at Andrews Kurth & Kenyon, located at
One Broadway.
My name is Stephen Kent from
the firm Veritext, New York, and I'm
the videographer.

The court reporter is Kathleen
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Luongo from the firm Veritext,

New York.

I'm not authorized to

administer an oath.

I'm not related

to any party in this action nor am I

financially interested in the

outcome.

Counsel and all present in the

room will now state their appearances

and affiliations for the record.

If there are

any objections to

the proceeding please state them at

the time of your appearance,

beginning with the
MR. KEYHANI:

Meredith & Keyhani

Noticing attorney.
Darius Keyhani of

on behalf of the

Patent Owner, Scott Blair.

MR. BILLAH:

LOWELL

Zaed Billah from

MALO

Andrews Kurth & Kenyon, representing

Petitioner, Kawasaki Rail Car, Inc.

and the witness.
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MR. GHIAM: Armin Ghiam on
behalf of Kawasaki Rail Car, Inc.,
representing Petitioner.

THE VIDEOGRAPHER: Will the
court reporter please swear in the
witness.

LOWELL M AL O, called as a
witness, having first been duly sworn, was
examined and testified as follows:

THE VIDEOGRAPHER: Thank you.
You may proceed.

EXAMINATION BY MR. KEYHANI:
Q. Good morning. May I call you

Dr. Malo; is that okay?

A. I'm not a doctor but you can if
you want.

Q. What would you like to be
called?

A. Just Lowell.

Q. Lowell, okay.

Lowell, can you tell us how you

LOWELL MALO
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11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27:

27

27

27

28:

16

18

20

23

25

26

26

26

43

43

44

45

45

48

49

51

52

54

54

55

05

EXHIBIT 2006- 7



EXHIBIT 2006- 8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2761960.txt
prepared for this deposition today.
MR. BILLAH: I caution the
witness not to disclose
communications with counsel.
MR. KEYHANI: You can go ahead.
MR. BILLAH: You can answer.
THE WITNESS: Pardon?
MR. BILLAH: You can answer.
THE WITNESS: Okay.
A. We read the depositions. We

read the patents.

Q. Which deposition did you read?
A. There were two of them.
Q. When you say "deposition” do

you mean transcripts or are you speaking
about something else? You said you read
two depositions.

A. Um hum, not depositions, I'm
sorry, declarations. I believe that's the
terminology. I'm not an attorney, I'm
not up on the words.

Q. No problem.

Before you proceed, can I ask

you have you been deposed before in any

Page 8

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

28:

28:

28:

28:

28:

28:

28:

28:

28:

28:

28:

28:

28:

:28:

:28:

:28:

:28:

:28:

:28:

:28:

28:

28:

28:

28:

08

12

13

15

18

21

22

24

25

26

30

31

33

37

40

41

44

45

47

49

53

54

55

56

EXHIBIT 2006- 8



EXHIBIT 2006- 9

10

11

12

13

14

15

16

17

18

19

20

21

22

2761960.txt

LOWELL MALO

matter?
A. No.
Q. Have you been called to testify

as an expert in any matter before?

A. I have been an expert before
but never to this -- to this level.
We've always -- the cases have always
finished up before then.

Q. I see.

And in what areas were you

asked to testify in those prior cases?

A. Rail car technology.

Q. The design of them?

A. Components.

Q. What kind of cases? Was there

somebody injured in them or was it a
patent case?

A. It was one case was a patent
case and the other was just, um,
complaints about technology breach, if

you will.
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Q. Sure, fair enough.
So you were involved as a

consultant in at least two cases before?

LOWELL MALO

A. Um hum.

Q. And how long ago was that?

A. At least two years ago.

Q. Two years ago?

A. At least, yes.

Q. So there are a few ground rules
in a deposition -- you may know this
already, your lawyers may have advised
you already, but I'll share them with you
on the record to make the process as
smooth as possible.

A. Um hum.

Q. I'm going to be asking you
questions today, obviously, you're going
to be providing testimony, as you know,
under oath as you are sworn in.

A. Um hum.

Q. This is no different than if
Page 10
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you were testifying before the Court and

a jury?
A. Right.
Q. If you don't understand my

question just ask me to clarify, I'll be

happy to, that's my job to do that.

LOWELL MALO

A. Um hum.

Q. Of if there's confusion or
there is some other problem with the
question.

A. Um hum.

Q. And just let me know and I will
assist you with that.

Your attorneys may object from
time to time, like they just did a moment
ago; unless they tell you not to answer
the question you need to answer the
question.

If they tell you don't answer
the question then you can confer with

them; but otherwise they make their
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objection, you answer the question and

then we will proceed, and that's just the

way that the process goes.

A. Okay.

Q. If you need a break for water
or any other reason, just please take
your break after you answer my question
that was pending, obviously.

A. Um hum.

LOWELL MALO
Q. The rules also provide that
you're not supposed to confer with your

counsel during breaks regarding the

deposition.
A. Um hum.
Q. Counsel may have already

advised you of that but those are part
of the rules. You may confer about

lunch, just not about the testimony, no

different than if you would be testifying

in a courtroom.

A. Um hum.
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Q. I will be providing you various
documents during the course of the
deposition that will be marked by our
court reporter; and that is the general
guidelines that I can think of.

One last point, please try not
your very best, it will happen, that
before my question is finished don't
interrupt or answer your question before
I'm finished so that we get a clear
record because she can't type two

conversations at the same time, and I

12
LOWELL MALO

will do my very best to listen and watch
your body language and not interrupt you
or if you're still trying to finish your
answer to a question so that question,
answer, question, answer.

Also, I know this happens in
normal conversation, but we don't want to
do that for the purposes of this

exercise.

Page 13

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

31:

31:

31:

32:

32:

32:

32:

32:

32:

32:

32:

:32:

32:

32:

32:

32:

32:

32:

32:

32:

32:

53
55
58
00
04
09
12
15
17
19
22

25

26
29
32
34
37
38
40
42

45

EXHIBIT 2006- 13



EXHIBIT 2006- 14

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2761960.txt
And one other point is don't
use body language to answer like yes or
no because that doesn't show up on the
transcript. Say yes or no or whatever
the answer is verbally. Okay?
A. All right.
Q. Do you have any questions for
me?
A. Not at this point.
Q. Okay.
Can you state your address for
the record.
A. 9305 River Cove Drive, River
View, Florida.

Q. And your full name, your full

LOWELL MALO
formal name for the record.
A. Loyal Leo Malo.
Q. Thank you.
What is your current position?
A. Vice President of Engineering

with Rail Plan International.
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THE REPORTER: I can barely
hear you.

MR. BILLAH: Speak up a little.
A. Vice President of Engineering

with Rail Plan International.

MR. KEYHANI: You may want to
pull up your microphone just a little
bit if that's helpful. Couple of
inches.

Q. What are your responsibilities
in this capacity?

A. I manage the overall
engineering activities of Rail Plan
International, including on occasions
doing some actual engineering work
myself.

Q. When you say "manage," can you

explain a little more what that entails

LOWELL MALO
in sort of categories of work perhaps.
A. Rail Plan has several different

clients, many car builders, Kawasaki,
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5 CAF, Siemens, Stadler and Alstom, and we 11:34:10

6 have various contracts with these 11:34:20
7 companies and so we assign people to do -- 11:34:21
8 to fulfill the requirements of the 11:34:24
9 contracts. 11:34:25
10 Q. So can you explain how you do 11:34:27

11 that, how you assist them with that, with 11:34:30

12 fulfilling the requirements of the 11:34:33
13 contract. 11:34:35
14 A. We'll take a look at the 11:34:36
15 requirement of the contract, we will 11:34:39

16 select the proper personnel to put on the 11:34:41

17 contract and to do the work and then we 11:34:44
18 review the output before going to the 11:34:47
19 customer. 11:34:50
20 Q. So you kind of like work in 11:34:50

21 between sort of, between the people that 11:34:53

22 work on the project and the customer? 11:34:55
23 A. For the most part, yes. 11:34:57
24 Q. For the most part? 11:34:58
25 A. Um hum. 11:35:00
15
1 LOWELL MALO
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Q. Do you -- do you actually

engage in engineering activities

sometimes?

A. Yes.

Q. Can you explain, when does that
happen?

A. Um, it happens frequently.

Q. Okay.

A. Just to give guidance to the

engineers and in some cases I will
actually do the work if we're
shorthanded.

Q. Do the engineers work for you
or they work for a separate entity that
you coordinate with?

A. They work for a group within
Rail Plan. I travel a lot and I cannot
be there continuously, so there's a
separate group that regularly reports to
me and then I work out the assignments.

Q. And that's a division of your
company, the --

A. Yes.

Q. Okay.
Page 17

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

35:

35

35:

35:

35:

35:

35

35:

35:

35:

35:

35:

35:

35:

35:

35:

35:

35

35

35:

35:

35:

35:

35:

o1

102

04

04

05

a7

109

13

14

16

19

20

21

23

25

26

28

:31

:33

36
37
39
42

42

EXHIBIT 2006- 17



EXHIBIT 2006- 18

10

11

12

13

14

15

16

17

18

19

20

21

22

2761960.txt

LOWELL MALO
Who are your biggest customers
right now you are working with? You
mentioned a couple, a number of them.

A. Yes.

Right now the biggest customer
would be CAF, Spanish company.

Q. Yes.

A. Alstom is a customer. We do
work with Kawasaki. We have contracts
with Stadler right now. We have -- I'm
trying to think of the other companies --
Talgo. We do a lot of work with
different companies.

Q. What kind of work do you do,

for example, with Alstom right now?

A. With Alstom right now we do two

things, one is building the mock-ups for
the high speed trains.

Q. Oh, where are these trains
going to be going from, the high speed?

A. The high speed is going to be
Page 18
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the replacement for the Acela up and down
the East Coast.

Q. I was hoping a different

LOWELL MALO
location.

A. They will come up this way,
too; that's Amtrak's call.

Q. I see.

What else do you do for Alstom,
contract-wise?

A. Contract-wise they have had me
for a short time managing projects until
they can get a replacement for me, just
filling the gap.

Q. How long have you been managing
projects for them, approximately?

A. Well, it would go back many,
many years, but I would say since 1998.

Q. You have been handling projects
-- I'm sorry for interrupting you.

A. On and off, sometimes no work

with Alstom, sometimes work with Alstom.
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Like I said, we have many customers.
Q. Right.
And sometimes you manage those
projects yourself?
A. Yes, short term until they can

get a replacement.

LOWELL MALO
Q. And how long has short term
been, for example?
A. The longest contract I've had

with Alstom has been about four months.

Q. Four months?
A. Um hum.
Q. Are you working on any matters

right now with Alstom?

A. Yes.

Q. What are you working on? Is
that the speed train project?

A. No, I'm doing some work out in
California and we have a project called
Holland America and I have some

background as an ex-customer with another
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company I used to work for, so that means
come in, set up a proposal and then turn
the project over.

Q. I see.

And that involves what kind of

technology, that project?

A. It's complete renovation of
rail cars.

Q. The interior of rail cars?

LOWELL MALO

A. Yes, and exterior.

Q. The entire rail car?

A. Yes.

Q. Are you doing engineering work

to or are you managing engineers on that

project?
A. Both.
Q. Both?
A. Yes.

Q. Sounds like a lot of traveling.
A. It is.

Q. How about Kawasaki, what kind

Page 21
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of work are you doing for them or with
them?

A. Okay, with Kawasaki it's
various interior components, trying to
think of some, interior panels and such
for the rail cars, interior design work
for them.

Q. Currently are you doing some of
them right now?

A. That is a little bit of a low
level right now.

Q. With Kawasaki it's just --

LOWELL MALO
A. At a low level right now.
Q. When was the last time you had

a higher level work with them?

A. Eight months ago or so.

Q. What were you working on then?

A. Interior panels.

Q. Interior panels?

A. Yes.

Q. Are these like monitors? When
Page 22
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you say "panels"” what are you speaking
about?

A. Mainly the interior walls,
interior ceilings, the location of
displays, for example.

Q. Like display monitors?  When
you see displays, like advertising
displays for example?

A. It could be, yeah.

Q. So any kind of displays?

A. Yes.

Q. What about like the chairs in
the car, stuff like that, would you be
working on that as well, or the benches,

whatever you call them?

LOWELL MALO
A. Seats.
Q. Seats, I'm sorry.

A. Not -- not recently. We have

developed complete seating systems in the

past but not this one.

Q. So you work on both the
Page 23
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structure and interior components that
are attached to the structure?

A. Um hum.

Q. And you said right now you are
working on a low level, lower level
matters or lesser matters with Kawasaki;
what would those be, for example?

A. Right now personally I've been
not doing a whole lot for them.

Q. All right, but you're on
retainer with them?

A. I don't know how --

Q. Well, your company is on
retainer?
A. I don't know if a retainer

exists or not.
Q. Okay.

A. But it's --

LOWELL MALO
Q. Ongoing?

A. It's an ongoing relationship.

MR. KEYHANI: Do you want to go

Page 24

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

39:

39:

39:

39:

39:

:39:

39:

39:

40:

40:

40:

40:

40:

40:

40:

40:

40:

40:

:40:

:40:

:40:

44
46
47
49
51
53
55
57
00
01
03
04
08
08
10
12
13

14

15
16

27

EXHIBIT 2006- 24



EXHIBIT 2006- 25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2761960.txt
off the record for a second?

THE REPORTER: Please.

THE VIDEOGRAPHER: We are now
off the record. The time on the
video monitor is 11:39.

(Whereupon, a brief recess was
taken.)

THE VIDEOGRAPHER: We are on
the record. The time on the video
monitor is 11:40 a.m.

We are on the record.

MR. KEYHANI: Yes, thank you.

CONTINUED EXAMINATION BY MR. KEYHANI:
Q. Now, you said that you had met

with your lawyers in preparation of this

deposition?
A. Yes.
Q. About when did you meet with

them, today or yesterday?
A. Yesterday, this morning.

Q. Yesterday and this morning?

LOWELL MALO
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A. Um hum.
Q. About how long? A few hours?
A. I couldn't tell you right off.

Several hours.

Q. Several hours.

And you mentioned you looked at

a couple of documents then we stopped.
Could you describe the documents you
reviewed in preparation for this
deposition? Do the best that you can.

A. Okay.

MR. BILLAH: Object as
attorney-client privilege. Instruct
the witness not to answer.

MR. KEYHANI: 1I'm only asking
for documents, not your
communications with your client --
with your lawyer, just the documents
you reviewed, which you can testify
to. You can go ahead.

MR. BILLAH: Instruct the
witness not to answer.

I'11 allow you to ask him

specific documents but asking about
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LOWELL MALO
the collection of documents 1is
privileged, work product.

MR. KEYHANI: Actually, it's
not. I'm perfectly permitted to ask
the witness what documents he
reviewed in preparation for this
deposition.

I'm not asking him about
communications with counsel.

MR. BILLAH: You can ask him

what specific documents --

MR. KEYHANI: I can ask him any

documents he reviewed.

Do you want to confer with your

co-counsel? I'm quite certain that
I'm allowed to ask him about any
documents.

MR. BILLAH: 1I'1l1l allow it
because I don't think it's a big
deal, so go ahead.

MR. KEYHANI: Okay.
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CONTINUED EXAMINATION BY MR. KEYHANI:

Q. I'm not getting into any of

your communications with counsel, just the

LOWELL MALO
documents that you reviewed.
A. Um hum.
Q. Go 'head.
A. Okay.
It was a combination of with

the counsel and by myself.

Q. Sure.

A. By myself in a hotel room.

Q. Of course.

A. I looked at -- we read a
couple -- the two declarations.

Q. Yes?

A. And scanned over some of the
patents.

Q. The prior art patents?

A. Yes.

Q. Anything else that you can
recollect?
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A. No.

Q. Did you look at your own
declaration?

A. Yes.

Q. You submitted a couple of

declarations in connection with this

LOWELL MALO

matter?

A. Yes.

Q. Did you look at both of them?

A. Yes, I did.

Q. Okay. Anything else?

A. Not that I can think of right
now.

Q. Sure.

A. I did mention the patents
though?

Q. Yes, you did, you did.
A. Okay.

MR. KEYHANI: I would like to
have Patent Owner's Exhibit 1 marked

for the record.
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(Whereupon, the above-mentioned
Supplemental Expert Declaration of
Lowell Malo was marked Patent Owner's
Exhibit 1 for identification.)

MR. KEYHANI: Once we mark it
then you can take a look at it.

THE WITNESS: Okay.

MR. KEYHANI: Take a couple of

moments to look at it, please.

27
LOWELL MALO

THE WITNESS: 1It's long. It
will take me more than a few minutes.

MR. KEYHANI: That's fine.

I will direct you to specific
sections but just take a general
perusal.

THE WITNESS: Okay.

[Witness peruses Patent Owner's

Exhibit 1.]

CONTINUED EXAMINATION BY MR. KEYHANI:

you.

Q. I have a general question for
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2761960.txt
Um hum.

Do you recognize -- first of

all, do you recognize this declaration?

A.

Q.

Yes.
Okay.

At the front of it it's labeled

as a Supplemental Expert Declaration of

Lowell Malo?

A.

Q.

attention

yourself?
A.
Q.

A.

Q.

Um hum.
And I'd like to direct your
to page 11.

Is that your signature?

LOWELL MALO
Yes, it is.
Okay.

Did you write this declaration

Did I write it?
Yes.
Generally, yes.

What do you mean by

"generally"?
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A. I did not type it.

Q. Okay.

Were you provided a draft to
review by your lawyers?

A. The -- the attorneys prepared
the draft, they did the typing, sent it
to me for corrections or comments and we
went back and forth a couple of times
until I signed it, yes.

Q. The initial draft was provided
by your counsel?

A. Yes.

When you say "draft," you mean
the typed draft?

Q. Yes, nowadays most things are

LOWELL MALO

done I assume by typed?

A. Um hum.
Q. Did you have discussions with
your counsel -- I don't want to get into

those discussion details or anything

about them -- but did you have any
Page 32
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discussions with counsel about the
subject matter of this case prior to
being provided with a draft declaration?
A. Yes.
Q. Okay.

And I'm not going to get into
the subject matter of those -- of those
conversations. Those are privileged.

In paragraph 10 on page 4 you
make a statement regarding the 1995 to
1997 timeframe.

A. Um hum.

Q. And you say that "a subway car

was normally constructed such that it had

had a cavity between its interior wall
and exterior shell.”
A. Yes.

Q. Do you agree with that

LOWELL MALO
statement today?
A. Yes.

Q. You don't have any references

Page 33

30

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

48

48:

48:

48:

48:

48:

48:

48

48:

49:

49:

49:

:49:

:49:

:49:;

49:

49:

49:

49:

49:

49:

42
42
44
47
49
50
51
54
56
28
34
35
37
41
43
48
50

50

51
52

53

EXHIBIT 2006- 33



EXHIBIT 2006- 34

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2761960.txt
for that. Do you have any references
that you have in mind or any support for
that proposition?

A. Well, it's mainly based on my
personal experience with the construction
of rail cars.

Q. Okay.

Besides your personal
experience, do you have anything else to
support that proposition here, the
proposition that I just read, "a subway
car was normally constructed such that it
had a cavity in between its interior wall
and exterior shell."

A. In terms of what substance?
What would you be looking for?

Q. Well, you looked at, as you
indicated today and in connection with
preparing in connection with these
declarations, a number of patents.

A. Um hum.

LOWELL MALO
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Q. Do you believe any of those
patents that the petitioner that you are
working with has provided the -- did
those references provide or disclose
cavities within the wall as you describe
in paragraph 10?

MR. BILLAH: Objection. Lack
of foundation.

MR. KEYHANI: You can answer
the question unless he says you can't
answer the question.

A. Looking at the construction of
the patents, some of the illustrations
show or indicate that there would be
construction of that type, yes.

MR. KEYHANI: Well, let's take
a look at them for a moment.

THE WITNESS: Sure.

MR. KEYHANI: 1I'm going to
label this reference as PO No. 2.

(Whereupon, the above-mentioned
was marked Patent Owner's Exhibit 2
for identification.)

(Witness peruses Patent Owner's
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LOWELL MALO

Exhibit 2.)

MR. KEYHANI: We will call this

for short Namikawa, PO 2.

I understand it's a translation
of a patent in Japan.
THE WITNESS: Um hum.
CONTINUED EXAMINATION BY MR. KEYHANI:

Q. If you take a look at the
figures in this, Figure 1 for example, in
the -- in the patent?

A. Um hum.

Q. Where do you see an indication
that this figure discloses a cavity in
the wall between the interior wall and
the exterior wall?

A. Actually in this case it brings

the cavity interior to the interior wall

as well.

Q. I'm sorry, can you explain
that?

A. Sure.
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If you look at the construction
here [indicating]?

Q. Actually, you can make notes on

LOWELL MALO
that draft that you have because that's
the exhibit for the deposition.

A. Okay. Well, I'm not going to
make any notes.

Q. Okay.

A. But if you look at the wall
here and the juncture that comes up, this
is at a different angle. 1It's very, very
common construction to come down from the
roof and cut across at a diagonal, that
allows you to turn the screens down to be
able to be seen, and that forms a cavity
back behind this area as well
[indicating]. Great place for conduits,
piping and such.

Q. But you don't know that, you're
speculating about that.

Is there anywhere in this
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reference that -- that explains what you
just said?
A. Let me take the time to reread
the whole thing.
Q. Again, what we are trying to

find out or I'm trying to learn from you

LOWELL MALO
is if anywhere in this reference it
states or describes a cavity in between
the interior wall and the exterior shell.

A. Okay.

Just to be clear, you're
looking at an example of wording in the
text or --

Q. Any statement in this patent,
anywhere in this patent, that indicates
that there's a cavity between the
interior wall and exterior wall.

A. Okay.

Q. Any statement, suggestion about
it, discussion about it, anything.

THE WITNESS: Okay. So may I
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ask a question?
MR. KEYHANI: No,
unfortunately, or fortunately, maybe

fortunate for me, you can't ask any

questions.

Q. Why don't we look at a second
exhibit.

A. Let's just stay with this one

for the time being.

LOWELL MALO
Q. Okay. Go ahead.
A. Okay.
So my statement is that we are
looking at an interior wall.
Q. My question that was pending
was --
A. Yes.
MR. KEYHANI: If you can go
back and reread my question.
(The requested portion of the
record was read.)

MR. KEYHANI: That's the
Page 39
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question pending.
A. Okay.

So there is an interior wall
and there's an exterior wall, so the
question is what's between them? That's
the question?

Q. I'm not asking for an
explanation from you.

A. Um hum.

Q. I'm asking if there is any
reference, any indication, writing in

this reference.

LOWELL MALO

A. I saw nothing in the wording.
Q. Okay.
A. The indication is strictly from

looking at the illustration.

Q. It's your interpretation of the
illustration?
A. Yes.

Q. Okay, thank you.

MR. KEYHANI: 1I'd like to mark
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Patent Owner Exhibit 3 I believe this
would be.

(Whereupon, the above-mentioned
Amano document was marked Patent Owner
Exhibit 3 for identification.)

MR. KEYHANI: Take a moment to
look at this exhibit. For short I'm
going to call this Amano, Patent
Owner's Exhibit 3.

I would like for you to take a
few moments or as many moments as you
need to look through the writing in
this patent -- it's not very long,
the writing, but it will still take

you a few minutes -- for any writing

37
LOWELL MALO
in this patent where it indicates,
suggests, describes that there is a
cavity between the interior wall and
its exterior shell of the rail car
that's being disclosed.

Take your time in looking at
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that and direct my attention to that
particular language, please.

(Witness peruses Patent Owner's
Exhibit 3.)

MR. KEYHANI: Let me know when
you're ready to answer the pending
question.

Could you read back the pending
question for us kindly.

(The requested portion of the
record was read.)

A. The reference to the cavity is
limited only to the pictures. There is

nothing in the writing.

Q. Your interpretation of the
figures?
A. Yes.

Q. But there is nothing in the

LOWELL MALO
writing that suggests or indicates that?
A. Not that I see.

MR. KEYHANI: 1I'd like to mark
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Exhibit PO 4.

(Whereupon, the above-mentioned
Miyajima document was marked Patent
Owner Exhibit 4 for identification.)

MR. KEYHANI: We will call this
one Miyajima for short. Take a look
at this, please.

I would like for you to do the
same thing as you did for the other
references.

THE WITNESS: Okay.

MR. KEYHANI: Look at the
writing here anywhere in the
disclosures and indicate if there is
any indication, description,
suggestion of a cavity in the wall
between the exterior and interior
wall, that is, any cavity between the
exterior and interior wall of the
rail car being described.

(Witness peruses Patent Owner's

LOWELL MALO
Page 43
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Exhibit 4.)

MR. KEYHANI: Let me know when
you're ready to answer the pending
question.

THE WITNESS: Okay.

CONTINUED EXAMINATION BY MR. KEYHANI:
Q. Can you answer the pending
question as to whether there are any
indications or descriptions or
suggestions of a cavity in the language

of the disclosure of this patent in front

of you?
MR. BILLAH: Objection,
compound.
MR. KEYHANI: 1I'll restate the
question.
Q. Is there any writing in this
patent before you -- excuse me, Patent

Owner No. 4, excuse me, indicating or
describing or suggesting a cavity in
between the exterior and interior wall of
the rail car?

A. There is no verbiage.

Q. Thank you.
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LOWELL MALO

When you said there was no

verbiage, you mean there was no writing

in the patent specification that

describes

or indicates or suggests a

cavity between the interior and exterior

wall; is that correct?

A.

It talks about interior walls.
Yes.

And that's about it.

Okay. Thank you.

MR. KEYHANI: 1I'd like to mark

this next exhibit as Patent Owner 5.

I think this will be 5.

(Whereupon, the above-mentioned

Sasao document was marked Patent

Owner Exhibit 5 for identification.)

MR. KEYHANI: This is another

patent document, Patent Owner No. 5,

I think the author is Sasao, or one

of them is. We'll call it Sasao.

If you could take a few moments
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and go through the same exercise and
see if there is any language in the

disclosure of the patent that would

LOWELL MALO

indicate or suggest or describe a

cavity between an interior and

exterior of a rail car. Same
question I've asked a couple of
times.

THE WITNESS: Okay.

(Witness peruses Patent Owner's

Exhibit 5.)

CONTINUED EXAMINATION BY MR. KEYHANI:

Q. What is your position or answer
to the pending question on this
reference?

THE WITNESS: Could you repeat
the question, please?

MR. KEYHANI: Of course.

(The requested portion of the
record was read.)

A. Specific to a rail car, no.
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Q. Thank you.

MR. KEYHANI: 1I'd like to mark
this next exhibit as No. 6, I think?
Thank you.

(Whereupon, the above-mentioned

Maekawa document was marked Patent

LOWELL MALO
Owner Exhibit 6 for identification.)

MR. KEYHANI: This is Patent
Owner's Exhibit 6, we will call this
by one of the inventor's names,
Maekawa.

If you could take a look at
this patent and answer the same
question, if there is any writing and
disclosure in this patent that would
indicate, suggest, describe the
existence of a cavity between the
exterior and interior wall of a rail
car, please. Thank you.

(Witness peruses Patent Owner's

Exhibit 6.)
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MR. KEYHANI: Let me know when
you're ready to proceed.

THE WITNESS: I just need to
look at something here.

MR. KEYHANI: Sure.

THE WITNESS: Okay.

MR. KEYHANI: Could you please
read the pending question, please.

(The requested portion of the

LOWELL MALO
record was read.)
MR. KEYHANI: I'm sorry, it's
Maekawa, I apologize.
A. The answer is yes.
CONTINUED EXAMINATION BY MR. KEYHANI:
Q. Could you direct your attention
to that, please.
A. Sure.
Over here on the second page in
the last paragraph [indicating].
Q. Yup?

A. It refers to things being
Page 48
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installed.

Q. Can you read the section,
please.

A. Okay. How far back can we go?

It's the second to the last paragraph.

Q. Okay. Go ahead and read it.

A. In Figure 1 and Figure 2, (1)
indicates a car body for an electric
train; doors (entrances and exits) (11),
(12), (13)... (16) and (17), (18), (19)
... (22) are provided in six locations on

each side, in the sides of this car body

LOWELL MALO
(1); and television receivers (101),
(102), (103)... (124) are installed above
the left and right door pocket parts for
each of the doors." Okay?

And it refers to door pocket
parts a little bit farther down. The
door pocket is a void between the inner
and outer wall that allows a door to pass

into it, that's a pocket door.
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Q. And that to you indicates that
there is a cavity between -- between the
exterior and interior wall of the car?
A. The door goes into the cavity,
yes.
Q. Okay.

What about -- what about the
cavity at the junction of the side wall
and the ceiling; is that disclosed in
this reference?

A. Specifically here, no.

Q. You've read the entire Maekawa
reference and you've read all the other
references that we went over.

Was there a discussion,

LOWELL MALO
description, suggestion or indication in

any of the references that you just

reviewed this morning of a cavity between

the exterior wall and the interior wall
at the junction of the rail car, at the

junction between the ceiling and side
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wall?

A. Right, okay. Not directly.
Indirectly, yes.

Q. Did you not just testify
earlier that none of the other references
had any disclosure of a cavity between
the exterior and the interior wall,
period?

MR. BILLAH: Objection to
mischaracterization of prior
testimony.

Q. With the exception of Maekawa,
you testified earlier that none of the
other references you reviewed had any
indication, suggestion or teaching of a
cavity between the exterior wall and the
interior wall; correct?

MR. BILLAH: Same objection.

LOWELL MALO

MR. KEYHANI: You can testify.

A. No verbal indication, yes.
Q. Okay, no verbal indication.
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And in Maekawa there was no

verbal indication, you testified, now to
be clear, there is no verbal indication
of a cavity between the interior/exterior
wall at the junction of the side wall and
the ceiling; is that correct?

A. What it says is that there is a
door pocket.

Q. A door pocket?

A. Which is a cavity in the wall.

Q. At the -- at the door level?

A. At the door level.

Q. But at no other location?
A. There is no reason not to have
a cavity. The doors -- the walls are

relatively straight. Unless the walls,
there's an indication to change it, no.

Q. Again my question was is there
any verbiage, indication or description
of a cavity in the wall between the

interior and exterior wall at the

LOWELL MALO
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junction of the ceiling and the side
wall, that's the question, in Maekawa, in
the verbiage, in the language of this
patent?

A. In the verbiage -- let me see
here -- it says television receivers are
installed above the left and right door
pockets.

Q. And we're talking about the

junction of the ceiling and the side

wall?
A. Yes.
Q. And your answer is?
A. There is no verbiage that the

door pocket, that that cavity extends
beyond it.

Q. Beyond the -- beyond the door

pocket?
A. Yes.
Q. I have another question for

you. Can you take a look at Namikawa,
please, for a second.
MR. BILLAH: Counsel, we would

like to break for lunch soon.
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LOWELL MALO
MR. KEYHANI: Yes, after we're
done with this line -- shortly after
we're done with this line of
questioning then we can take a break.
MR. BILLAH: That's fine.

Q. You had an opportunity to read
Namikawa, which is labeled as Patent
Owner's No. 2, Exhibit No. 2?

A. Um hum.

Q. Can you tell me whether in this
disclosure in this patent there is any
indication as to any mounting structure
in the -- of the -- for the TV monitors
in the rail car, any structure that would
mount TV panels or the monitors in the
rail car.

(Witness peruses exhibit.)

A. I don't see a reference to a
mounting structure.

Q. I want to direct your attention

to, in Namikawa, to page 4. If you look
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at the section that says Means For
Solving -- For Solving the Problems?

A. Um hum.

LOWELL MALO

Q. If you could read the first two
sentences, please, on the record. You
can read them aloud, please.

A. "In order to achieve the object
described above, the present device
allows broadcasting of commercials or
broadcast programming taken from
broadcasting media by disposing a
plurality of televisions on a wall face
inside a car of a transit bus, electric
train or the like."

Q. That's fine.

Reading this first sentence --
and you can go on and read to yourself
the rest of it if you wish for context --
is this patent in your view speaking to
or talking about a television screen on a

wall or in a wall?
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A. The wording is on a wall face.
Q. And how do you understand or
what do you understand that to mean?
Does that mean on top of the wall or
inside the wall, "on a wall face"?

A. Depends on the mounting. If

LOWELL MALO
you had, for example, a flat metal with
screws on it it would push back into it,
that's considered face mounting, it's
mounted to the face of the wall even
though it does project back into the

wall.

Q. You testified a few moments ago

that there is no indication about

mounting structure in this particular

patent.
A. Right.
Q. Okay.

Given that being the case and
it describes the patent discloses

televisions, a plurality -- disposing a
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plurality of televisions on a wall
face --

A. Um hum.

Q. -- do you read that as placing
televisions on the wall or inside the
wall?

A. Again, I think it depends on
the mounting.

Q. Okay. 1In this context.

LOWELL MALO

A. Um hum.

Q. Let me show you another section
here.

A. Sure.

Q. On page 2, lines 4 through 6.

A. Page 2.

Q. Of the same patent.

A. Okay.

Q. Line 4 says -- let's see here
-- well, under what's numbered as 2, I
guess the line that's more difficult in

that sentence that's numbers 2 (1), it
Page 57
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says: "The public transport vehicle
characterized in that commercials or
broadcast programming taken from
broadcasting media can be broadcast by
disposing a plurality of televisions on a
wall face inside a car of a transit bus,
electric train or the like."

Is this, do you understand this
to be on the wall or inside the wall,
these TV's?

You could also take a look at

page 6 of the same disclosure, at lines 2

LOWELL MALO

and 3: "Crystal televisions 12 are
disposed along the direction of travel on
a wall face above each seat 11."

Or page 8, lines 3 and 4 of
page 8: "A liquid crystal televisions 22
are disposed on a wall face above the
window side of seat 21 in a car 20 of a

transit bus," and there are a few other

references.
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It repeatedly says "on a wall
face.”

A. Um hum.

Q. Do you understand it to mean
putting a TV on the wall of the interior
or do you understand the language to mean
putting the TV inside the wall in this
particular context?

A. Within terminology common
within the rail industry, when you say
something is wall-mounted, can it be
mounted outside, yes. We would not do
that. If there is a flange that goes
around and they run the outside screws

into it we still call it wall-mounted.

LOWELL MALO
I'm not clear of their definition of wall
mounted.
Q. I understand, but you did have
a chance to read this, this patent a few
minutes ago.

A. Yes, um hum.
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Q. So it's not a trick question
taking it out of the context. I gave you
time to read it, it's not very long, it's
actually one of the shorter
specifications, fairly.

How do you read this patent
when it talks about putting the
television screens on -- on the wall? Do
you read it as putting it on the surface
of the wall or inside the wall? What is
your reading of it? Again, this is from
your perspective.

A. Yeah. Again, from my
perspective it can be partially inside

the wall. It depends on the wall

mounting.
Q. In this context?
A. Yes.

LOWELL MALO
Now somebody else reading it
might interpret it like hanging a picture

on a wall.
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Q. How do you interpret it in this
context?
A. I've got it either face-

mounted, either all the way outside or
face-mounted where part of it is tucked
into the wall.

Q. Having read this patent now,
not just a few lines out of context, do
you -- how do you -- what does Namikawa

-- Namikawa teach, disclose to you, does
it disclose, specifically in this
particular patent, does this reference to
you or in this reference are they
teaching or are they disclosing a TV put
on the wall or a TV that's a screen
monitor that's inside the wall?

MR. BILLAH: Objection. Asked
and answered.

MR. KEYHANI: You can answer
the question.

A. Again, definitions within

LOWELL MALO
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people who do this, it can be partially

inside the wall and still be on the wall.

Q. I understand.
A. It depends on the mounting.
Q. Okay.

But from this disclosure, we
don't have any more than what's disclosed
in this patent.

A. Um hum.

Q. So what's being disclosed in
this patent, what do you understand it to
mean? You say it could mean either one,
and I understand I heard your answer, I'm
not trying to change or argue with that
answer.

In this particular context what
are they talking about, which one of
those categories? 1Is it inside the wall
partially or is it on the outside of the
wall, as you read this disclosure?

MR. BILLAH: Objection. Asked

and answered.

Q. You can't tell me?
A. If it's face-mounted, again,
Page 62
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LOWELL MALO
it's how is it mounted. If it's face-
mounted or wall-mounted, again, there
could be a hole cut in there, you put a
screw in there and put it on, that's
considered face-mounted or wall-mounted.

Q. So this disclosure doesn't
clarify one way or the other, you're
saying, to you, could be either way?

A. It would not be -- well, I
can't say that either.

Again, it's a face-mounted, can
it be either, can you hang it on the
outside? It would not be a normal way to
do it.

Q. I guess I'm asking you what do
you glean from this reference. Does it
tell you whether it's partially inside or
is it on the outside, which one of those
categories do you read this to be
disclosing as the invention?

Presumably the invention is to
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teach somebody of ordinary skill in the
art to do this.

A. Um hum.

LOWELL MALO

Q. That's the purpose in part, I
guess?

A. Um hum.

Q. So you're of at least ordinary

skill in the art.

A. Um hum.

Q. Respectfully, how do you read
the disclosure here?

Do you understand this to be
they're disclosing or teaching a monitor
to be partially inserted in the wall or a
monitor being placed on the wall in this
context?

MR. BILLAH: Objection. Asked

and answered.

MR. KEYHANI: I didn't ask and

answer it. I'm trying to elaborate,

get an elaboration of an answer that
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was provided.
You can answer the question.
THE WITNESS: Okay.
A. The patent to me had to do with

the location and the placement of a TV

screen.
LOWELL MALO
Q. Okay.
A. My interpretation, when you say

mounted on the wall or face mounting is a
flash mounting generally on the front.

Q. It doesn't talk about face
mounting, it only talks about on the wall
mounting; would you agree with that?

A. Same thing.

Q. Okay.

So, go ahead, what is your
understanding in this disclosure. Is it
talking about a monitor partially inside
the wall? Is Namikawa talking about a TV
monitor partially inside the wall or a

monitor on the wall? Which one of those
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do you interpret the patent discloses?
MR. BILLAH: Objection. Asked
and answered.
MR. KEYHANI: You can answer
the question.
THE WITNESS: Okay.
A. I don't know what's in that
gentleman's head, what his intention was.

I can only tell you how I would interpret

59
LOWELL MALO
it.

Q. And how would you interpret
what he's trying to ask people to do with
this disclosure?

A. I said mounted on a wall, and
that could be one of several ways, you
can stick it on the outside of the wall,
you could face mount. We would face
mount it to make it flush.

Q. Your reading of this is it
could be done in several ways?

A. Depending on the interpreter,
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yes.
Q. And people with ordinary skill
in the art could have their different

interpretations of the same reference?

A. Not too much but...

Q. But with respect to this issue.
A. But it would be very close.

Q. I guess I'm just trying to nail

down, what would you take from this. If
you read this, as one of ordinary skill
in the art, do you take that the inventor

of this patent, inventors, were trying to

LOWELL MALO

teach a television screen being mounted
partially -- because you gave two
possibilities -- partially mounted inside
the wall or hung on the wall, as you put
it, on the wall?

What do you read this
disclosure as, on the wall like hung on
the wall, or partially inside the wall?

MR. BILLAH: Objection. Asked
Page 67
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and answered.

MR. KEYHANI: 1I'm trying to get

a clarification. I apologize for

asking the question in different

ways.
THE WITNESS: That's okay.

You're doing your job. I'm doing

mine.

A. Okay. I mean for me the patent
had about the placement of the TV
screens.

Q. Yes.

A. Okay? The term on the wall or
in the wall or the definition to me

wasn't that important when I read the

LOWELL MALO
patent initially. It was the location of
the screens up at the junction, multi-
positions down. It does the same job
regardless of how it's mounted. That was
my initial impression.

Q. So are you saying that it's not
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clear to you whether it's inside the wall

or on the outside of the wall, on that

issue?

A. Yeah.

Q. What's being disclosed here,
basically?

A. Again, the way I would

interpret it, it's wall-mounted or
face-mounted.

Q. Okay.

A. And when you're mounting on the
outside, part of it may protrude inside.

Now, the gentleman may have a

different definition, but I didn't see a
definition either way.

Q. Could one of ordinary skill in
the art also interpret the monitors to be

placed on the wall -- as you put, I need

LOWELL MALO
to clarify your own language -- to be
hanging on the wall in this context?

A. It would be bad skill. Could
Page 69
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you do it? VYes. But why?

Q. Would one of ordinary skill in
the art interpret this reference to be
teaching a television screen being placed
on the wall as opposed to inside the
wall, or is that -- would that be
unreasonable?

A. It would not be reasonable for
somebody who is knowledgeable in the best
practices to just hang it on the outside
someplace.

Q. But it would -- but would it
have to be in the wall?

A. Would it have to be in the
wall? We have other patents that showed
the whole screen could be totally outside
of a wall to the point the screens are so
thin it looks flat.

The other thing to notice in
this patent is that they have built

another interior wall. So could it go

LOWELL MALO
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back into the wall, yes, because they
have generated the space to do so.
MR. KEYHANI: Do you want to
take a break?
THE WITNESS: Thank you.
MR. KEYHANI: Do you want to
take that break?
MR. BILLAH: Sure.
THE VIDEOGRAPHER: Okay. We
are now off the record. The time on
the video monitor is 1:01 p.m.
[Whereupon, after a luncheon
recess was taken, the following was

had: ]

AFTERNOON SESSION

THE VIDEOGRAPHER: We are now
on the record. The time on the video
monitor is 2:11 p.m.

CONTINUED EXAMINATION BY MR. KEYHANI:
Q. Could you please take a look at
Patent Owner's Exhibit 1, please.

A. Okay.
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LOWELL MALO

Q. I direct your attention to page
8, this is part of paragraph 15.

A. Okay.

Q. You reference NYCT R-38
railcars built. 1Is there some document
that you're referencing or are you just
talking about them generally?

A. I'm talking about my personal
experience with the cars.

Q. Okay.

So there is no reference with a

document?
A. No.
Q. Any reason why there was no

literature or materials about that
particular car not disclosed in your
declaration?

A. Not particularly.

Q. Okay.

A. It's something that I've

personally seen and personally could
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attest to. These other cars they have
that I have not seen so I can't say

anything personally about them.

LOWELL MALO

Q. I see.

MR. KEYHANI: Mark this
document, will this be PO 7?

THE REPORTER: Yes.

(Whereupon, the above-mentioned
proposed FRA regulations document was
marked Patent Owner's Exhibit 7 for
identification.)

CONTINUED EXAMINATION BY MR. KEYHANI:

Q. I'm not going to make you read
this entire document.

A. That's good.

Q. In your declaration, page 9
onto 10, you reference this document,
this proposed FRA document.

Can you take a look at this

document and tell me what this is,

proposed FRA regulations document.
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A. All right.

Q. I'm pointing to paragraph 18
where you reference this document; what
is this document?

A. This document is the -- is

this the proposed or is this final --

LOWELL MALO
this is the notice of proposed
rulemaking, so this is a document that
publishes the laws, if you will, as
changed by the Federal Railway
Administration, they are changed
literally by Congress, I'm guessing.

Q. Who writes this document?

A. It's finalized by somebody at
the Federal Railway Administration, but
it gets sent to a committee of people to
get a consensus, who write it together,
and then the FRA picks it up from there.

Q. Are there people with skill or

technical skill in the art in the railway

design area that are involved in the
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proposed regulations?

A. Generally, yes.

Q. People like yourself?

A. Not on this particular document,
but I've been part of other documents,
yes.

Q. And these are proposed, means

that at the time they weren't yet -- they

weren't yet actual regulations but they

67
LOWELL MALO

were proposals to the regulations?

A. Yes, um hum.

Q. Do you know if any of these
proposals became ultimately regulations?

A. Yes, they did.

Q. Any particular ones? Most of
it? Part of it?

A. Most of it.

Q. Do you generally find these
regulations to be consistent with your
experience in terms of the various

regulatory issues that they addressed?
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Is it consistent, the way they
addressed it, is it consistent with the
way you would address it from your own
expertise?

A. Actually, these regulations are
guides -- not guides, but they tell me
how to address a situation; so it's
federal law and that's what we do.

Q. Okay, understood.

My question is as somebody that
has years of experience in your art --

A. Um hum.

68
LOWELL MALO
Q. -- in design or managing the
design of rail cars and various systems

like that

A. Um hum.

Q. -- do you find these
regulations to be reasonable? I mean,
informative? Thoughtful?

A. After you go through several

iterations, yes, because they'll come
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through with some things that sometimes
they're not so reasonable, you have the
right to read them, you have the right to
object, you have the right to have them be
modified.

Q. When you say who, who has a
right to object to it?

A. Everybody.

Q. I'm not trying to be cute. I
don't know the industry as well as you
do, obviously.

A. Okay.

Q. Who is "everybody"? Like, for
example, who are the constituents, let's

say, that would have a right to object to

69
LOWELL MALO
ite
A. Okay.
You would have the rail car
manufacturers, the major rail car
consulting companies, the rail car

suppliers would be involved in it.
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Q. A company that you worked for,
for example, could provide input?
A. Yes.
Q. In what capacity would you put
yourself, your company in, in the

manufacturing area? Design?

A. Uh, design.

Q. Design?

A. Um hum.

Q. Rail car design?

A. Yes.

Q. You referenced this particular

document that's why I brought it in to
this deposition.

A. Sure.

Q. Have you looked through this
proposed FRA document?

A. I've looked through it in a

LOWELL MALO
different format, they actually publish a
book.

Q. Right.
Page 78

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

18:

19:

19:

19:

19:

19:

19:

19:

19:

19:

19:

43
45
47
47
49
51
53
55
55
56
58
02
04
08
09
09
11

12

15
17

17

EXHIBIT 2006- 78



EXHIBIT 2006- 79

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2761960.txt

A. On the final requirements.

Q. So you've gone through it
generally?

A. Yes.

Q. Do you find this, the proposed

regulations in this particular form,
generally reasonable in terms of
consistent with your expertise?

A. Yes.

Q. So you don't think it needs too

much editing?

A. The editing has already been
done.

Q. This is a later version of
this, this is further down the track in
other words?

A. Yeah, the proposed rulemaking
will be issued after it's gone through

several internal iterations and then

it's decided to proceed with it, go out to

the public.

LOWELL MALO
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Q. Right.
A. And go through that.
Q. Do these regulations focus on

particular topics that are of particular
importance to the department of
transportation in connection with rail
cars and transportation cars?

A. These particular regulations
have to do with the passenger equipment

safety standards, so it's aimed at

safety.
Q. Passenger equipment?
A. Yes.
Q. What -- what would you consider

to be passenger equipment, for example?
How would you define that in your
perspective, when they're talking about
it? Obviously everybody may have a
different view but...

A. These particular standards
refer to -- refer directly to any
passenger car that falls under the
Federal Railway Administration.

Q. And the equipment, when you
Page 80
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72

LOWELL MALO
talk about passenger safety standard --
I'm sorry, passenger equipment safety,
what is the equipment they're talking
about?

A. Basic cars.

Q. A rail car's specific equipment
in this context?

A. Yes.

Q. So anything, the outside, the
inside, any part of the rail car?

A. Yes.

Q. Little different than intuitive,
equipment you think of something smaller
like, but in this context it's the whole
car?

A. Right, um hum.

Q. In a rail car what is the
biggest, in your experience -- among the
biggest, give it a one, two or three --
safety concerns, things you want to

absolutely protect against as a priority,
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would you say?

A.

Um hum.

You look at two main things:

LOWELL MALO

One is how to prevent an accident, and

then once things go really wrong how do

you minimize the damage.

Q.

So in the first category what

are you trying to protect more than

anything else?

A.
Q.
A.

Q.

People.
People's safety?
Um hum.

And what are the biggest

concerns in a rail car, let's say a

subway car specifically that goes under-

ground.

Yeah.

In terms of like people getting

Yeah, um --

What are you trying to avoid
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going wrong? You have two categories,
things going wrong and if they go wrong
do something with it.
A. You want to make sure that
people cannot get their arms into things

that are dangerous. You want to make

LOWELL MALO
sure they don't bump their heads or bump
their shoulders just as best you can
walking through the car.

You do pay attention to fire
hazards, which is extremely important in
order for people to be safe.

Q. Is that one of the big problems
in an underground subway, fire?

A. Yes, it is, because there is no
place to go in a subway.

Q. Is that a common cause of
fatalities, fires?

A. It has been a cause of
fatalities. Is it any worse than

anything else? I don't know.
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Q. But one of them?
A. Yes.
Q. I'd 1like to direct your

attention to page 49745 of this document.

A. 745?
Q. Yes.
A. Okay.
Q. In the middle column it says

Train Internal Safety Features?

LOWELL MALO

A. Yes.

Q. Further down it says: "A
review of the accident/incident data,
related to fatalities and injuries on
passenger trains for the period of 1972
to 1973, indicates that collapse of
equipment structure and loss of
sufficient space for the passengers to
ride out the collision is a principal
cause of fatality in train accidents."”

And then the next sentence it

goes on and talks about, it says: "Fire
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and post-collision conditions result in

30 percent of the fatalities and 16

percent of the serious injuries.”

Do you think that's reasonable,

those numbers?

A.
Q.
A.

Q.

In the '72 to '73 timeframe?
Yes.
It could well be.

If we take a look at actually

the page before, 49744, it talks about,

the first column says fire safety.

A.

Q.

Um hum.

LOWELL MALO

You can read it to yourself but

I'll start it. The first sentence says:

"In 1984, FRA published guidelines

recommending testing methods and

performance criteria for the

flammability, smoke emission, and fire

endurance characteristics for categories

and functions of materials to be used in

the construction of new or rebuilt +rail
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passenger equipment.”

And it goes on and then it
says: "The intent of the guidelines is
to prevent fire ignition and to maximize
the time available for passenger
evacuation if fire does occur."

A. Yes.
Q. This is kind of consistent with

what you just said?

A. Um hum.
Q. You must have written this.
A. No.

Q. You did not write this.
Considering these guidelines on

safety and fire safety, how do design of

LOWELL MALO
TV monitors may be impacted by these
regulations and considerations that these
regulations are directed to in your mind?
A. Okay. The TV monitors are
subject to -- and it mentions some of the

testing in here, ASTM Event 160 -- well,
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I can tell you what they are.

Q. Right.

A. There are three testing
procedures they have to follow, and the
idea is that the video screen itself
wouldn't melt and drip and start setting
fires below it, okay?

As far as, you know, does that
answer the question?

Q. Yes, no, go ahead, I'm
listening, yes.

A. Okay.

I mean that's just basically
what it does. It makes sure that it

cannot catch on fire and if it does it

does not have an open flame and spread,

and that's one of the drip criteria where

you have hot flame and stuff coming down

LOWELL MALO
to the carpets, going down to the seats,
coming down on people's heads.

Q. Are there any design features
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regarding the location and disposition of
TV monitors in subway cars that you think
would be impacted by these fire safety
guidelines and fire safety concerns?

A. You mean as far as location of
the monitors or --

Q. Location of the monitors, yes.

A. Well, it is if the monitors are
part of the fire warning system, which is
a possibility, you would have to have

them in a place where you could see them

easily.
Q. Okay.
A. But in a rail car by the time

you're told to get out you already know
it, okay?

Q. Right.

A. The other thing you look at is
location of the monitors to make sure
that you can't spread the fire to

somewhere else. By then the monitor has

LOWELL MALO
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already passed the smoke and flame test
and hopefully meets the criteria.
Q. Right.
What about the ventilation

monitors and the heating of these

monitors?
A. Um hum.
Q. How does that play into -- how

does the heating --
MR. KEYHANI: Let's strike
that.

Q. How do the concerns about
heating of these monitors, ventilation of
these monitors play, for safety reasons,
play into the disposition of the
monitoring in the rail car?

A. We would have to take a look at
how much heat the monitor itself
generates and then see how we would
dissipate. If it was a number large
enough we would have to be able to
dissipate the heat.

Q. How would you dissipate that?

A. Sometimes just venting directly
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