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I. Introduction 

Patent Owner Realtime Data, LLC (“Realtime” or “Patent Owner”) 

respectfully moves under 35 U.S.C. § 316(d) and 37 C.F.R. § 42.121 to amend 

U.S. Patent No. 8,880,862 (“the ’862 patent”), contingent on the outcome of this 

trial. In the event the Board finds independent claims 1, 6, and 13 unpatentable, 

Patent Owner respectfully requests that the Board grant this motion to amend and 

issue the corresponding substitute claims presented herein.  

As the motion and the accompanying declaration of Dr. Back demonstrate, 

this motion and the substitute claims meet all of the requirements of 37 C.F.R § 

42.121. Namely, each contingent amendment is responsive to a ground of 

unpatentability involved in this proceeding, none of the amendments seeks to 

enlarge the scope of the claims or introduce new subject matter, each amendment 

proposes only one substitute claim for each conditionally canceled claim, and the 

motion clearly shows the changes sought and the support in the original disclosure 

of the patent for each claim that is added or amended. 

Moreover, although Patent Owner respectfully believes that it should not 

bear the burden of either persuasion or production regarding the patentability of the 

amended claims as a condition of allowance, and further believes that the Board 

may not sua sponte question the patentability of the proposed amended claims, see 

In re Aqua Products, Inc., 833 F.3d 1335, 1336 (Fed. Cir. 2016) (en banc decision 
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