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l. INTRODUCTION

Patent Owner’s assertion that claims 19-23 of the 141 Patent are patentable
fails in multiple respects since it is built on (i) an unsupported claim construction
and (ii) faulty characterizations of the prior art. Patent Owner rests its patentability
arguments on unsupported assertions that the claims should be construed to require

“a ‘pull” mechanism” for streaming media “in response to repeated requests by the

client. . .” “by breaking the streaming media into serially identified elements. . .”

which elements are not “too small. . .” to work with the pull mechanism and which

will “achieve uninterrupted playback.” Patent Owner Response (“POR”), Paper
No. 20 at 2, 7, 8, 10 (emphasis added). None of the underlined terms are found in
the claims at issue and there is no support for them in the patent specification
(except for the term “uninterrupted playback” which is expressly included in
claims not at issue, e.g., claim 1, and excluded from claims 19-23). Nor does
Patent Owner rationally explain why any of these terms should be imported into
the claims even if they could draw support from the specification.

The error of Patent Owner’s overreaching claim construction is compounded
by its mischaracterization of the primary prior art reference, Chen. Contrary to
Patent Owner’s assertions, even if the challenged claims could be construed to

expressly require a “pull mechanism,” Chen discloses one.
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Il. DISCUSSION

A. Patent Owner’s Proposed Claim Construction Is Untenable

Patent Owner seeks to have the claim phrase “in a format capable of being
served to users by said server” to mean “a format whose characteristics make it
possible to serve the multimedia program comprised of those elements via the
recited ‘pull” mechanism in order to achieve uninterrupted playback.” POR, Paper
No. 20, at 7. The Patent Owner fails to provide any, much less adequate, support
in the evidentiary record for this construction.

The Board already considered and rejected the exact construction Patent
Owner proposes for a second time in the Patent Owner Response. Institution
Decision, Paper No. 11 at 9-10. Patent Owner does not adequately address any of
the points made by the Board when it rejected the proposed construction for the
first time in its Institution Decision. If not completely determinative, this weighs
heavily against Patent Owner's proposition.

A proposed construction of a claim term must be supported by some
evidence, not just attorney argument. See United States v. Adams, 383 U.S. 39, 49
(1966) (“it is fundamental that claims are to be construed in the light of the
specifications and both are to be read with a view to ascertaining the invention.”);
Icon Health & Fitness, Inc. v. Strava, Inc., 849 F.3d 1034, 1046 (Fed. Cir. 2017)

(“Attorney argument is not evidence or explanation in support of a conclusion.”).

IPR2016-01656

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




