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Pursuant to the Board’s October 18, 2017 Order (Paper 29), Patent Owner 

respectfully submits this brief addressing the impact of Aqua Products, Inc. v. 

Matal, 2017 WL 4399000 (Fed. Cir. 2017) (en banc) (“Aqua”), on this proceeding 

and that for which Patent Owner bears a burden in accordance with that decision. 

I. AQUA ONLY REDUCES PATENT OWNER’S BURDENS. 

Notwithstanding the disagreement over which statements in Aqua 

concerning burden are dicta, see infra § II, two things are clear: (i) Aqua only 

reduces, not increases, whatever burdens Patent Owner must meet for its Motion to 

be granted; and (ii) Patent Owner’s remaining burden is undisputedly already met. 

First, Aqua expressly shifts the burden of persuasion on the patentability 

question from Patent Owner to Petitioner.  A majority of the judges agree, and no 

judges affirmatively disagree, that the other burdens imposed on Patent Owner as 

movant—including to show that the proposed claims is non-broadening, supported, 

and responsive to an instituted ground, § 316(d)(3), and to produce “a full 

statement of the reasons for” granting the Motion that “clearly points out the 

patentably distinct features for the proposed new or amended claims”—were 

unchallenged, and are unchanged.  Id. at *35, *40-41; *42.  Thus, Aqua relieves 

Patent Owner of the burden of persuasion, and does not impose new countervailing 

obstacles to the Motion.  Aqua’s only effect is to make the Motion easier to grant. 

Second, as was true in Aqua itself, 2017 WL 4399000, *2, *17 n.6 & *27, it 
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