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I.  INTRODUCTION AND SUMMARY OF THE ARGUMENT 

The challenged U.S. Patent No. 8,623,291 relates to a multi-strip holder with 

a removable cap (“the ’291 patent”).  Despite asserting multiple prior-art 

combinations, Alere fails to demonstrate a reasonable likelihood of proving any 

challenged claim unpatentable.  None of Alere’s cited prior art teaches a critical 

claim limitation: a cap enclosing the ends of multiple test strips.  

Alere contends that it would have been obvious to a POSITA to modify 

certain prior-art holders to include the claimed cap.  Some of Alere’s cited 

references, however, undercut Alere’s contention that a POSITA would have been 

motivated to do so.  Moreover, Alere’s main prior art and arguments were 

thoroughly considered and rejected by the Office during prosecution, justifying 

rejection under 35 U.S.C. § 325(d).  Indeed, the Office addressed Alere’s primary 

reference DE and Alere’s obviousness argument on appeal to the Board and on 

remand back to the Examiner.  After thoroughly considering the prior art and 

arguments, the Office concluded the ’291 patent claims were patentable.  Alere’s 

remaining prior art and arguments are substantially the same as those already 

presented to the Office, and should also be rejected.        

Rembrandt respectfully submits that the Board should decline institution on 

all of Alere’s Grounds. 
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