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1 APPEARANCES: 1  SanDiego, Cdifornia, Monday, August 14, 2017
2 2 9:08 A.M.
3 For Petitioner: 3
4 DLA PIPER 4 MR. FLEMING: I'm Mike Fleming, with Irell &
5 BY:ROBERT C. WILLIAMS, ESQ. 5 Manella, on behalf of the patent owner. And with meis
6 BRIAN ERICKSON, ESQ. (Telephonically) 6 James Milkey, also on behalf of the patent owner. This
7 401 B Street, Suite 1700 7 is1PR2016-01381 challenging U.S. Patent No. 8,773,356.
8 San Diego, Cdlifornia 92101 8 MR. WILLIAMS. Rob Williamswith DLA Piper on
9 (619)699-2820 9 behalf of Petitioner Apple. Also with me today on the
10  robert.williams@dlapiper.com 10 phoneis Brian Erickson, also with DLA.
11 For Patent Owner: 11 THE WITNESS: My nameis Patrick Baudisch --
12 IRELL & MANELLA,LLP 12 Patrick Markus Baudisch, with aK, and I'm the expert
13  BY: MICHAEL R. FLEMING, ESQ. 13 witness.
14 JAMESA. MILKEY, ESQ. 14
15 1800 Avenue of the Stars, Suite 900 15 PATRICK M. BAUDISCH, Ph.D.,
16 LosAngeles, California 90067 16  having been first duly sworn, was examined
17 (310)277-1010 17  and testified as follows:
18 mfleming@irell.com 18
19 19 EXAMINATION
20 20 BY MR. FLEMING:
21 21  Q Doctor, do you understand you've taken an oath
22 22 totell the truth?
23 23 A Yes
24 24  Q Do you understand that this oath has the same
25 25 force and effect asif it was given in acourt of law
Page 3 Page 5
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1 before ajudge and jury? 1 MR. WILLIAMS: Can we take aquick bresk?
2 A Yes 2 (Pause in the proceedings from 9:14 to
3  Q Isthereanything preventing you from giving 3 916am.)
4 accurate and full answerstoday? 4 BY MR. FLEMING:
5 A No. 5 Q Didyou meet with counsel?
6 Q Isthereany reason you cannot give your best 6 A Ildid.
7 testimony today? 7 Q How long did you meet with counsel ?
8 A No. 8 A Including both patents, | think two and a half
9 Q Ifyoudonot ask meto clarify aquestion, 9 days.
10 I'm going to assume you understood the question. 10 Q Youmentioned that you -- before the break,
11 Isthat fair? 11 that you had reviewed documents in preparation for this
12 A Yes 12 deposition, correct?
13 Q Areyou represented by counsel today? 13 A Yes
14 A Yes 14 Q Didany of these documents refresh your
15 Q Canyouidentify counsel? 15 memory?
16 A Rob Williams next to me. 16 A Yes
17 Q Do you understand that you're under oath, even 17 Q What documents refreshed your memory?
18 when you take a break? 18 A | guessthe main patents are the ‘356, the
19 A Yes 19 '281, the'737. These cometo mind. There might have
20 Q Doyou understand that you're under oath, and 20 been more.
21 you are not to discuss the case while on break or with 21  Q Didyou bring any documents with you?
22 anyone outside of thisroom? 22 A I'vegot aprintout of my reply declaration
23 A Yes 23 and the original declaration, fresh off the printer.
24  Q Doyou understand that when you are under 24 Q Wewould likeyou not to refer to those
25 oath, your counsel cannot coach you, act asan 25 documents. We will provide you the documents here.
Page 6 Page 8
1 intermediate, interpret questions, or helpyouanswer | 1 A | think | can handlethat. That's okay.
2 the questions? 2 Q Youve been deposed before, correct?
3 A Yes 3 A Yes
4  Q Youunderstand that your counsel cannot 4 Q Haveyoutegtified in acourt case?
5 instruct you on how to answer aquestion, unlessitis| 5 A Yes.
6 necessary to preserve privilege? 6 Q What other matters have you been an expert on?
7 A Yes 7 A | wasanexpert on AppleversusHTC. | guess
8 Q Do you understand that, unless your counsel | 8 that must have been three years ago, maybe.
9 instructs you not to answer in order to preserve 9 Q Areyour opinions complete?
10 privilege, you must answer the question? 10 A Somy reply declaration describes my knowledge
11 A Yes. 11 from whenever it was posted, | think two weeks ago. I'm
12 Q Didyou do anything to prepare for the 12 trying to think if anything new has cometo light in
13 deposition? 13 terms of materia since then, but | think it should
14 A Yes. | readvarious materialsand | consulted | 14 actually be complete.
15 with counsel. 15 Q Didyou writethereply declaration yourself?
16 Q What materialsdid you read? 16 A Yes. Withsupport from counsel.
17 A | readthevariousdeclarationsonbothsides |17 Q Soyou said with support with counsel.
18 and reply declarations. | read the involved -- reread | 18 Does that mean counsel wrote some of it?
19 theinvolved patents, you know, whatever islistedas | 199 A Reportswent back and forth. Phone calls were
20 exhibitsin my declaration list. 20 made, yes.
21  Q Howlongdid that take? 21  Q Didthey writethefirst draft?
22 A You mean the preparation for today? 22 A | don't recall who wrote the first draft.
23 Q Uh-huh. 23 The -- it was going back and forth between both sides.
24 A Wedl, giventhere aretwo patentsinvolved, | |24 Q Soinall thisback and forth, did you make
25 think, overall, six days maybe. 25 corrections toward inaccuracies?
Page 7 Page 9
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1 A Ofcourse.

2 Q Doyou believethat you consulted al of the

3 relevant sources of information that may be materia to
4 the -- your opinion in your present reply declaration?

1 nouns anymore. It would be an unusual case.

2 Q Soit'sanunusud casein German?

3 A | wouldassume, yeah, except in those cases

4 where it just comes down to tracing back what the origin

5 A Ithink so. 5 of theword wasin thefirst place. And | would assume
6 (Exhibit 1025 introduced) 6 that many of those originated maybe as nouns. | don't
7 BY MR. FLEMING: 7 know. But asyou rightfully point out, I'm an engineer.
8 Q | wantto present Exhibit 1025. I'm 8 So thiswould not be my primary expertise.
9 presenting you Exhibit 1025. 9 Q Cananoun ever function as an adjectivein

10 A Thank you. 10 the English language?

11  Q Do you recognizethis exhibit? 11 A Asl wasjust saying, | would assumethat in

12 A Yes. My reply declaration. 12 some examples. Inslang language, | think that might

13  Q Isitthereply declaration for the '356 13 have happened a couple times.

14 patent? 14 Q Soonlyinsdanglanguage can anoun ever

15 A Forthe'356, yes. 15 function as an adjective in English?

16 Q Right. Soit'sthe'356 which isthe present 16 A That'snotwhat | said. It'sjust that that's

17 IPR? 17 what comes to mind.

18 A Yes 18 Q Youcan't think of a--

19 Q Fed freetorefer to this document asyou 19 A 1 would haveto spend alot of time on realy

20 need during the deposition. 20 being sure.

21 A Thank you. 21 Q Youcan'tthink of an examplein formal

22 Q What languages do you speak? 22 language?

23 A Somy nativelanguageis German. | speak 23 A Nothing comesto mind right now.

24 English because | spent nineyearsintheU.S. And | 24 (Exhibit 1001 introduced.)

25 spesk French aswell. I've got abasic knowledge of 2571111

Page 10 Page 12

1 Latin, | guess. 1 BY MR. FLEMING:
2 Q Sowhat order did you learn those languages? 2 Q Doctor, I'd like to present you Exhibit 1001.
3 A Thefirst onewould be German. Then English, 3 A | think you just gave me the '356 patent.
4 then French, then Latin. 4  Q Soyou recognize this document?
5 Q Sowheredidyou grow up? 5 A Yes
6 A Germany. 6 Q Canyoureadthefull patent number for us?
7 Q Soyougrew up speaking German? 7 A Ofcourse. U.S. 8,773,356 B2.
8 A Yes 8 Q Isthisthe patent that's being challenged in
9 Q Beforethe other languages? 9 the IPR?

10 A That'strue. 10 A Yes

11 Q Cananoun ever function as an adjectivein 11 Q Canweturnto column 20, please.

12 the German language? 12 Do you see claim 1 in column 20?

13 A | cannot really think of an example, but 13 A Yes

14 examplesin English cometo mind like'50sexpressions |14  Q So the claim language states, quote,

15 like"That's swell." | would assume that -- do you
16 think "swell" was a noun at some point? Probably,
17 right.

18 Q Soyou can'tthink of asituation of where

19 that occursin German?

20 A It'shard because I'm thinking in English

21 right now. So let methink harder.

22 Q Sotorepeat the question, can anoun ever

23 function as an adjective in the German language?

24 A | guessthere are examples, in slang language,

25 yeah. | guessover time, you don't think of them as
Page 11

15 "Generating a haptic signal based, at least in part, on
16 theinteraction haptic effect datain alookup table,"
17 correct?

18 Want me to repeat it again?

19 The claim language states " Generating an

20 actuator signal, based at least in part on the

21 interaction and haptic effect datain alookup table."

22 A Correct.
23  Q Inthephrase -- scratch that.
24 Is, quote, "Interaction and haptic effect

25 data" aphrase?
Page 13
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1 MR. WILLIAMS: Objection. Vague.

2 THE WITNESS: I'd say that's a fragment.
3 Specifically, also, the text seemsto refer to the
4 interaction.

5 BY MR. FLEMING:

6 Q Looking at "haptic effect data," is"haptic
7 effect” modifying "data'?
8 A Idsayso.
9 Q Is"haptic effect” an adjective?
10 A No. It'sanoun.
11  Q Looking at the quote, "the interaction and
12 haptic effect data," end quote, isit possible that
13 "interaction" is modifying "data" as an adjective?
14 A Couldyou repeat that"?
15 Q Looking at the quote, "the interaction and
16 haptic effect data," end of quote, isit possible that
17 the, quote, "interaction” is modifying "data" as an
18 adjective?
19 A | don'tunderstand it that way for two
20 reasons.
21  Q |didn'task you how you understood it. | was
22 asking, isit possiblein the English language?

23 A Asweaready agreed upon, my native language
24 is German, not English. However, I've analyzed thisin

25 the context of this patent, and it seems more relevant
Page 14

1 I just consider thisinisolation and | put "sausage" in
2 front of the word, then it becomes nonsensical. So
3 somehow | need to consider thisin some context. And
4 that would be, for me, claim 1. And there | have an
5 opinion. If it'sremoved from claim 1, I'm not sure how
6 to -- how to describe my opinion there.
7 Q Sodoyou seetheword "comprising” in
8 clam1?
9 A Yes
10 Q What do you understand comprising to mean in
11 the context of claim 1?
12 A Maybetofulfill, asasynonym.
13 Q Sohow doestheterm "comprising" impact your
14 interpretation of the claim language, quote, "based at
15 least in part on the interaction and haptic effect data
16 inthetable lookup,” end of quote?
17 A Givenwhat | know about the way clams are
18 formulated, makes me understand that what's following
19 aredifferent claim limitations and that all of these
20 haveto befulfilled. Soit'slogically aconjunction.
21 Q Sobased onthat statement, are you saying
22 that the word "comprising" means that -- that you have
23 to have -- the actuator signal has to generate based
24 upon interaction and haptic effect data?

25 MR. WILLIAMS: Objection. Vagueto the extent
Page 16

1 here. Sol would like to answer that question in the
2 context of claim 1.
3  Q [I'masking you aspecific question. I'm not
4 asking about claim interpretation. 1'm just asking
5 basic English sentence structure.
6 Isit possible that "interaction” could be an
7 adjective in the phrase "the interaction and haptic
8 effect"?
9 A Asl said asecond ago, | think thisisa
10 fragment. And it has very concrete meaning in this very
11 concrete context, and that actually limits how it can be
12 interpreted. So | have not --
13 Q Soisityour opinion that it cannot be
14 possible that it's an adjective?
15 A | havenot had achance to think about this
16 outside the context of this claim.
17 Q Soyou cannot render an opinion whether it's
18 possible or not possible?
19 A Ithinkinitspositioninside of thisclaim,
20 there'slots of cluesthat tell me what isintended.
21 Q I'mnot asking you about claim interpretation.
22 I'm simply asking sentence structure in the English
23 language. Isit possible?
24 A It'snot asentence. It'safragment, right?

25 | mean, if other words were in front of -- if
Page 15

1 it mischaracterizes the witness's testimony.
2 THE WITNESS: Having spent some time with
3 patents, al the word "comprising” tells me iswhat
4 follows are claim limitations. And each one of those
5 hasto befulfilled. And | see, | think, four of them
6 here.
7 BY MR. FLEMING:
8 Q Isityour understanding that every embodiment
9 described in the specification practiced -- scratch
10 that.
11 Does every embodiment described in the
12 specification practice every element of claim 1?
13 A Areyou asking meif that isthe intended
14 purpose of aclaim 1 or of atop-level claimin the
15 patent or if that holds for the '356 patent?
16 Q | amjust simply asking, does every embodiment
17 described in the specification of the '356 patent --
18 must practice every element of claim 1.
19 A Thisquestion has not really come up for me so
20 far because, so far, my task was to understand not
21 what's embodiment, but what'sclaim 1. Soinclaim
22 construction, the main question was how to interpret
23 clam 1. Andin that sense, what is an embodiment under
24 various claim constructions can certainly be a question,

25 and I'll be happy to speak to that.
Page 17
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