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CLAIM CONSTRUCTION
MEMORANDUM AND ORDER

On October 7, 2016, the Court held a hearing to determine the proper construction of
disputed claim terms in United States Patents No. 6,197,696, 6,538,324, 7,126,174, 8,354,726,
RE41,980, and RE43,729. Having reviewed the arguments made by the parties at the hearing
and in their claim construction briefing (Dkt. Nos. 67, 73 & 77),* having considered the intrinsic
evidence, and having made subsidiary factual findings about the extrinsic evidence, the Court
hereby issues this Claim Construction Memorandum and Order. See Phillips v. AWH Corp., 415
F.3d 1303, 1314 (Fed. Cir. 2005); Teva Pharm. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 841

(2015).

! Citations to documents (such as the parties’ briefs and exhibits) in this Claim Construction
Memorandum and Order refer to the page numbers of the original documents rather than the
page numbers assigned by the Court’s electronic docket unless otherwise indicated.
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I. BACKGROUND

Plaintiff has alleged infringement of United States Patents No. 6,197,696 (“the 696
Patent”), 6,538,324 (“the ’324 Patent”), 7,126,174 (“the *174 Patent”), 8,354,726 (“the *726
Patent”), RE41,980 (“the 980 Patent™), and RE43,729 (“the >729 Patent™) (collectively, the
“patents-in-suit”).

Below, the Court addresses the disputed terms on a patent-by-patent basis, as the parties
have done in their briefing, and in the order set forth in the parties’ briefing.

Shortly before the start of the October 7, 2016 hearing, the Court provided the parties
with preliminary constructions with the aim of focusing the parties’ arguments and facilitating
discussion. Those preliminary constructions are set forth below within the discussion for each
term.

Il. LEGAL PRINCIPLES

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent define the invention
to which the patentee is entitled the right to exclude.”” Phillips v. AWH Corp., 415 F.3d 1303,
1312 (Fed. Cir. 2005) (en banc) (quoting Innova/Pure Water Inc. v. Safari Water Filtration Sys.,
Inc., 381 F.3d 1111, 1115 (Fed. Cir. 2004)). Claim construction is clearly an issue of law for the
court to decide. Markman v. Westview Instruments, Inc., 52 F.3d 967, 970-71 (Fed. Cir. 1995)
(en banc), aff’d, 517 U.S. 370 (1996). “In some cases, however, the district court will need to
look beyond the patent’s intrinsic evidence and to consult extrinsic evidence in order to
understand, for example, the background science or the meaning of a term in the relevant art
during the relevant time period.” Teva Pharms. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 841
(2015) (citation omitted). “In cases where those subsidiary facts are in dispute, courts will need

to make subsidiary factual findings about that extrinsic evidence. These are the ‘evidentiary
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underpinnings’ of claim construction that we discussed in Markman, and this subsidiary
factfinding must be reviewed for clear error on appeal.” 1d. (citing 517 U.S. 370).

To determine the meaning of the claims, courts start by considering the intrinsic
evidence. See Phillips, 415 F.3d at 1313; see also C.R. Bard, Inc. v. U.S. Surgical Corp., 388
F.3d 858, 861 (Fed. Cir. 2004); Bell Atl. Network Servs., Inc. v. Covad Commc 'ns Group, Inc.,
262 F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims themselves, the
specification, and the prosecution history. See Phillips, 415 F.3d at 1314; C.R. Bard, 388 F.3d
at 861. Courts give claim terms their ordinary and accustomed meaning as understood by one of
ordinary skill in the art at the time of the invention in the context of the entire patent. Phillips,
415 F.3d at 1312-13; accord Alloc, Inc. v. Int’l Trade Comm’n, 342 F.3d 1361, 1368 (Fed. Cir.
2003).

The claims themselves provide substantial guidance in determining the meaning of
particular claim terms. Phillips, 415 F.3d at 1314. First, a term’s context in the asserted claim
can be very instructive. Id. Other asserted or unasserted claims can aid in determining the
claim’s meaning because claim terms are typically used consistently throughout the patent. Id.
Differences among the claim terms can also assist in understanding a term’s meaning. ld. For
example, when a dependent claim adds a limitation to an independent claim, it is presumed that
the independent claim does not include the limitation. Id. at 1314-15.

“[Cllaims ‘must be read in view of the specification, of which they are a part.”” 1d.
at 1315 (quoting Markman, 52 F.3d at 979 (en banc)). “[T]he specification ‘is always highly
relevant to the claim construction analysis. Usually, it is dispositive; it is the single best guide to
the meaning of a disputed term.”” Phillips, 415 F.3d at 1315 (quoting Vitronics Corp. v.

Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)); accord Teleflex, Inc. v. Ficosa N. Am.
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