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Pursuant to 37 C.F.R. § 42.71(d), ARRIS Group, Inc. (“Petitioner”) hereby 

requests rehearing of that part of the Board’s Final Written Decision (Paper No. 34, 

December 13, 2017) regarding Statutory Ground 1 of the Petition1 which asserts 

that claims 1-20 of the ‘404 patent2 are unpatentable under 35 U.S.C. § 103(a) as 

obvious over Bowie,3 Vanzieleghem,4 and ANSI T1.413.5 

Specifically, Petitioner requests that the Board (1) review whether evidence 

of record not addressed in the Final Written Decision demonstrates that the “pilot 

tone” disclosed by Vanzieleghem and ANSI T1.413 discloses the claimed 

“synchronization signal” of the ‘404 patent in view of the claim construction 

adopted by the Board for the first time in the Final Written Decision; (2) reconsider 

its determination that PO’s discussion of the “pilot tone” in its Reply “is beyond 

the scope of a proper reply;” and/or (3) permit Petitioner to show that the cited 

                                           
1 References and citations herein to “Petition” are to the Petition, Paper No. 1. 

2 U.S. Patent No. 8,611,404 B2 (Ex. 1001, “the ‘404 patent”). 

3 U.S. Patent No. 5,956,323; issued Sept. 21, 1999 (Ex. 1005) (“Bowie”). 

4 U.S. Patent No. 6,246,725 B1; issued June 12, 2001 (Ex. 1006) 

(“Vanzieleghem”). 

 
5 Network and Customer Installation Interfaces – Asymmetric Digital Subscriber 

Line (ADSL) Metallic Interface, AMERICAN NATIONAL STANDARDS 

INSTITUTION (ANSI) T1.413-1995 STANDARD (Ex. 1009) (“ANSI T1.413”). 

U.S. Patent No. 5,838,268 (Ex. 1011). 
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references disclose the claimed “synchronization signal” in view of the claim 

construction adopted by the Board for the first time in the Final Written Decision. 

I. INTRODUCTION 

Petitioner respectfully submits the Board erred as a matter of law in failing 

to address whether the pilot tone taught in Vanzieleghem and in ANSI T1.413 

teaches the “synchronization signal” recited in the ‘404 patent in view of the claim 

construction ultimately adopted by the Board in the Final Written Decision.  As the 

Board recognized, the “pilot tone” is mentioned in paragraph 58 of the expert 

declaration of Lance McNally, filed with the Petition.  The Board nevertheless 

declined to address whether the pilot tone teaches the claimed “synchronization 

signal” based on its conclusion that “Petitioner’s reliance, in the Reply, upon the 

teachings of a pilot tone in Vanzieleghem and ANSI T1.413 constitutes a change in 

theory, and is therefore beyond the scope of a proper reply.”  See Paper No. 34 – 

Final Written Decision at 16.  

Rehearing should be granted to address whether the references disclose the 

claimed “synchronization signal” for three reasons.  First, the Board ignored the 

fact that the PO itself admitted in its Preliminary Response that “the ‘pilot tone’ of 

Vanzieleghem is sent out periodically to maintain synchronization between the 

transmitter and receiver.  See Ex. 1006 at 6:36-41.”  (Paper No. 7 – PO’s 

Preliminary Response at 30).   
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