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l. INTRODUCTION
Patent Owners respectfully oppose Petitioners Second Motion to Exclude,

which should be denied for the following reasons.

1. ARGUMENT

A.  Exhibits 2073, 2075, 2077-2079, and 2081 Should Not Be Excluded
Under 37 C.F.R. §42.64(a), F.R.E. 402, or F.R.E. 403.

Petitioners argue that these exhibits should be excluded under grounds

referred to by Petitioners' counsel in Dr. Patrick Del.uca s Deposition (Exh. 2081).
The passages Petitioners cite are ambiguous, but they hint that the actual basis for
the objection isthat the exhibits might not be prior art, and in their view, irrelevant.
(Id. at 132:24-133:11.) These exhibits were properly presented in response to
arguments first made in Dr. Deluca s Supplemental Declaration (Exh. 1024) and
the Petitioners' Reply (Paper 40). Petitioners make asimilar argument in I1.E
(Paper 70 at 4) regarding Exhs. 2073, 2078, and 2079, which we address here.

As Patent Owners have pointed out before (Paper 56 at 8-10), inherency
does not require recognition in the prior art. Schering Corp. v. Geneva Pharm.
Inc., 339 F.3d 1373, 1377 (Fed. Cir. 2003); M.P.E.P. § 2112. An exhibit need not
be prior art to be relevant evidence. M.P.E.P. § 2124 (“[R]eferences cited to show
auniversal fact need not be available as prior art.”).

Exh. 2073, an excerpt from the Rheology Modifiers Handbook, compares

Aqualon CMCs offered at different purities (food, pharmaceutical, and industrial)
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and finds their viscosities identical (Table 2.7). Exh. 2073 wasfiled in the Library
of Congress Catalog with a Card Number (LCCN) of 99-32076, indicating that it
was filed in 1999. See The LCCN Namespace, U.S. L1BR. OF CONG. (Nov. 2003),
https.//web.archive.org/web/20170819205149/http://www.loc.gov/marc/lcen-
namespace.html (explaining that the first two digits of the LCCN signify the year
the reference was catalogued). Exh. 2073 rebuts Petitioners' argument that Patent
Owners' tests were flawed for using CMCs that were not identified as
pharmaceutical grade (Paper 40 at 10-11), and isrelevant.

Exh. 2075, W099/48841, is a German PCT application published on
September 30, 1999, showing the use of Blanose 7UL, 7EL, and 7ULC. (Id. at 3,
10, 11.) Exh. 2077, W098/02486, is a French PCT application published on
January 22, 1998, showing the use of Blanose 7ULC. (Id. at 15, 22.) Both are
prior art. See Mazzari v. Rogan, 323 F.3d 1000, 1005-06 (Fed. Cir. 2003) (holding
that a printed publication need not be in English to be prior art). Both rebut
Petitioners' argument that Patent Owners' tests were flawed by the use of CMCs
that were not commercialy available at the time of the invention and are relevant.

Exhs. 2078 and 2079 are not prior art, but disclose the use of another ultra-
low CMC, Sigma 360384 (Exh. 2039; Exh. 2014 at ] 58), used in microneedles
and medical adhesives. Both rebut Petitioners’ argument that Patent Owners' tests

were flawed for using CM Cs that Petitioners allege would not beused in a

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




