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METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED VVITH INHALATION OF NITRIC OXIDE GAS

CROSS REFERENCE TO RELATED APPLICATIONS

[0001] This application is a continuation of and claims priority to U.S. Patent

Application Serial No. 12/821,041, filed on June 22, 2010, which claims priority to U.S. Patent

Application Serial No. 12/494,598, filed on June 30, 2009 and now abandoned. The contents of

both prior applications are incorporated herein by reference.

BACKGROUND OF THE INVENTION

[0002] INOmax®, (nitric oxide) for inhalation is an approved drug product for the

treatment of term and near-terrn (>34 weeks gestation) neonates having hypoxic respiratory

failure associated with clinical or echoeardiographic evidence of pulmonary hypertension.

[0003] The use of inhaled NO (iNO) has been studied and reported in the literature.

(Kieler-Jensen M et al., 1994, Inhaled Nitric Oxide in the Evaluation of Heart Transplant

Candidates with Elevated Pulmonary Vascular Resistance, JHeart Lung Transplantation

13 2366-375; Pearl RG et al., 1983, Acute Hemodynamic Effects ofNitroglycerin in Pulmonary

Hypertension, American College ofPhysicians 99:9-13; Ajami GH et al., 2007, Comparison of

the Effectiveness of Oral Sildenafil Versus Oxygen Administration as a Test for Feasibility of

Operation for Patients with Secondary Pulmonary Arterial Hypertension, Pecliatr Carcliol;

Sehulze—Neick I et al., 2003, Intravenous Sildenafil Is a Potent Pulmonary Vasodilator in

Children With Congenital Heart Disease, Circulation l08(Suppl II):II-167-II-173; Lepore JJ et

al., 2002, Effect of Sildenafil on the Acute Pulmonary Vasodilator Response to Inhaled Nitric

Oxide in Adults with Primary Pulmonary Hypertension, The American Journal ofCardiology

902677-680; and Ziegler JW et al., 1998, Effects of Dipyridamole and Inhaled Nitric Oxide in

Pediatric Patients with Pulmonary Hypertension, American Journal ofRespiratory and Critical

Care Medicine l58:1388-95).
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SUMMARY OF THE INVENTION

[0004] One aspect of the invention relates to a pre-screening methodology or protocol

having exclusionary criteria to be evaluated by a medical provider prior to treatment of a patient

with iNO. One objective of the invention is to evaluate and possibly exclude from treatment

patients eligible for treatment with iNO, who have pre-existing left ventricular dysfunction

(LVD). Patients who have pre-existing LVD may experience, and are at risk of, an increased

rate of adverse events or serious adverse events (e.g., pulmonary edema) when treated with iNO.

Such patients may be characterized as having a pulmonary capillary wedge pressure (PCWP)

greater than 20 mm Hg, and should be evaluated on a case-by-case basis with respect to the

benefit versus risk of using iNO as a treatment option.

[0005] Accordingly, one aspect of the invention includes a method of reducing the risk

or preventing the occurrence, in a human patient, of an adverse event (AE) or a serious adverse

event (SAE) associated with a medical treatment comprising inhalation ofnitric oxide, said

method comprising the steps or acts of (a) providing pharmaceutically acceptable nitric oxide

gas to a medical provider; and, (b) informing the medical provider that excluding human

patients who have pre-existing left ventricular dysfunction from said treatment reduces the risk

or prevents the occurrence of the adverse event or the serious adverse event associated with said

medical treatment.

[0006] Further provided herein is a method of reducing the risk or preventing the

occurrence, in a human patient, of an adverse event or a serious adverse event associated with a

medical treatment comprising inhalation of nitric oxide, said method comprising the steps or

acts of (a) providing pharmaceutically acceptable nitric oxide gas to a medical provider; and,

(b) informing the medical provider that human patients having pre-existing left ventricular

dysfunction experience an increased risk of serious adverse events associated with said medical

treatment.

[0007] Another aspect of the invention is a method of reducing one or more of an AE or

a SAE in an intended patient population in need ofbeing treated with iNO comprising the steps

or acts of (a) identifying a patient eligible for iNO treatment; (b) evaluating and screening the

patient to identify if the patient has pre-existing LVD, and (c) excluding from iNO treatment a

patient identified as having pre-existing LVD.
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[0008] Another aspect of the invention is a method of reducing the risk or preventing the

occurrence, in a patient, of one or more of an AE or a SAE associated with a medical treatment

comprising iNO, the method comprising the steps or acts of (a) identifying a patient in need of

receiving iNO treatment; (b) evaluating and screening the patient to identify if the patient has

pre-existing LVD; and (c)administering iNO if the patient does not have pre-existing LVD,

thereby reducing the risk or preventing the occurrence of the AE or the SAE associated with the

iNO treatment. Alternatively, step (c) may comprise further evaluating the risk versus benefit of

utilizing iNO in a patient Where the patients has clinically significant LVD before administering

iNO to the patient.

[0009] In an exemplary embodiment of the method, the method further comprises

informing the medical provider that there is a risk associated with using inhaled nitric oxide in

human patients who have preexisting or clinically significant left ventricular dysfunction and

that such risk should be evaluated on a case by case basis.

[0010] In another exemplary embodiment of the method, the method further comprises

informing the medical provider that there is a risk associated with using inhaled nitric oxide in

human patients who have left ventricular dysfunction.

[0011] In an exemplary embodiment of the methods described herein, a patient having

pre-existing LVD is characterized as having PCWP greater than 20 mm Hg.

[0012] In an exemplary embodiment of the method, the patients having pre-existing

LVD demonstrate a PCWP Z 20 mm Hg.

[0013] In another exemplary embodiment of the method, the iNO treatment further

comprises inhalation of oxygen (02) or concurrent ventilation.

[0014] In another exemplary embodiment of the method, the patients having pre-

existing LVD have one or more of diastolic dysfunction, hypertensive cardiomyopathy, systolic

dysfun ction, ischemic cardiomyopathy, viral cardiomyopathy, idiopathic cardiomyopathy,

autoimmune disease related cardiomyopathy, drug-related cardiomyopathy, toxin-related

cardiomyopathy, structural heart disease, valvular heart disease, congenital heart disease, or

associations thereof.

[0015] In another exemplary embodiment of the method, the patient population

comprises children.
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[0016] In another exemplary embodiment of the method, the patient population

comprises adults.

[0017] In another exemplary embodiment of the method, the patients who have pre-

existing LVD are at risk of experiencing an increased rate of one or more AEs or SAEs selected

from pulmonary edema, hypotension, cardiac arrest, electrocardiogram changes, hypoxemia,

hypoxia, bradycardia, or associations thereof.

[0018] In another exemplary embodiment of the method, the intended patient population

in need ofbeing treated with inhalation of nitric oxide has one or more of idiopathic pulmonary

arterial hypertension characterized by a mean pulmonary artery pressure (PAPm) > 25 mm Hg

at rest, PCWP S 15 mm Hg, and a pulmonary vascular resistance index (PVRI) > 3 u~m2;

congenital heart disease with pulmonary hypertension repaired and unrepaired characterized by

PAPm > 25 mm Hg at rest and PVRI > 3 u-m2; cardiomyopathy characterized by PAPm >

25 mm Hg at rest and PVRI > 3 u-mz; or the patient is scheduled to undergo right heart

catheterization to assess pulmonary vasoreactivity by acute pulmonary Vasodilatation testing.

[0019] In another exemplary embodiment of any of the above methods, the method

further comprises reducing left ventricular afterload to minimize or reduce the risk of the

occurrence of an adverse event or serious adverse event being pulmonary edema in the patient.

The left ventricular afterload may be minimized or reduced by administering a pharmaceutical

dosage form comprising nitroglycerin or calcium channel blocker to the patient. The left

ventricular afterload may also be minimized or reduced using an intra—aortic balloon pump.

DETAILED DESCRIPTION OF THE EXEMPLARY EMBODIMENTS

[0020] INOmax® (nitric oxide) for inhalation was approved for sale in the United States

by the U.S. Food and Drug Administration (“FDA”) in 1999. Nitric oxide, the active substance

in INOmax®, is a selective pulmonary vasodilator that increases the partial pressure of arterial

oxygen (PaO2) by dilating pulmonary vessels in better ventilated areas of the lung, redistributing

pulmonary blood flow away from the lung regions With low ventilation/perfusion (V/Q) ratios

toward regions with normal ratios. INOmax® significantly improves oxygenation, reduces the

need for extracorporeal oxygenation and is indicated to be used in conjunction with ventilatory

support and other appropriate agents. The current FDA-approved prescribing information for

INOmax® is incorporated herein by reference in its entirety. The CONTRAINDICATIONS
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section of the prescribing information for INOmax® states that INOmax® should not be used in

the treatment of neonates known to be dependent on right—to—left shunting of blood.

[0021] INOmax® is a gaseous blend ofNO and nitrogen (0.08% and 99.92%

respectively for 800 ppm; and 0.01% and 99.99% respectively for 100 ppm) and is supplied in

aluminium cylinders as a compressed gas under high pressure. In general, INOmax® is

administered to a patient in conjunction with ventilatory support and 02. Delivery devices

suitable for the safe and effective delivery of gaseous NO for inhalation include the INOvent®,

1N Omax DS®, 1N Opulse®, 1NOblender®, or other suitable drug delivery and regulation

devices or components incorporated therein, or other related processes, which are described in

various patent documents including USPNs 5,558,083; 5,732,693; 5,752,504; 5,732,694;

6,089,229; 6,109,260; 6,125,846; 6,164,276; 6,581,592; 5,918,596; 5,839,433; 7,114,510;

5,417;950; 5,670,125; 5,670,127; 5,692,495; 5,514,204; 7,523,752; 5,699,790; 5,885,621; US

Patent Application Serial Nos. 11/355,670 (US 2007/0190184); 10/520,270 (US

2006/0093681); 11/401,722 (US 2007/0202083); 10/053,535 (US 2002/0155166); 10/367,277

(US 2003/0219496); 10/439,632 (US 2004/0052866); 10/371,666 (US 2003/0219497);

10/413,817 (US 2004/0005367); 12/050,826 (US 2008/0167609); and PCT/US2009/045266, all

of which are incorporated herein by reference in their entirety.

[0022] Such devices deliver INOmax® into the inspiratory limb of the patient breathing

circuit in a way that provides a constant concentration ofNO to the patient throughout the

inspired breath. lmportantly, suitable delivery devices provide continuous integrated

monitoring of inspired 02, N02 and NO, a comprehensive alarm system, a suitable power

source for uninterrupted NO delivery, and a backup NO delivery capability.

[0023] As used herein, the term "children" (and variations thereof) includes those being

around 4 weeks to 18 years of age.

[0024] As used herein, the term "adult" (and variations thereof) includes those being

over 18 years of age.

[0025] As used herein, the terms "adverse event" and "AE" (and variations thereof)

mean any untoward occurrence in a subject or clinical investigation subject administered a

pharmaceutical product (such as nitric oxide) and which does not necessarily have a causal

relationship with such treatment. An adverse event can therefore be any unfavorable and

5of28
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unintended sign (including an abnormal laboratory finding), symptom, or disease temporarily

associated with the use of a medicinal/investigational product, whether or not related to the

investigational product. A relationship to the investigational product is not necessarily proven

or implied. However, abnormal values are not reported as adverse events unless considered

clinically significant by the investigator.

[0026] As used herein, the terms "adverse drug reaction" and "ADR" (and variations

thereof) mean any noxious and unintended response to a medicinal product related to any dose.

[0027] As used herein, the terms "serious adverse event" and "SAE" (or "serious adverse

drug reaction" and "serious ADR") (and variations thereof) mean a significant hazard or side

effect, regardless of the investigator's opinion on the relationship to the investigational product.

A serious adverse event or reaction is any untoward medical occurrence that at any dose: results

in death; is life-threatening (which refers to an event/reaction where the patient was at risk of

death at the time of the event/reaction, however this does not refer to an event/reaction that

hypothetically may have caused death if it were more severe); requires inpatient hospitalization

or results in prolongation of existing hospitalization; results in persistent or significant

disability/incapacity; is a congenital anomaly/birth defect; or is a medically important event or

reaction. Medical and scientific judgment is exercised in deciding whether reporting is

appropriate in other situations, such as important medical events that may not be immediately

life threatening or result in death or hospitalization but may eopardize the subject or may

require medical or surgical intervention to prevent one of the other outcomes listed above--these

are also considered serious. Examples of such medical events include cancer, allergic

bronchospasm requiring intensive treatment in an emergency room or at home, blood dyscrasias

or convulsions that do not result in hospitalizations, or the development of drug dependency or

drug abuse. Serious clinical laboratory abnormalities directly associated with relevant clinical

signs or symptoms are also reported.

[0028] Left Ventricular Dysfunction. Patients having pre—existing LVD may be

described in general as those with elevated pulmonary capillary wedge pressure, including those

with diastolic dysfunction (including hypertensive cardiomyopathy), those with systolic

dysfunction, including those with cardiomyopathies (including ischemic or viral

cardiomyopathy, or idiopathic cardiomyopathy, or autoimmune disease related cardiomyopathy,
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and side effects due to drug related or toxic—related cardiomyopathy), or structural heart disease,

valvular heart disease, congenital heart disease, idiopathic pulmonary arterial hypertension,

pulmonary hypertension and cardiomyopathy, or associations thereof. Identifying patients with

pre-existing LVD is known to those skilled in the medicinal arts, and such techniques for

example may include assessment of clinical signs and symptoms of heart failure, or

echocardiography diagnostic screening.

[0029] Pulmonary Capillary Wedge Pressure. Pulmonary capillary wedge pressure, or

"PCWP", provides an estimate of left atrial pressure. Identifying patients with pre-existing

PCWP is known to those skilled in the medicinal arts, and such techniques for example may

include measuring by inserting a balloon—tipped, multi—lumen catheter (also known as a Swan-

Ganz catheter). Measurement of PCWP may be used as a means to diagnose the severity of

LVD (sometimes also referred to as left ventricular failure). PCWP is also a desired measure

when evaluating pulmonary hypertension. Pulmonary hypertension is often caused by an

increase in pulmonary vascular resistance (PVR), but may also arise from increases in

pulmonary venous pressure and pulmonary blood volume secondary to left ventricular failure or

mitral or aortic valve disease.

[0030] In cardiac physiology, the term “afterload” is used to mean the tension produced

by a chamber of the heart in order to contract. If the chamber is not mentioned, it is usually

assumed to be the left ventricle. However, the strict definition of the term relates to the

properties of a single cardiac myocyte. It is therefore of direct relevance only in the laboratory;

in the clinic, the term “end—systolic pressure” is usually more appropriate, although not

equivalent.

[0031] The term "left ventricular afterload" (and variations thereof) refers to the pressure

that the chamber of the heart has to generate in order to eject blood out of the chamber. Thus, it

is a consequence of the aortic pressure, since the pressure in the ventricle must be greater than

the systemic pressure in order to open the aortic valve. Everything else held equal, as afterload

increases, cardiac output decreases. Disease processes that increase the left ventricular afterload

include increased blood pressure and aortic valve disease. Hypertension (increased blood

pressure) increases the left ventricular afterload because the left ventricle has to work harder to

eject blood into the aorta. This is because the aortic valve won't open until the pressure
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generated in the left ventricle is higher than the elevated blood pressure. Aortic stenosis

increases the afterload because the left ventricle has to overcome the pressure gradient caused

by the stenotic aortic valve in addition to the blood pressure in order to eject blood into the

aorta. For instance, if the blood pressure is 120/80, and the aortic valve stenosis creates a trans-

valvular gradient of 30 mmHg, the left ventricle has to generate a pressure of l 10 mmHg in

order to open the aortic valve and eject blood into the aorta. Aortic insufficiency increases

afterload because a percentage of the blood that is ejected forward regurgitates back through the

diseased aortic valve. This leads to elevated systolic blood pressure. The diastolic blood

pressure would fall, due to regurgitation. This would result in an increased pulse pressure.

Mitral regurgitation decreases the afterload. During ventricular systole, the blood can

regurgitate through the diseased mitral valve as well as be ejected through the aortic valve. This

means that the left ventricle has to work less to eject blood, causing a decreased afterload.

Afterload is largely dependent upon aortic pressure.

[0032] An intra—aortic balloon pump (IABP) is a mechanical device that is used to

decrease myocardial oxygen demand while at the same time increasing cardiac output. By

increasing cardiac output it also increases coronary blood flow and therefore myocardial oxygen

delivery. It consists of a cylindrical balloon that sits in the aorta and counterpulsates. That is, it

actively deflatcs in systole, increasing forward blood flow by reducing afterload, and actively

inflates in diastole increasing blood flow to the coronary arteries. These actions have the

combined result of decreasing myocardial oxygen demand and increasing myocardial oxygen

supply. The balloon is inflated during diastole by a computer controlled mechanism, usually

linked to either an ECG or a pressure transducer at the distal tip of the catheter; some IABPS,

such as the Datascope System 98XT, allow for asynchronous counterpulsation at a set rate,

though this setting is rarely used. The computer controls the flow of helium from a cylinder into

and out of the balloon. Helium is used because its low viscosity allows it to travel quickly

through the long connecting tubes, and it has a lower risk of causing a harmful embolism should

the balloon rupture while in use. Intraaortic balloon counterpulsation is used in situations when

the heart's own cardiac output is insufficient to meet the oxygenation demands of the body.

These situations could include cardiogenic shock, severe septic shock, post cardiac surgery and

numerous other situations.
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[0033] Patients eligible for treatment With iNO. In general, patients approved for

treatment of iNO are term and near—term (>34 Weeks gestation) neonates having hypoxie

respiratory failure associated with clinical or echocardiographic evidence ofpulmonary

hypertension, a condition also known as persistent pulmonary hypertension in the newborn

(PPHN). Due to the selective, non—systemic nature of iNO to reduce pulmonary hypertension,

physicians skilled in the art further employ INOmax® to treat or prevent pulmonary

hypertension and improve blood 02 levels in a variety of other clinical settings, including in

both pediatric and adult patients suffering from acute respiratory distress syndrome (ARDS),

pediatric and adult patients undergoing cardiac or transplant surgeries, pediatric and adult

patients for testing to diagnose reversible pulmonary hypertension, and in pediatric patients with

congenital diaphragmatic hernia. In most, if not all, of these applications, INOmax® acts by

preventing or treating reversible pulmonary vasoconstriction, reducing pulmonary arterial

pressure and improving pulmonary gas exchange.

[0034] A small proportion of INOmax® sales stem from its use by clinicians in a

premature infant population. In these patients, INOmax® is generally utilized by physicians as a

rescue therapy primarily to vasodilate the lungs and improve pulmonary gas exchange. Some

physicians speculate that INOmax® therapy may promote lung development and/or reduce or

prevent the future development of lung disease in a subset of these patients. Although the

precise mechanism(s) responsible for the benefits of INOmax® therapy in these patients is not

completely understood, it appears that the benefits achieved in at least a majority of these

patients are due to the ability of INOmax® to treat or prevent reversible pulmonary

vasoconstri etion.

[0035] In clinical practice, the use of lNOmax® has reduced or eliminated the use of

high risk systemic vasodilators for the treatment of PPHN. INOmax®, in contrast to systemic

vasodilators, specifically dilates the pulmonary vasculature without dilating systemic blood

vessels. Further, iNO preferentially vasodilates vessels of aveoli that are aerated, thus

improving V/Q matching. In contrast, systemic vasodilators may increase blood flow to

atelectatic (deflated or collapsed) alveoli, thereby increasing V/Q mismatch and worsening

arterial oxygenation. (See Rubin LJ, Kerr KM, Pulmonary Hypertension, in Critical Care

Medicine.‘ Principles ofDiagnosis and Management in the Adult, 2d Ea'., Parillo JE, Dellinger
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RP (eds.), Mosby, Inc. 2001, pp. 900-09 at 906; Kinsella JP, Abman SH, The Role of Inhaled

Nitric Oxide in Persistent Pulmonary Hypertension of the Newborn, in Acute Respiratory Care

of the Neonates A SeZf—Study Course, 2d Ea’., Askin DF (ed.), NICU Ink Book Publishers, 1997,

pp. 369-378 at 372-73).

[0036] INOmax® also possesses highly desirable pharrnacokinetic properties as a lung-

specific Vasodilator when compared to other ostensibly “pulmonary-specific vasodilators.” For

example, the short half—life of INOmax® allows INOmax® to exhibit rapid “on” and “off”

responses relative to INOmax® dosing, in contrast to non-gaseous alternatives. In this way,

INOmax® can provide physicians with a useful therapeutic tool to easily control the magnitude

and duration of the pulmonary vasodilatation desired. Also, the nearly instantaneous
®

inactivation of INOmax in the blood significantly reduces or prcvcnts vasodilatation ofnon-

pulmonary vessels.

[0037] The pivotal trials leading to the approval of INOmax® were the CINRGI and

NINOS study.

[0038] CINRGI study. (See Davidson et al., March 1998, Inhaled Nitric Oxide for the

Early Treatment of Persistent Pulmonary Hypertension of the term Newborn; A Randomized,

Double-Masked, Placebo-Controlled, Dose-Response, Multicenter Study; PEDIATRICS Vol.

101, No.3, p. 325).

[0039] This study was a double—blind, randomized, placebo—controlled, multicenter trial

of 186 term and near-term neonates with pulmonary hypertension and hypoxic respiratory

failure. The primary objective of the study was to determine whether INOmax® would reduce

the receipt of extracorporeal membrane oxygenation (ECMO) in these patients. Hypoxic

respiratory failure was caused by meconium aspiration syndrome (MAS) (35%), idiopathic

persistent pulmonary hypertension of the newbom (PPHN) (30%), pneumonia,’sepsis (24%), or

respiratory distress syndrome (RDS) (8%). Patients with a mean PaO2 of 54 mm Hg and a

mean oxygenation index (OI) of 44 cm H20/mm Hg were randomly assigned to receive either

20 ppm INOmax® (n=97) or nitrogen gas (placebo; n=89) in addition to their ventilatory

support. Patients that exhibited a PaO2 > 60 mm Hg and a pH < 7.55 were weaned to 5 ppm

INOmax® or placebo. The primary results from the CINRGI study are presented in Table 1.

ECMO was the primary endpoint of the study.

10 of28
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Table 1: Summary of Clinical Results from CINRGI Study

Placebo INOmax® P value

Death or ECMO 51/89 (57%) 30/97 (31%) <0.001

5“”“%> “W

[0040] Significantly fewer neonates in the ECMO group required ECMO, and

lNOmax® significantly improved oxygenation, as measured by PaO2, O1, and alveolar-arterial

gradient.

[0041] NINOS study. (See Inhaled Nitric Oxide in Full—Terrn and Nearly Full—Term

Infants with Hypoxic Respiratory Failure; NEJM, Vol. 336, No. 9, 597).

[0042] The Neonatal Inhaled Nitric Oxide Study (NINOS) group conducted a double-

blind, randomized, placebo—controlled, multicenter trial in 235 neonates with hypoxic

respiratory failure. The objective of the study was to determine whether iNO would reduce the

occurrence of death and/or initiation of ECMO in a prospectively defined cohort of term or

near-term neonates with hypoxic respiratory failure unresponsive to conventional therapy.

Hypoxic respiratory failure was caused by meconium aspiration syndrome (MAS; 49%),

pneumonia/sepsis (21%), idiopathic primary pulmonary hypertension of the newborn (PPHN;

17%), or respiratory distress syndrome (RDS; 11%). Infants 3 14 days of age (mean, 1.7 days)

with a mean PaOz of 46 mm Hg and a mean oxygenation index (OI) of 43 cm H20/mmHg were

initially randomized to receive 100% O; with (n=114) or Without (n=121) 20 ppm NO for up to

14 days. Response to study drug was defined as a change from baseline in PaO2 30 minutes after

starting treatment (full response = > 20 mmHg, partial = 10-20 mm Hg, no response = < 10 mm

Hg). Neonates with a less than full response were evaluated for a response to 80 ppm NO or

control gas. The primary results from the NINOS study are presented in Table 2.
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Table 2: Summary of Clinical Results from NINOS Study

(n=121) (n=114)2

J

* Extracorporeal Inernbrane oxygenation
T Death or need for ECMO was the study‘s primary end point

[0043] Adverse Events from CINRGI & NINOS. Controlled studies have included

325 patients on INOmax® doses of 5 to 80 ppm and 251 patients on placebo. Total mortality in

the pooled trials was 11% on placebo and 9% on lNOmax®, a result adequate to exclude

INOmax® mortality being more than 40% worse than placebo.

[0044] In both the NINOS and CINRGI studies, the duration of hospitalization was

similar in lNOmax® and placebo-treated groups.

[0045] From all controlled studies, at least 6 months of follow-up is available for

278 patients who received INOmax® and 212 patients who received placebo. Among these

patients, there was no evidence of an AE of treatment on the need for re-hospitalization, special

medical services, pulmonary disease, or neurological sequelae.

[0046] In the NINOS study, treatment groups were similar with respect to the incidence

and severity of intracranial hemorrhage, Grade IV hemorrhage, per ventricular leukomalacia,

cerebral infarction, seizures requiring anticonvulsant therapy, pulmonary hemorrhage, or

gastrointestinal hemorrhage.

[0047] The table below shows adverse reactions that occurred in at least 5% of patients

receiving INOmax® in the CINRGI study. None of the differences in these adverse reactions

were statistically significant when iNO patients were compared to patients receiving placebo.
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Table 3: ADVERSE REACTIONS ON THE CINRGI TRIAL

[0048] Post—Marketing Experience. The following AEs have been reported as part of

the post-marketing surveillance. These events have not been reported above. Given the nature of

spontaneously reported post-marketing surveillance data, it is impossible to determine the actual

incidence of the events or definitively establish their causal relationship to the drug. The listing

is alphabetical: dose errors associated with the delivery system; headaches associated with

environmental exposure of INOmax® in hospital staff; hypotcnsion associated with acute

Withdrawal of the drug; hypoxemia associated with acute Withdrawal of the drug; pulmonary

edema in patients with CREST syndrome.

[0049] An analysis of AEs and SAEs from both the CINRGI and NINOS studies, in

addition to post-marketing surveillance, did not suggest that patients who have pre—existing

LVD could experience an increased risk ofAEs or SAEs. Nor was it predictable to physicians

skilled in the art that patients having pre—existing LVD (possibly identified as those patients

having a PCWP greater than 20 mmHg) should be evaluated in view of the benefit versus risk of

using iNO in patients with clinically significant LVD, and that these patients should be

evaluated on a case by case basis.

EXAMPLE 1: INOT22 STUDY

[0050] The INOT22 study, entitled “Comparison of supplemental oxygen and nitric

oxide for inhalation plus oxygen in the evaluation of the reactivity of the pulmonary vasculature

during acute pulmonary vasodilatory testing," was conducted both to assess the safety and

13 of28
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effectiveness of INOmax® as a diagnostic agent in patients undergoing assessment of

pulmonary hypertension (primary endpoint), and to confirm the hypothesis that iNO is selective

for the pulmonary Vasculature (secondary endpoint).

[0051] During, and upon final analysis of the INOT22 study results, applicants

discovered that rapidly decreasing the pulmonary vascular resistance, via the administration of

iNO to a patient in need of such treatment, may be detrimental to patients with concomitant,

pre-existing LVD. Therefore, a precaution for patients with LVD was proposed to be included

in amended prescribing information for IN Omax®. Physicians were further informed to

consider reducing left ventricular afterload to minimize the occurrence ofpulmonary edema in

patients with pre—existing LVD.

[0052] In particular, the INOT22 protocol studied consecutive children undergoing

cardiac catheterization that were prospectively enrolled at 16 centers in the US and Europe.

Inclusion criteria: 4 Weeks to l8 years of age, pulmonary hypertension diagnosis, i.e. either

idiopathic pulmonary hypertension (IPAH) or related to congenital heart disease (CHD)

(repaired or unrcpaired) or cardiomyopathy, with pulmonary vascular resistance index (PVRI) >

3 u-m2. Later amendments, as discussed herein, added an additional inclusionary criterion of a

PCWP less than 20 gm Hg. Patients were studied under general anaesthesia, or with conscious

sedation, according to the practice of the investigator. Exclusion criteria: focal infiltrates on

chest X-ray, history of intrinsic lung disease, and/or currently taking PDE-5 inhibitors,

prostacyclin analogues or sodium nitroprusside. The study involved supplemental O2 and NO

for inhalation plus 02 in the evaluation of the reactivity of the pulmonary Vasculature during

acute pulmonary vasodilator testing. Consecutive children undergoing cardiac catheterization

were prospectively enrolled at 16 centers in the US and Europe. As hypotension is expected in

these neonatal populations, the comparison between iNO and placebo groups is difficult to

assess. A specific secondary endpoint was evaluated in study INOT22 to provide a more

definitive evaluation.

[0053] The primary objective was to compare the response frequency with iNO and 02

vs. 0; alone; in addition, all subjects were studied with iNO alone. Patients were studied during

five periods: Baseline 1, Treatment Period 1, Treatment Period 2, Baseline 2 and Treatment

Period 3. All patients received all three treatments; treatment sequence was randomized by
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center in blocks of 4 ; in Period 1, patients received either NO alone or 02 alone, and the

alternate treatment in Period 3. All patients received the iNO and O2 combination treatment in

Period 2. Once the sequence was assigned, treatment was unblinded. Each treatment was given

for 10 minutes prior to obtaining hemodynamic measurements, and the Baseline Period 2 was at

least 10 minutes.

[0054] Results for the intent—to—treat (ITT) population, defined as all patients who were

randomized to receive drug, indicated that treatment with NO plus 02 and O2 alonc significantly

increased systemic Vascular resistance index (SVRI) (Table 4’). The change from baseline for

NO plus 02 was 1.4 Woods Units per meterz (WU~m2) (p = 0.007) and that for O; was

1.3 WU-m2 (p = 0.004). While the change from baseline in SVRI with NO alone was -

0.2 WU-m2 (p = 0.899) which demonstrates a lack of systemic effect.
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Table 4: SVRI Change From Baseline by Treatment (Intent-to-Treat)

Treatment

SVRI (VVU-ml) N0 Plus 0, 02 N0

(n=l09) (n=106) (n=106)

Baseline (room air)

Standard Deviation 8.86 9.22 8.44

(SD)

Vledian 15.9 16.1 16.2

-7.6, 55.6 1.9, 44.8Vlinimum, maximum -7.6, 55.6

Post-treatment

Vlean 18.7

SD 9.04

Vledian 17.1

18.9 17.8

8.78 9.40

17.1 15.4

Vlinimum, maximum 3.0, 47.4 3.9, 43.6 3.3, 50.7

Change From Baseline

>—A U.)Vlean -0.2

SD 4.65

Vledian 0.2
—t—A [\-J-I3

>—I 3

Vlinimum, maximum -20.5, 19.1 -12.5, 12.7

p-valuea 0.007 0.899

Pairwise comparisons

NO plus 02 Versus 02, p=0.952

NO plus 02 versus NO, p=0.0l4

02 versus NO, p=0.017

a p-value from a Wilcoxon Signed Rank Test. Only patients with data to determine response at both treatments are
included in this analysis.

Source: lNOT22 CSR Table 6.4.1 and Appendix 16.2.6 (ATTACHMENT 1)

[0055] The ideal pulmonary vasodilator should reduce PVRI and/or PAPm while having

no appreciable effect on systemic blood pressure or SVRI. In this case, the ratio of PVRI to

SVRI would decrease, given some measure of the selectivity of the agent for the pulmonary

vascular bed. The change in the ratio of PVRI to SVRI by treatment is shown in Table 5.
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Table 5: Change in Ratio of PVRI to SVRI by Treatment (Intent-to-Treat)

Treatment

Ratio PVRI/SVRI NO Plus 02 02

(n=l08) (n=105)

Baseline

Mean

SD

Median

Minimum, Maximum

Post Treatment

Mean

SD

Median

Minimum,

Maximum

Change from Baseline

5.0.0.0.0;_-l>-PU1U1
Mean

SD

Median

Minimum, -4.4, 2.0

5:.0.0.0 K)L»)-lkLII
Maximum

P Value‘ < 0.001

1Wi1coxon Signed Rank Test
Source: lNOT22 CSR Table 6.5.1 (ATTACHMENT 2)

[0056] All three treatments have a preferential effect on the pulmonary Vascular bed,

suggesting that all three are selective pulmonary Vasodilators. The greatest reduction in the ratio

was during treatment with NO plus 02, possibly due to the decrease in SVRI effects seen with

O2 and NO plus 02. These results are displayed as percent change in the ratio (See Table 6).
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Table 6: Percent Change in Ratio of PVRI to SVRI by Treatment (Intent-to-Treat)

Treatment

Ratio PVRI/SVRI NO Plus 02 02

(n=l08) (n=105)

Baseline

Mean

SD

Median

Minimum, Maximum

Post Treatment

Mean

SD

Median

Minimum,

Maximum

Percent Change from
Baseline

.0.0.0 L»AU:
Mean -19.3 -6.2

SD 36.1] 34.59 64.04

Median -34.0 -21.3 -13.8

Minimum, —122.2, 140.1 —122.7, 93.3 —256.1, 294.1

LL) us in

Maximum

P Value1 < 0.001 < 0.001 0.006

1 Wilcoxon Signed Rank Test
Source: 1NOT22 CSR Table 6.5.2 (ATTACHMENT 3)

0.0.0.0 -P-PU1U1

[0057] NO plus 02 appeared to provide the greatest reduction in the ratio, suggesting

that NO plus 02 was more selective for the pulmonary vasculature than either agent alone.

[0058] Overview of Cardiovascular Safety. In the INOT22 diagnostic study, all

treatments (N0 plus 02, O2, and NO) were well-tolerated. Seven patients of 134 treated

experienced an AE during the study. These included cardiac arrest, bradycardia, low cardiac

output (CO) syndrome, elevated ST segment (the portion of an electrocardiogram between the

end of the QRS complex and the beginning of the T wave) on the electrocardiography (ECG)
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decreased 02 saturation, hypotension, mouth hemorrhage and pulmonary hypertension

The numbers of patients and events were too small to determine whether risk for AEs differed

by treatment, diagnosis, age, gender or race. Eight patients are shown in Table 5 due to the time

period in which events are reported. AEs were reported for 12 hours or until hospital discharge

(which limits the period in which such events can be reported). There is technically no time

limit in which SAEs are to be reported. So, there were 7 AEs during the study and at least one

SAE after the study.

[0059] A total of 4 patients had AEs assessed as being related to study drug. These

events included bradycardia, low CO syndrome, ST segment elevation on the ECG, low 02

saturation, PH and hypotension. All but 2 AEs were mild or moderate in intensity and were

resolved. Study treatments had slight and non-clinically significant effects on vital signs

including heart rate, systolic arterial pressure and diastolic arterial pressure. When an

investigator records an AE, they are required to say if (in their opinion) the event is related to

the treatment or not. In this case, 4 of 7 were considered by the investigator to be related to

treatment.

[0060] The upper limit ofnormal PCWP in children is 10-12 mm Hg and 15 mm Hg in

adults. In INOT22, a baseline PCWP value was not included as exclusion criteria. However,

after the surprising and unexpected identification of SAEs in the early tested patients, it was

determined that patients with pre-existing LVD had an increased risk of experiencing an AE or

SAE upon administration (e.g., worsening of left ventricular function due to the increased flow

of blood through the lungs). Accordingly, the protocol for INOT22 was thereafter amended to

exclude patients with a baseline PCWP greater than 20 mm Hg after one patient experienced

acute circulatory collapse and died during the study. The value "20 mm Hg" was selected to

avoid enrollment of a pediatric population with LVD such that they would be most likely at-risk

for these SAEs.

[0061] SAEs were collected from the start of study treatment until hospital discharge or

12 hours, whichever occurred sooner. Three SAEs were reported during the study period, and a

total of 7 SAEs were reported. Three of these were fatal SAEs and 4 were nonfatal (one of

which led to study discontinuation). In addition, one non-serious AE also lead to
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discontinuation. A list of subjects who died, discontinued or experienced an SAE is provided in

Table 7 below.

Table 7: Subjects that died, discontinued or experienced SAEs

Patient AE Serious? Fatal? Discontinued

number treatment?

01020 Desaturation (h o oxia) No '
02002 Pulmona edema Yes

04001 Yes

04003 Hypotension and ECG changes Yes
04008 H otension and h oxemia Yes

05002 Hypoxia and bradycardia (also Yes
ulmona edema

07003
YcsHypoxia

[0062] Two of the 3 fatal SAEs were deemed related to therapy. All 4 non-fatal SAEs

were also considered related to therapy. The numbers ofpatients and events were too small to

determine whether risk for SAEs differed by treatment, diagnosis, age, gender or race. At least

two patients developed signs of pulmonary edema (subjects 05002 and 02002). This is of

interest because pulmonary edema has previously been reported with the use of iNO in patients

with LVD, and may be related to decreasing PVRI and overfilling of the left atrium. (Hayward

CS et al., 1996, Inhaled Nitric Oxide in Cardiac Failure: Vascular Versus Ventricular Effects, J

Cara'z'0vc1scular Pharmacology 27:80-85; Bocchi EA et al., 1994, Inhaled Nitric Oxide Leading

to Pulmonary Edema in Stable Severe Heart Failure, Am J Cardiology 74:70-72; and, Semigran

MJ et al., 1994, Hemodynamic Effects of Inhaled Nitric Oxide in Heart Failure, JAm Coll

Cardiology 24:982-988).

[0063] Although the SAE rate is within range for this population, it appears that patients

with the most elevated PCWP at baseline had a disproportionately high number of these events.

(Bocchi EA et al., 1994; Semigran MJ et al., 1994).

[0064] In the INOT22 study, 10 of the total 134 patients had a baseline PCWP Z 18 mm

Hg (7.5%), ofwhich 3 subjects (04001, 02002 and 04003) had a SAE or were prematurely

discontinued from the study (30%), compared to 6.5% for the entire cohort.
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[0065] Although there were Very few significant AEs in the INOT22 study, these events

are consistent with the expected physiologic changes in patients with severe LVD. The events

also corroborate prior observations that iNO is rapidly acting, selective for the pulmonary

vasculature, and well—tolerated in most patients. The actual incidence of acute LVD during

acute ventricular failure (AVT) is unknown. However, it is reasonable to expect that a

significant number of patients are at-risk for an increased incidence of SAES upon iNO

treatment based upon the nature of the underlying nature of the illness, i.e., pulmonary

hypertension and cardiovascular disease more generally. Thus, it would be advantageous to

have physicians identify these patients prior to beginning iNO treatment, so that the physicians

are alerted to this possible outcome.

[0066] Benefits and Risks Conclusions. The INOT22 study was designed to

demonstrate the physiologic effects of iNO in a well defined cohort of children (i.e., intended

patient population) with pulmonary hypertension using a high concentration, 80 ppm, of iNO,

i.e., one that would be expected to have the maximal pharrnacodynamic effect. INOT22 was the

largest and most rigorous pharrnacodynamic study of iNO conducted to date, and it confirms a

number of prior observations, such as iNO’s being rapidly acting, selective for the pulmonary

vasculature, and well—tolerated in most patients.

[0067] It is also acknowledged that rapidly decreasing the PVR may be undesirable and

even dangerous in patients with concomitant LVD. In the INOT22 study, the overall numbers

of SAES and fatal SAEs are within the expected range for patients with this degree of

cardiopulmonary disease. The overall rate is 7/124 (5.6%), which is closely comparable to the

rate of 6% recently reported in a very similar cohort ofpatients. (Taylor C] et al., 2007, Risk of

cardiac catheterization under anaesthesia in children with pulmonary hypertension, Br JAnaesth

98(5):657-61). Thus, the overall rate of SAES would seem to be more closely related to the

underlying severity of illness of the patients rather than to the treatments given during this

study.

[0068] The INOT22 study results demonstrate that patients who had pre-existing LVD

may experience an increased rate of SAES (e.g., pulmonary edema). During the course of the

study, the protocol was amended to exclude patients with a PCWP > 20 mmHg. The

benefit/risk ofusing iNO in patients with clinically significant LVD should be evaluated on a
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Case by case basis. A reduction in left Ventricular afterload may perhaps be applied to minimize

the occurrence of pulmonary edema.



025

Attorney Docket No. 26047-0003007/3000-US-0O08CON5

We claim:

1. A method of reducing the risk of occurrence of pulmonary edema

associated with a medical treatment comprising inhalation of 20 ppm nitric oxide gas, said

method comprising:

(a) performing echocardiography to identify a term or near-term neonate patient in

need of 20 ppm inhaled nitric oxide treatment for hypoxic respiratory failure, wherein the patient

is not dependent on right-to-left shunting of blood;

(b) determining that the patient identified in (a) has left ventricular dysfunction

consistent with a pulmonary capillary wedge pressure greater than or equal to 20 mm Hg, so is at

particular risk of pulmonary edema upon treatment with inhaled nitric oxide; and

(C) excluding the patient from inhaled nitric oxide treatment, based on the

determination that the patient has left ventricular dysfunction and so is at particular risk of

pulmonary edema upon treatment with inhaled nitric oxide.

2. The method of claim l, wherein the determination in (b) comprises performing

echocardiography.

3. The method of claim 1, wherein the patient’s left ventricular dysfunction is

attributable to congenital heart disease.

4. The method of claim l, wherein the patient is determined to be at particular risk

not only ofpulmonary edema, but also of other serious adverse events, upon treatment with

inhaled nitric oxide, and the patient is excluded from inhaled nitric oxide treatment based on the

determination that the patient has left ventricular dysfunction and so is at particular risk not only

of pulmonary edema, but also of other serious adverse events, upon treatment with inhaled nitric

oxide.

5. The method of claim 4, wherein the patient’s left ventricular dysfunction is

attributable to congenital heart disease.
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6. A method of treatment comprising:

(a) performing echocardiography to identify a plurality of term or near—terrn neonate

patients who are in need of 20 ppm inhaled nitric oxide treatment for hypoxic respiratory failure,

wherein the patients are not dependent on right—to—left shunting of blood;

(b) determining that a first patient of the plurality has left ventricular dysfunction

consistent with a pulmonary capillary wedge pressure greater than or equal to 20 mm Hg, so is at

particular risk of pulmonary edema upon treatment with inhaled nitric oxide;

(c) determining that a second patient of the plurality does not have left ventricular

dysfunction;

(d) administering the 20 ppm inhaled nitric oxide treatment to the second patient; and

(e) excluding the first patient from treatment with inhaled nitric oxide, based on the

determination that the first patient has left ventricular dysfunction, so is at particular risk of

pulmonary edema upon treatment with inhaled nitric oxide.

The method of claim 6, wherein the second patient has congenital heart disease.

8. The method of claim 6, wherein the left ventricular dysfunction of the first patient

is attributable to congenital heart disease.

9. The method of claim 6, wherein the first patient is determined to be at particular

risk not only of pulmonary edema, but also of other serious adverse events, upon treatment with

inhaled nitric oxide, and the first patient is excluded from inhaled nitric oxide treatment based on

the determination that the first patient has left ventricular dysfunction and so is at particular risk

not only ofpulmonary edema, but also other serious adverse events, upon treatment with inhaled

nitric oxide.

10. The method of claim 9, wherein the left ventricular dysfunction of the first patient

is attributable to congenital heart disease.

ll. The method of claim 6, wherein determining that the first patient of the plurality

has prc-existing left ventricular dysfunction and the second patient of the plurality does not have
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pre-existing left ventricular dysfunction comprises performing echocardiography on the first and

second patients.

12. A method of reducing the risk of occurrence of pulmonary edema associated with

a medical treatment comprising inhalation of 20 ppm nitric oxide gas, said method comprising:

(a) performing echocardiography to identify a term or near—term neonate patient in

need of 20 ppm inhaled nitric oxide treatment for hypoxic respiratory failure, wherein the patient

is not dependent on right-to-left shunting of blood;

(b) determining that the patient identified in (a) has left Ventricular dysfunction

consistent with a pulmonary capillary wedge pressure greater than or equal to 20 mm Hg, so is at

particular risk of pulmonary edema upon treatment with inhaled nitric oxide; and

(C) excluding the patient from inhaled nitric oxide treatment, or, despite the patient’s

ongoing need for treatment for hypoxic respiratory failure, discontinuing the treatment after it

has begun, the exclusion or discontinuation being based on the determination that the patient has

left Ventricular dysfunction and so is at particular risk ofpulmonary edema upon treatment with

inhaled nitric oxide.

13. The method of claim 12, wherein the determination in (b) comprises performing

echocardiography.

14. The method of claim 12, wherein the left Ventricular dysfunction is attributable to

congenital heart disease.

15. The method of claim 12, wherein the patient is determined to be at particular risk

not only ofpulmonary edema, but also of other serious adverse events, upon treatment with

inhaled nitric oxide, and the patient is excluded from inhaled nitric oxide treatment, or, despite

the patient’s ongoing need for treatment for hypoxic respiratory failure, the patient’s treatment

with inhaled nitric oxide is discontinued after it was begun, the exclusion or discontinuation

being based on the determination that the patient has left Ventricular dysfunction and so is at

particular risk not only of pulmonary edema, but also other serious adverse events, upon

treatment with inhaled nitric oxide.



028

Attorney Docket No. 26047-0003007/3000-US-0O08CON5

16. The method of claim 15, wherein the left Ventricular dysfunction of the patient is

attributable to congenital heart disease.

17. The method of claim 13, wherein the left Ventricular dysfunction of the patient is

attributable to congenital heart disease.

18. The method of claim 13, wherein the patient is determined to be at particular risk

not only ofpulmonary edema, but also of other serious adverse events, upon treatment with

inhaled nitric oxide, and the patient is excluded from inhaled nitric oxide treatment, or, despite

the patient’s ongoing need for treatment for hypoxic respiratory failure, the patient’s treatment

with inhaled nitric oxide is discontinued after it was begun, the exclusion or discontinuation

being based on the determination that the patient has pre—existing left Ventricular dysfunction and

so is at particular risk not only of pulmonary edema, but also other serious adverse events, upon

treatment with inhaled nitric oxide.

19. The method of claim 18, wherein the left Ventricular dysfunction of the patient is

attributable to congenital heart disease.

20. A method of treatment comprising:

(a) performing echocardiography to identify a plurality of term or near-term neonate

patients who are in need of 20 ppm inhaled nitric oxide treatment for hypoxic respiratory failure,

wherein the patients are not dependent on right-to-left shunting of blood;

(b) determining that a first patient of the plurality has left Ventricular dysfunction

consistent with a pulmonary capillary wedge pressure greater than or equal to 20 mm Hg, so is at

particular risk of pulmonary edema upon treatment with inhaled nitric oxide;

(C) determining that a second patient of the plurality does not have left Ventricular

dysfunction;

(d) administering the 20 ppm inhaled nitric oxide treatment to the second patient; and

(e) excluding the first patient from treatment with inhaled nitric oxide, or, despite the

first patient’s ongoing need for treatment for hypoxic respiratory failure, discontinuing the first

patient’s treatment with inhaled nitric oxide after it was begun, the exclusion or discontinuation
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being based on the determination that the first patient has left ventricular dysfunction, so is at

particular risk of pulmonary edema upon treatment with inhaled nitric oxide.

21. The method of claim 20, wherein the second patient has congenital heart disease.

22. The method of claim 20, wherein the left ventricular dysfunction of the first

patient is attributable to congenital heart disease.

23. The method of claim 20, wherein the first patient is determined to be at particular

risk not only of pulmonary edema, but also of other serious adverse events, upon treatment with

inhaled nitric oxide, and the first patient is excluded from inhaled nitric oxide treatment, or,

despite the f1rstpatient’s ongoing need for treatment for hypoxic respiratory failure, the first

patient’s treatment with inhaled nitric oxide is discontinued after it was begun, the exclusion or

discontinuation being based on the determination that the first patient has left ventricular

dysfunction and so is at particular risk not only of pulmonary edema, but also other serious

adverse events, upon treatment with inhaled nitric oxide.

24. The method of claim 23, wherein the left ventricular dysfunction of the first

patient is attributable to congenital heart disease.

25. The method of claim 20, wherein determining that the first patient of the plurality

has pre-existing left ventricular dysfunction and the second patient of the plurality does not have

pre-existing left ventricular dysfunction comprises performing echocardiography on the first and

second patients.
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ABSTRACT

Disclosed are methods of reducing the risk of occurrence ofpulmonary edema associated

With a medical treatment comprising inhalation of nitric oxide gas.

2291 8202.doc
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3; to support a petition or an application. it hits type of personal information is included in documents submitted to the USPTO,
etitionerslappiiwnts should consider rodacting such personal information from the documents before submitting them to the
St-‘T0. Petitionerfapplioant is advised that the rooord of a patent application is available to tho public after publication of the
pplicamn (unless a non-publication request in compliance with 37 CFR 1.21 3(a) is made in the application) or issuance of a

patent. Furthermore, the record from an abandoned appliwtlon may also be available to the public if the application is
referenced in a published application or an issued patent (see 3'! CFR 1.14). Checks and credit nerd authorization forms
PTO-2038 submitted for payment purposes are not retained in the application tile and therefore are not publicly available.

LEGAL NAME OF lNVENTOR

inventor; Elf Ricamyo.

Signature:

Note: An application data sheet (PTOISBI14 or wuivalont), including namln the entire inventive entity, must accompany this form.
g Use on additional PTOIAWO1 form for each additional inventor.

‘This oollection oi‘ lntmmatlon is requ‘“‘forms““““““ “ t "““
by the USPTO to pro) an applbatlon. Confidentiality is governed try 35 U.S.C.122 and 87 CFR 1.13 and 1.14. Thlsoolieotion is estimated totakei rrllnuloto
cornpletel including gathering, preparing. and submitting tho oornpleted application form in the USPTO. Time will vary depending upon the individual case. Any
wrnmeitts on the amount oitlrne you require to oomplete this torm andlor suggestions for reducing this burden, should he sent to the Chief lnforrnatlon Gfrloer. U.S.
Patent and Tradaniarkfltfiw. 12.3. Department of Commerce, R0. Box 1450, Alexandria. VA 22313-1450. DO NOT SEND FEES OR COMPLEFED FORMS TD
THEE ADDRESS. SEND TO: commissioner for Patents, P.O. Box 1450, Alexandria. VA 22313-1450. .

ifyou need assistance in completing the ram, csli 1-800-PTO—9199 and select qntian 2229183581106
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Electronic Patent Application Fee Transmittal

Application Number:

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filed as Large Entity

Trackl Prioritized Examination - Nonprovisional Application under 35 USC 111(a) Filing Fees

Basic Filing:

Utility application filing 1011 1 390
Utility Search Fee

Utility Examination Fee

Request for Prioritized Examination

1 250 250Independent claims in excess of?)
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Sub-Total in

Description Fee Code Quantity Usms)

Miscellaneous-Filing:

Publ. Fee- early, voluntary, or normal 1504 ‘I 300
130 130Processing Fee, except for Provis. apps 1808 1

Petition:

Patent-AppeaIs-and-Interference:

Post-AIIowance-and-Post-Issuance:

Extension-of-Time:

Total in USD ($) 7050
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Electronic Acknowledgement Receipt

EFS ID: 13983256

Application Number: 13651660

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filer Authorized By: Janis K. Fraser

Attorney Docket Number: 26047—0003007

Receipt Date: 15—OCT—201 2

Application Type: Utility under 35 USC111(a)

Payment information:

Submitted with Payment

Payment Type Deposit Account

Payment was successfully received in RAM $7050

Deposit Account 061050

Au*h°rizedUser  

Document . . . File Size(Bytes)/
Number Document Desmptlon Flle Name Message Digest Part /.zip (ifapp|.)
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1395726

Application Data Sheet ADS26047_O0O3007.pdf 227UUd I fae4e3bZ l bl 20b5f70f882b73874 .
7073

Warnings:

Info rmation:

138070

3d73011c86cd6£‘9340ca‘)1fI1ac4519dd92
(I1 74

TrackOne Request request26047_O0O3007.pclf

Warnings:

Information:

Transmittal of New Application PAP|tr26047_00O3007.pdf I9da8fl)a88dfb756U90da9d3b6b5fffr2a8U
e3d8

Warnings:

Information:

_ _ 222813
applIcatIon_26047_0003007.

77S(9aa3b0le36a165ee880‘l0d129/l 3fbfa3
2ff6

Multipart Description/PDF files in .zip description

Specification

Warnings:

Information:

112728
powerstatement260470003007

. 78\5Dc96ae3cl51ac2af97b30832625147699953-’!
Power of Attorney

Warnings:

Information:

Oath or Declaration filed ba|dassarreedec.pdf

Warnings:

Info rmation:

72791

97c78668caab55-’I1(69bdbdcabf1d53bab
57:45

Oath or Declaration filed rosskampdecpdf

Warnings:

Information:
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Fee Worksheet (SBO6) fee—info.pdf U54Zde I4bU2dfbb74e37f2b I e3 lUa04bal2
3a2ec

Warnings:

Info rmation:

Total Files Size (in bytes) 2154176

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO ofthe indicated documents,

characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.S.C. 111

lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this

Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

lfa timely submission to enter the national stage ofan international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/E0/903 indicating acceptance of the application as a

national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

lfa new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number

and ofthe International Filing Date (Form PCT/R0/105) will be issued in due course, subject to prescriptions concerning

national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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PTO/AIAI14 (08-12)
Approved for use through 01f31I2014. OMB 0651-0032

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

Attorney Docket Number 26047-000300?
Application Data Sheet 37 CFR 1.76 _ _

Application Number

Title of Invention Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric oxide gas

The application data sheet is part of the provisional or nonprovisional application for which it is being submitted. The following form contains the
bibliographic data arranged in a format specified by the United States Patent and Trademark Office as outlined in 37 CFR 1.76.
This document may be completed electronically and submitted to the Office in electronic format using the Electronic Filing System (EFS) or the
document may be printed and included in a paper filed application.

Secrecy Order 37 CFR 5.2

Portions or all of the application associated with this Application Data Sheet may fall under a Secrecy Order pursuant to

El 37 CFR 5.2 (Paper filers only. Applications that fall under Secrecy Order may not be filed electronically.)

Inventor Information:

Inventor 1
Legal Name

Prefix Given Name Middle Name Family Name

James S. Baldassarre

Residence Information (Select One) @ US Residency 0 Non US Residency 0 Active US Military Service

City Doylestown Statei'Province PA country of Residencei | US

Mailing Address of Inventor:

Address 1 145 Pebble Woods Drive

Address 2

City Doylestown StateIProvince

Postal Code US

Inventor 2

Legal Name

Given Name Middle Name Family Name

—
Residence Information (Select One) @ US Residency Q Non US Residency 0 Active US Military Service

City Chester | StatelProvince NJ Country Qf Residence | US

Mailing Address of Inventor:

Address 1 1 Byron Court

Address 2

5tate'Pr°vince
Postal Code

All Inventors Must Be Listed - Additional Inventor Information blocks may be

generated within this form by selecting the Add button.

Correspondence Information:

Enter either Customer Number or complete the Correspondence Information section below.

For further information see 37 CFR 1.33(a).

EFS Web 2.2.3
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PTO/AIAII4 (08-12)
Approved for use through 01i'31I2014. OMB 0651-0032

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

Attorney Docket Number 26047-0003007
Application Data Sheet 37 CFR 1.76 _ _

Application Number

Title of Invention Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric oxide gas

Customer Number

Email Address Add Email

Application Information:

Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric
oxide as

Attorney Docket Number 26047-0003007 Small Entity Status Claimed |:|

Application Type I Nonprovisional
Subject Matter

Suggested Class (if any)SubClass (if any)
Suggested Technology Center (if any)

Title of the Invention

Total Number of Drawing Sheets (if any) Suggested Figure for Publication (if any)

Publication Information:

|:| Request Early Publication (Fee required at time of Request 37 CFR 1.219)

Request N012 t0 Publish. I hereby request that the attached application not be published under

El 35 U.S.C. 122(b) and certify that the invention disclosed in the attached application has not and will not be the
subject of an application filed in another country, or under a multilateral international agreement, that requires

publication at eighteen months after filing.

|:| An Address is being provided for the correspondence Information of this application.

Representative Information:

Representative infomiation should be provided for all practitioners having a power of attorney in the application. Providing
this information in the Application Data Sheet does not constitute a power of attorney in the application (see 37 CFR 1.32).
Either enter Customer Number or complete the Representative Name section below. If both sections are completed the customer
Number will be used for the Representative lnfomiation during processing.

Please Select One: @ Customer Number 0 US Patent Practitioner 0 Limited Recognition (37 CFR 11.9)

Customer Number 94169

Domestic BenefitINational Stage Information:

This section allows for the applicant to either claim benefit under 35 U.S.C. 119(e), 120, 121, or 365(c) or indicate
National Stage entry from a PCT application. Providing this information in the application data sheet constitutes the

specific reference required by 35 U.S.C. 119(e) or 120, and 37 CFR 1.78.

Application Number Continuity Type Prior Application Number Filing Date (YYYY-MM-DD)

Continuation of 12821041 2010-06-22

EFS Web 2.2.3
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PTO/AIAI14 (08-12)
Approved for use through 01f31I2014. OMB 0651-0032

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

_ _ Attorney Docket Number 26047-0003007
Application Data Sheet 37 CFR 1.76

Application Number

Title of Invention Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric oxide gas

Prior Application Status Abandoned

Application Number Continuity Type Prior Application Number Filing Date (YYYY-MM-DD}

12821041 Continuation of 12494598 2009-06-30

Additional Domestic Benefit/National Stage Data may be generated within this form
by selecting the Add button.

Foreign Priority Information:

This section allows for the applicant to claim benefit of foreign priority and to identify any prior foreign application for which priority is
not claimed. Providing this information in the application data sheet constitutes the claim for priority as required by 35 U.S.C. 119(b)
and 37 CFR 1.55(a).

Application Number I Filing Date (YYYY-MM-DD) Priority Claimed

0 Yes O No

Additional Foreign Priority Data may be generated within this form by selecting the
Add button.

Authorization to Permit Access:

|:| Authorization to Permit Access to the Instant Application by the Participating Offices

If checked, the undersigned hereby grants the USPTO authority to provide the European Patent Office (EPO),
the Japan Patent Office (JPO), the Korean Intellectual Property Office (KIPO), the World Intellectual Property Office (WIPO),
and any other intellectual property offices in which a foreign application claiming priority to the instant patent application
is filed access to the instant patent application. See 37 CFR 1_14(c) and (h). This box should not be checked ifthe applicant
does not wish the EPO, JPO, KIPO, WIPO, or other intellectual property office in which a foreign application claiming priority
to the instant patent application is filed to have access to the instant patent application.

In accordance with 37 CFR 1.14(h)(3), access will be provided to a copy of the instant patent application with respect
to: 1) the instant patent app|ication—as—filed; 2) any foreign application to which the instant patent application
claims priority under 35 U.S.C. 119(a)-(d) if a copy of the foreign application that satisfies the certified copy requirement of
37 CFR 1.55 has been filed in the instant patent application; and 3) any U.S. application—as—filed from which benefit is
sought in the instant patent application.

In accordance with 37 CFR 1_14(c), access may be provided to information concerning the date of filing this Authorization.

Applicant Information:

Providing assignment information in this section does not substitute for compliance with any requirement of part 3 of Title 37 of CFR
to have an assignment recorded by the Office.

EFS Web 2.2.3
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PTO/AIAI14 (08-12)
Approved for use through 01f31I2014. OMB 0651-0032

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

_ _ Attorney Docket Number 26047-0003007
Application Data Sheet 37 CFR 1.76

Application Number

Title of Invention Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric oxide gas

Applicant 1

If the applicant is the inventor (or the remaining joint inventor or inventors under 37 CFR 1.45), this section should not be completed.
The information to be provided in this section is the name and address of the legal representative who is the applicant under 37 CFR
1.43; or the name and address of the assignee, person to whom the inventor is under an obligation to assign the invention, or person
who otherwise shows sufficient proprietary interest in the matter who is the applicant under 37 CFR 1.46. If the applicant is an
applicant under 37 CFR 1.46 (assignee, person to whom the inventor is obligated to assign, or person who otherwise shows sufficient
proprietary interest) together with one or more joint inventors, then the joint inventor or inventors who are also the applicant should be
identified in this section.

@ Assignee 0 Legal Representative under 35 U.S.C. 117

0 Person to whom the inventor is obligated to assign. 0 Person who shows sufficient proprietary interest

If applicant is the legal representative, indicate the authority to file the patent application, the inventor is:

 :

Name of the Deceased or Legally incapacitated Inventor :| |
If the Assignee is an Organization check here.

O'9a”lzatl°” Name INO Therapeutics LLC

Mailing Address Information:

Address 1 Perryville Ill Corporate Park

Address 2 53 Frontage Road, 3rd Floor

Hampton StateIProvince

Postal Code 08827-9001

Phone Number Fax Number

Email Address

Additional Applicant Data may be generated within this form by selecting the Add button. Add

Signature:

NOTE: This form must be signed in accordance with 37 CFR 1.33. See 37 CFR 1.4 for signature requirements and
certifications

Signature /Janis K. Fraserl Date (YYYY-MM-DD) 2012-10-15

Additional Signature may be generated within this form by selecting the Add button. Add

EFS Web 2.2.3
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PTO/AIAI14 (08-12)
Approved for use through 0‘lf31I20‘l4. OMB 0651-0032

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

Attorney Docket Number 26047-0003007
Application Data Sheet 37 CFR 1.76

Application Number

Title of Invention Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric oxide gas

This collection of information is required by 37 CFR 1.76. The information is required to obtain or retain a benefit by the public which
is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.14. This
collection is estimated to take 23 minutes to complete, including gathering, preparing, and submitting the completed application data
sheet form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount oftime you require to
complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent and
Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR
COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450.

EFS Web 2.2.3
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the attached form related to
a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised that: (1) the general authority for the collection
of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited is voluntary; and (3) the principal purpose for which the information is
used by the U.S. Patent and Trademark Office is to process andlor examine your submission related to a patent application or patent. If you do not
furnish the requested information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may
result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act (5 U.S.C. 552)
and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the Department of Justice to determine
whether the Freedom of Information Act requires disclosure of these records.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a court, magistrate, or
administrative tribunal, including disclosures to opposing counsel in the course of settlement negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a request involving an
individual, to whom the record pertains, when the individual has requested assistance from the Member with respect to the subject matter of
the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for the information in
order to perform a contract. Recipients of information shall be required to comply with the requirements of the Privacy Act of 1974, as
amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records may be disclosed,
as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of National Security
review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or hislher designee,
during an inspection of records conducted by GSA as part of that agency's responsibility to recommend improvements in records
management practices and programs, under authority of 44 U.S.C. 2904 and 2906. Such disclosure shall be made in accordance with the
GSA regulations governing inspection of records for this purpose, and any other relevant (i.e., GSA or Commerce) directive. Such
disclosure shall not be used to make determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of the application pursuant
to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record may be disclosed, subject to the limitations of 37
CFR 1.14, as a routine use, to the public if the record was filed in an application which became abandoned or in which the proceedings were
terminated and which application is referenced by either a published application, an application open to public inspections or an issued
patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law enforcement agency, if the
USPTO becomes aware of a violation or potential violation of law or regulation.

EFS Web 2.2.3
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PTO/SB/424 (12-11)

CERTIFICATION AND REQUEST FOR PRIORITIZED EXAMINATION

UNDER 37 CFR 1.102(e) (Page 1 of 1)

First Named Nonprovisional Application Number (if
James S. Baldassarre known).

Title of Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of
lnventioni nitric oxide as

APPLICANT HEREBY CERTIFIES THE FOLLOWING AND REQUESTS PRIORITIZED EXAMINATION FOR
THE ABOVE-IDENTIFIED APPLICATION.

1. The processing fee set forth in 37 CFR 1.17(i), the prioritized examination fee set forth in 37

CFR 1.17(c), and if not already paid, the publication fee set forth in 37 CFR 1.18(d) have been

filed with the request. The basic filing fee, search fee, examination fee, and any required

excess claims and application size fees are filed with the request or have been already been

paid.

The application contains or is amended to contain no more than four independent claims and

no more than thirty total claims, and no multiple dependent claims.

The applicable box is checked below:

Ori inalA lication Track One -Prioritized Examination under 1.102 e 1

i. (a) The application is an original nonprovisional utility application filed under 35 U.S.C. 111(a).

This certification and request is being filed with the utility application via EFS-Web.
___OR___

(b) The application is an original nonprovisional plant application filed under 35 U.S.C. 111(a).

This certification and request is being filed with the plant application in paper.

ii. An executed oath or declaration under 37 CFR 1.63 is filed with the application.

Re uest for Continued Examination - Prioritized Examination under

A request for continued examination has been filed with, or prior to, this form,

If the application is a utility application, this certification and request is being filed via EFS-Web.

The application is an original nonprovisional utility application filed under 35 U.S.C. 111(a), or is

a national stage entry under 35 U.S.C. 371.

' . This certification and request is being filed prior to the mailing of a first Office action responsive

to the request for continued examination.

No prior request for continued examination has been granted prioritized examination status

under 37 CFR1.102(e)(2).

Signature /Janis K. Fraserl Date October 15, 2012

Name Janis K. Fraser, Ph.D., J.D. Practitioner
(Print/Typed) Registration Number 34,819

Note: Signatures of all the inventors or assignees of record of the entire interest or their representative(s) are required in accordance with
37 CFR 1.33 and 11.18. Please see 37 CFR 1.4(d) for the form of the signature. If necessary, submit multiple forms for more than one
signature, see below*.

E ‘Total of 1 forms are submitted.

22918990.d0c
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Attorney Docket No. 26047-0003007
PTOIAWBD (or-12)

Approved for use through I I . OMB 0651-0035
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE

Under the Paperwork Reduction Act ol 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number.

POWER OF ATTORNEY TO PROSECUTE APPLICATIONS BEFORE THE USPTO

I hereby revoke all previous powers of attorney given in the application identified in the attached statement under
37 CFR 3.73 c .

I hereby appoint:

E Practitioners associated with the Customer Number: 94169

OR

E] Practitioner(s) named below (if more than ten patent practitioners are to be named. then a customer number must be used):

Name Registration Name Registration ‘Number Number

as al1orney(s) or agent(s) to represent the undersigned betore the United States Patent and Trademark Office (UBPTO) in connection with
any and all patent applications assigned 9__[_1_1_l[ to the undersigned accordtng to the USPTO assignment records or assignment documents
attached to this form in accordance with 37 CFR 3.13 c .

Please change the correspondence address for the application identified in the attached statement under 37 CFR 3.73(c) to:

E The address associated with Customer Number: 94169
OR

Firrrt or
Individual Name

Assignea Name and Address:

INO Therapeutics LLC
Perryville lll, Corporate Park
53 Frontage Road, 3" Floor
Hampton, NJ 0B82T~90D1

A copy of this fomt, together with a statement under 37 CFR 3.73(c} (Form PTOlSBl96 or equivalent) is required to be
filed in each application in which this form is used. The statement under 37 CFR 3.T3(c) may be completed by one of
the practitioners appointed in this form, and must identify the application in which this Power of Attorney is to be filed.

_ . SIGNATURE of Amignee of Record
The ‘- iviual whose ignature and title is supplied below is authorized to act on behalf of the assignee

%K‘“\\ we R3 maze

Associa e General Counsel

sme 
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F'TOfA|A.’Q6 (08-129)
Approved for use through 011311201 3. OMB 0651--D031

U.S. Patent and Trademark Office; US. DEPARTMENT OF COMMERCE
Under the Papenvork Reduction Act of 1995. no persons are required to respond to a collection of information unless It displays a valid OMB control number.

STATEMENT UNDER 37 CFR 3.73(c[

Applicant/Patent Owner: INO Therapeutics LLC

Application No./Patent No.: Unknown Filedllssue Date: 001013!‘-‘T 15. 2012
Titied: METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY EDEMA ASSOCIATED WITH INHALATION OF
NITRIC OXIDE GAS

INO Therapeutics LLC , a corporation
(Name otAssignee) (Type of Assignee, e.g., corporation, partnership, university, govcmment agency. etc.)

states that, for the patent applicationlpatent identified above, it is (choose E of the option 1, 2, 3 or 4 below):

1. The assignee of the entire right, title. and interest.

2. El An assignee of less than the entire right, title and interest (check applicable box):
CI The extent (by percentage) of its ownership interest is . Additional Statement(s) by the owners holding the
balance of the interest must be submitted to account for 100% of the ownership interest.

I: There are unspecified percentages of ownership. The other parties, including inventors, who together own the entire
right, title and interest are:

Additional Statement(s) by the owner(s) holding the balance ofthe interest must be submitted to account for the entire
right, title, and interest.

3. El The assignee of an undivided interest in the entirety (a complete assignment from one of the joint inventors was made).
The other parties, including inventors, who together own the entire right, title, and interest are:

Additional Statement(s) by the owner(s) holding the balance of the interest must be submitted to account for the entire
right, title, and interest.

4. E] The recipient, via a court proceeding or the like (e.g.. bankruptcy. probate), of an undivided interest in the entirety (a
complete transfer of ownership interest was made). The certified document(s) showing the transfer is attached.

The interest identified in option 1, 2 or 3 above (not option 4) is evidenced by either (choose1 of the options A or B below):

A. E] An assignment from the inventor(s) of the patent applicationfpatent identified above. The assignment was recorded in
the United States Patent and Trademark Office at Reel , Frame , or for which a copy thereof is attached.

B. IE A chain of title from the inventor(s), of the patent application/patent identified above. to the current assignee as follows:

Inventors: James S. Baldassarre

1_ From; and Ralf Rosskamp To: lkaria Holdings, inc.
The document was recorded in the United States Patent and Trademark Offlce at

Reel 026606. Frame 0158, or for which a copy thereof is attached.

2. From: lkaria Holdings, inc. To: lkaria, Inc. _
The document was recorded in the United States Patent and Trademark Office at

Reel 028828 Frame 0719 or for which a cop thereof is attached.
[Page 1 of 2]

This collection of information is required by 37 CFR 3.73(b). The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO to
process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11 and 1.14. This collection is estimated to take 12 minutes to complete, including
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CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

|:| from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification
after making reasonable inquiry, no item of information contained in the information disclosure statement was known to

any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

Signature /Janis K. Fraserl Date (YYYY-MM-DD) 2012-10-23

Name/Print Janis K. Fraser Registration Number 34819

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form andlor suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria,
VA 22313-1450.
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1) the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record 5.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by either a published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Electronic Acknowledgement Receipt

EFS ID: 14052102

Application Number: 13651660

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filer Authorized By: Janis K. Fraser

Attorney Docket Number: 26047—0O03007

Receipt Date: 23—OCT—201 2

Application Type: Utility under 35 USC111(a)

Payment information:

Submitted with Payment no

File Listing:

Document . . File Size(Bytes)/ Multi Pages

 Message Digest Part /ozip
|DS_fourth_26047_0O03007.Transmittal Letter

pdf 144e93002bca329Dl080e0831cb9d45a3a0
f51ef

Information:
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616233
Information Disclosure Statement (IDS) SBO8Numberfour26047000300

Form (SB08) 7.pdf 790235382b488eca94796354c353efDabf88
4af6

Warnings:

Info rmation:

A U.S. Patent Number Citation ora U.S. Publication Number Citation is required in the Information Disclosure Statement (IDS) form for
autoloading of data into USPTO systems. You may remove the form to add the required data in order to correct the Informational Message if
you are citing U.S. References. Ifyou chose not to include U.S. References, the image ofthe form will be processed and be made available
within the Image File Wrapper (IFW) system. However, no data will be extracted from this form. Any additional data such as Foreign Patent
Documents or Non Patent Literature will be manually reviewed and keyed into USPTO systems.

Total Files Size (in bytes) 679808

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO ofthe indicated documents,
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.S.C. 111

lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this

Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

lfa timely submission to enter the national stage of an international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/E0/903 indicating acceptance of the application as a

national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

lfa new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number

and ofthe International Filing Date (Form PCT/R0/105) will be issued in due course, subject to prescriptions concerning

national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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Attorney Docket No.: 26047-0003007 / 3000-US-0008CON5

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : James S. Baldassarre et al. Art Unit : Unknown

Serial No. : 13/651,660 Examiner : Unknown

Filed : October 15, 2012
Title : METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED WITH INHALATION OF NITRIC OXIDE GAS

MAIL STOP AMENDMENT

Commissioner for Patents

P.O. Box 1450

Alexandria, VA 22313-1450

FOURTH INFORMATION DISCLOSURE STATEMENT

Please consider the references listed on the enclosed SB—08 form. Under 35 USC §120,

this application relies on the earlier filing date of application serial number 12/821,041, filed on

June 22, 2010. Copies of the listed references are on record in application serial no. 12/821,041,

so are not provided with this filing.

This statement is being filed within three months of the filing date of the application.

Apply any necessary charges or credits to Deposit Account 06-1050, referencing the above

attorney docket number.

Respectfully submitted,

Date: October 23 2012 /Janis K. Fraser/

Janis K. Fraser, Ph.D., J.D.

Reg. No. 34,819
Customer Number 94169

Fish & Richardson P.C.

Telephone: (617) 542-5070

Facsimile: (877) 769-7945

22921029.doc

CERTIFICATE OF (A) MAILING BY FIRST CLASS l\/IAIL OR (B) TRANSMISSION
I hereby certify under 37 CFR §l.8(a) that this correspondence is either (A) addressed as set out in
37 CFR §1.1(a) and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § 1.6(d) or via
the Office electronic filing system in accordance with 37 CFR § 1.6(a)(4), on the date indicated
below.
October 23, 2012
Date of Deposit or Transmission
/Nancy Bechet/'
Signature
Nancy Bechet
Typed or Printed Name of Person Signing Certificate
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PTOlSBl0Ba (01-10)Doc code: IDS. . . . . A df th h 07/31/2012. OMB 0651-0031

Doc description: Information Disclosure Statement (IDS) Filed U_S_ Patent and Tragzrgzfk o°fE::eU_:l|3iiEPARTMENT OF COMMERCE
Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it contains a valid OMB control number.

Application Number 13651660

Filing Date 2012-10-15

First Named Inventor Baldassarre

Art Unit

INFORMATION DISCLOSURE

STATEMENT BY APPLICANT

(Not for submission under 37 CFR 1.99)
Examiner Name

Attorney Docket Number 26047-000300?

U .S.PATENTS Re-m°Ve

Pages,Co|umns,Lines where

Relevant Passages or Relevant
Figures Appear

Name of Patentee or Applicant
Issue Date of cited Document

If you wish to add additional U.S. Patent citation information please click the Add button.

U.S.PATENT APPLICATION PUBLICATIONS

Pages,Co|umns,Lines where
Relevant Passages or Relevant
Figures Appear

Publication Kind Publication Name of Patentee or Applicant
Code1 Date of cited Document

If you wish to add additional U.S. Published Application citation information please click the Add button. Add

FOREIGN PATENT DOCUMENTS R9m°V9

Pages,Co|umns,Lines
where Relevant

Passages or Relevant
Figures Appear

Name of Patentee or

Applicant of cited
Document

Foreign Document Kind Publication
Number3 Code4 Date

If you wish to add additional Foreign Patent Document citation information please click the Add button Add

NON-PATENT LITERATURE DOCUMENTS R9m°V9

Include name of the author (in CAPITAL LETTERS), title of the article (when appropriate), title of the item

(book, magazine, journal, serial, symposium, catalog, etc), date, pages(s), volume-issue number(s),
publisher, city and/or country where published.

Examiner Cite
Initials‘ No
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Application Number 13651660

Filing Date 2012-10-15
INFORMATION DISCLOSURE

STATEMENT BY APPLICANT

(Not for submission under 37 CFR 1.99)

First Named Inventor Baldassarre

Art Unit

Examiner Name

Attorney Docket Number 26047-0003007

Ameduri et al., Heart Failure in Children, MED-Continuing Medical Education, University of Minnesota. 2009 July 29,
(cited 2010 Nov 12); available from URL: ttp://www.cme.umn.edu/prod/groups/medl@publ@medl@cme/documents!
contentlmed_content_124593.pdf

Konduri, "Early inhaled nitric oxide therapy for term and near—term newborn infants with hypoxic respiratory failure:
neurodevelopmental follow-up," J. Pediatr_ Vol. 150(3), pages 235-240, 240.e.1 (2007)

Barrington et al., "lnhaled nitric oxide for respiratory failure in preterm infants (review)," The Cochrane Collaboration,
Wiley Publishers, 3 pages (2009)

Barst, Pediatr., "Vasodi|ator Testing with Nitric Oxide and/or Oxygen in Pediatric Pulmonary Hypertension,"
Cardiol., Vol. 31, pages 598-606 (2010)

Macrae, "Drug therapy in persistent pulmonary hypertension of the newborn," Semin. Neonatal, Vol. 2, pages 49-58
(1997)

Miller et al., "Guidelines for the safe administration of inhaled nitric oxide," Archives of Disease in Childhood, Vol. 10,
pages F47-F49 (1994)

If you wish to add additional non-patent literature document citation information please click the Add button Add

EXAMINER SIGNATURE

Examiner Signature Date Considered

“EXAMINER: Initial if reference considered, whether or not citation is in conformance with MPEP 609. Draw line through a

citation if not in conformance and not considered. Include copy of this form with next communication to applicant.

1 See Kind Codes of USPTO Patent Documents at www.USPTO.GOV or MPEP 901.04. 2 Enter office that issued the document, by the two-letter code (WIPO
Standard ST.3). 3 For Japanese patent documents, the indication of the year of the reign of the Emperor must precede the serial number of the patent document.
4 Kind of document by the appropriate symbols as indicated on the document under WIPO Standard ST.16 if possible. 5 Applicant is to place a check mark here i
English language translation is attached.
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Application Number 13651660

Filing Date 2012-10-15

First Named Inventor Baldassarre

Art Unit

Examiner Name

INFORMATION DISCLOSURE

STATEMENT BY APPLICANT

( Not for submission under 37 CFR 1.99)

Attorney Docket Number 26047-0003007

CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

|:| from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification
after making reasonable inquiry, no item of information contained in the information disclosure statement was known to

any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

Signature /Janis K. Fraserl Date (YYYY-MM-DD) 2012-10-24

Name/Print Janis K. Fraser Registration Number 34819

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form andlor suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria,
VA 22313-1450.
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1) the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record 5.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by either a published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Electronic Acknowledgement Receipt

EFS ID: 14061343

Application Number: 13651660

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filer Authorized By: Janis K. Fraser

Attorney Docket Number: 26047—0O03007

Receipt Date: 24—OCT—201 2

Application Type: Utility under 35 USC111(a)

Payment information:

Submitted with Payment no

File Listing:

Document . . File Size(Bytes)/ Multi Pages

 Message Digest Part /ozip
Transmittal Letter IDS_26047_0003007_fifth.pdf

Information:
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528478
Information Disclosure Statement (IDS) SBO8Numberfive260470003007

Form (SB08) .pdf 7U6acebf6fa2D326968fae5 I cc2e6U5277d9
C343

Warnings:

Info rmation:

A U.S. Patent Number Citation ora U.S. Publication Number Citation is required in the Information Disclosure Statement (IDS) form for
autoloading of data into USPTO systems. You may remove the form to add the required data in order to correct the Informational Message if
you are citing U.S. References. Ifyou chose not to include U.S. References, the image ofthe form will be processed and be made available
within the Image File Wrapper (IFW) system. However, no data will be extracted from this form. Any additional data such as Foreign Patent
Documents or Non Patent Literature will be manually reviewed and keyed into USPTO systems.

Total Files Size (in bytes) 592035

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO ofthe indicated documents,
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.S.C. 111

lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this

Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

lfa timely submission to enter the national stage of an international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/E0/903 indicating acceptance of the application as a

national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

lfa new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number

and ofthe International Filing Date (Form PCT/R0/105) will be issued in due course, subject to prescriptions concerning

national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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Attorney Docket No.: 26047-0003007 / 3000-US-0008CON5

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : James S. Baldassarre et al. Art Unit : Unknown

Serial No. : 13/651,660 Examiner : Unknown

Filed : October 15, 2012
Title : METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED WITH INHALATION OF NITRIC OXIDE GAS

MAIL STOP AMENDMENT

Commissioner for Patents

P.O. Box 1450

Alexandria, VA 22313-1450

FIFTH INFORMATION DISCLOSURE STATEMENT

Please consider the references listed on the enclosed SB—08 form. Under 35 USC §120,

this application relies on the earlier filing date of application serial number 12/821,041, filed on

June 22, 2010. Copies of the listed references are on record in application serial no. 12/821,041,

so are not provided with this filing.

This statement is being filed within three months of the filing date of the application.

Apply any necessary charges or credits to Deposit Account 06-1050, referencing the above

attorney docket number.

Respectfully submitted,

Date: October 24 2012 /Janis K. Fraser/

Janis K. Fraser, Ph.D., J.D.

Reg. No. 34,819
Customer Number 94169

Fish & Richardson P.C.

Telephone: (617) 542-5070

Facsimile: (877) 769-7945

22921023.doc

CERTIFICATE OF (A) MAILING BY FIRST CLASS l\/IAIL OR (B) TRANSMISSION
I hereby certify under 37 CFR §l.8(a) that this correspondence is either (A) addressed as set out in
37 CFR §1.1(a) and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § 1.6(d) or via
the Office electronic filing system in accordance with 37 CFR § 1.6(a)(4), on the date indicated
below.
October 24, 2012
Date of Deposit or Transmission
/Nancy Bechet/'
Signature
Nancy Bechet
Typed or Printed Name of Person Signing Certificate
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Application Number 13651660

Filing Date 2012-10-15

First Named Inventor Baldassarre
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FOREIGN PATENT DOCUMENTS R9m°V9
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where Relevant
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Applicant of cited
Document

Foreign Document Kind Publication
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NON-PATENT LITERATURE DOCUMENTS R9m°V9

Include name of the author (in CAPITAL LETTERS), title of the article (when appropriate), title of the item

(book, magazine, journal, serial, symposium, catalog, etc), date, pages(s), volume-issue number(s),
publisher, city and/or country where published.

Examiner Cite
Initials‘ No

EFS Web 2.1.17



101

INFORMATION DISCLOSURE

STATEMENT BY APPLICANT

(Not for submission under 37 CFR 1.99)

Application Number 13651660

Filing Date

First Named Inventor

2012-10-15

Baldassarre

Art Unit

Examiner Name

Attorney Docket Number 26047-0003007

U.S. Examiner Ernst V. Arnold, Office Action in U.S. Serial No. 12/494, 598, mailed August 13, 2010 (26 pages)

U.S. Examiner Ernst V. Arnold, Notice of Abandonment in U.S. Serial No. 12/494, 598, mailed September 10, 2010
(2 Pages)

U.S. Examiner Ernst V. Arnold, Office Action in U.S. Serial No. 12/820,866, mailed September 23, 2010 (26 pages)

Lee & Hayes, Reply Amendment (Accelerated Exam—Transmittal AmendmentlReply) in U.S. Serial No. 12l820,866
mailed September 23, 2010, filed October 1, 2010 (22 pages)

U.S. Examiner Ernst V. Arnold, Office Action in U.S. Serial No. 12/820,866, mailed November 2, 2010 (25 pages)

Lee & Hayes, Reply Amendment (Accelerated Exam-Transmittal AmendmentlReply) in U.S. Serial No. 12/820,866
mailed November 2, 2010, filed January 14, 2011 (12 pages)

U.S. Examiner Ernst V. Arnold, Advisory Action in U.S. Serial No. 12/820,866, mailed February 23, 2011 (2 pages)
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37 CFR §1.1(a) and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § 1.6(d) or via
the Office electronic filing system in accordance with 37 CFR § 1.6(a)(4), on the date indicated
below.
October 26, 2012
Date of Deposit or Transmission
/Nancy Bechet/'
Signature
Nancy Bechet
Typed or Printed Name of Person Signing Certificate
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Application Number 13651660
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(Not for submission under 37 CFR 1.99)
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Art Unit

Examiner Name

Attorney Docket Number 26047-0003007
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U.S. Examiner Ernst V. Arnold, Examiner's Answer in U.S. Serial No. 12/820,866, mailed November 2, 2011 (27
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Application Number 13651660

Filing Date 2012-10-15

First Named Inventor Baldassarre

Art Unit

Examiner Name

INFORMATION DISCLOSURE

STATEMENT BY APPLICANT

( Not for submission under 37 CFR 1.99)

Attorney Docket Number 26047-0003007

CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

|:| from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification
after making reasonable inquiry, no item of information contained in the information disclosure statement was known to

any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

Signature /Janis K. Fraserl Date (YYYY-MM-DD) 2012-10-31

Name/Print Janis K. Fraser Registration Number 34819

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form andlor suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria,
VA 22313-1450.
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1) the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record 5.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by either a published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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This Acknowledgement Receipt evidences receipt on the noted date by the USPTO ofthe indicated documents,

characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.S.C. 111

lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this

Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

lfa timely submission to enter the national stage of an international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/E0/903 indicating acceptance of the application as a

national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

lfa new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number

and ofthe International Filing Date (Form PCT/R0/105) will be issued in due course, subject to prescriptions concerning

national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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Attorney Docket No.: 26047-0003007 / 3000-US-0008CON5

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : James S. Baldassarre et al. Art Unit : Unknown

Serial No. : 13/651,660 Examiner : Unknown

Filed : October 15, 2012
Title : METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED WITH INHALATION OF NITRIC OXIDE GAS

MAIL STOP AMENDMENT

Commissioner for Patents

P.O. Box 1450

Alexandria, VA 22313-1450

SEVENTH INFORMATION DISCLOSURE STATEMENT

Please consider the references listed on the enclosed SB—08 form. Copies of the

references are enclosed.

This statement is being filed before the receipt of a first Office Action on the merits.

Apply any necessary charges or credits to Deposit Account 06-1050, referencing the above

attorney docket number.

Respectfully submitted,

Date: October 31 2012 /Janis K. Fraser/

Janis K. Fraser, Ph.D., JD.

Reg. No. 34,819
Customer Number 94169

Fish & Richardson P.C.

Telephone: (617) 542-5070

Facsimile: (877) 769-7945

22921025.doc

CERTIFICATE OF (A) MAILING BY FIRST CLASS l\/IAIL OR (B) TRANSMISSION
I hereby certify under 37 CFR §l.8(a) that this correspondence is either (A) addressed as set out in
37 CFR §1.1(a) and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § 1.6(d) or via
the Office electronic filing system in accordance with 37 CFR § 1.6(a)(4), on the date indicated
below.
October 31, 2012
Date of Deposit or Transmission
/Nancy Bechet/'
Signature
Nancy Bechet
Typed or Printed Name of Person Signing Certificate
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UNTTED STATES UEPARTNTEVT OF CONIVIERCE
United States Patent and Trademark Office
Arkhess COMMISSIONER FCR PATENTSPO 1301:1450

A1cxn1idria,\"iIglnia 22313—1450wvwv.usg1o.gov

13/651,660 10/15/2012 3771 2120 26047-0003007 25 4
CONFIRMATION NO. 4656

94169 FILING RECEIPT
Fish & Richardson PC

P.0.Box 1022 |I||||||| |||I|||||||||||U|(I|1|(|)|||| |I|| Hill I |||||||||i]||I|I||I|I||||||||||I ||||||||
minneapolis, MN 55440 °°°°°°57422 25

Date Mailed: 11/05/2012

Receipt is acknowledged of this non—provisional patent application. The application will be taken up for examination
in due course. Applicant will be notified as to the results of the examination. Any correspondence concerning the

application must include the following identification information: the U.S. APPLICATION NUMBER, FILING DATE,
NAME OF APPLICANT, and TITLE OF INVENTION. Fees transmitted by check or draft are subject to collection.
Please verify the accuracy of the data presented on this receipt. If an error is noted on this Filing Receipt, please

submit a written request for a Filing Receipt Correction. Please provide a copy of this Filing Receipt with the
changes noted thereon. If you received a "Notice to File Missing Parts" for this application, please submit

any corrections to this Filing Receipt with your reply to the Notice. When the USPTO processes the reply

to the Notice, the USPTO will generate another Filing Receipt incorporating the requested corrections

lnventor(s)

James S. Baldassarre, Doylestown, PA;
Ralf Rosskamp, Chester, NJ;

Applicant(s)

INO THERAPEUTICS LLC, Hampton, NJ
Assignment For Published Patent Application

INO THERAPEUTICS LLC, Hampton, NJ

Power of Attorney: The patent practitioners associated with Customer Number 94169

Domestic Priority data as claimed by applicant
This application is a CON of 12/821,041 06/22/2010 PAT 8293284
which is a CON of 12/494,598 06/30/2009 ABN

Foreign Applications (You may be eligible to benefit from the Patent Prosecution Highway program at the

USPTO. Please see http://www.uspto.gov for more information.)

If Required, Foreign Filing License Granted: 11/02/2012

The country code and number of your priority application, to be used for filing abroad under the Paris Convention,

is US 13/651,660

Projected Publication Date: 02/14/2013

Non-Publication Request: No

Early Publication Request: No
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Methods of reducing the risk of occurrence of pulmonary edema associated with inhalation of nitric
oxide gas

Preliminary Class
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PROTECTING YOUR INVENTION OUTSIDE THE UNITED STATES

Since the rights granted by a U.S. patent extend only throughout the territory of the United States and have no
effect in a foreign country, an inventor who wishes patent protection in another country must apply for a patent

in a specific country or in regional patent offices. Applicants may wish to consider the filing of an international

application under the Patent Cooperation Treaty (PCT). An international (PCT) application generally has the same

effect as a regular national patent application in each PCT—member country. The PCT process simplifies the filing
of patent applications on the same invention in member countries, but does not result in a grant of "an international
patent" and does not eliminate the need of applicants to file additional documents and fees in countries where patent

protection is desired.

Almost every country has its own patent law, and a person desiring a patent in a particular country must make an

application for patent in that country in accordance with its particular laws. Since the laws of many countries differ

in various respects from the patent law of the United States, applicants are advised to seek guidance from specific
foreign countries to ensure that patent rights are not lost prematurely.

Applicants also are advised that in the case of inventions made in the United States, the Director of the USPTO must
issue a license before applicants can apply for a patent in a foreign country. The filing of a U.S. patent application
serves as a request for a foreign filing license. The application's filing receipt contains further information and
guidance as to the status of applicant's license for foreign filing.

Applicants may wish to consult the USPTO booklet, "General Information Concerning Patents" (specifically, the
section entitled "Treaties and Foreign Patents") for more information on timeframes and deadlines for filing foreign

patent applications. The guide is available either by contacting the USPTO Contact Center at 800-786-9199, or it

can be viewed on the USPTO website at http://www.uspto.gov/web/offices/pac/doc/general/index.html.

For information on preventing theft of your intellectual property (patents, trademarks and copyrights), you may wish

to consult the U.S. Government website, http://www.stopfakes.gov. Part of a Department of Commerce initiative,
this website includes self—help "toolkits" giving innovators guidance on how to protect intellectual property in specific

countries such as China, Korea and Mexico. For questions regarding patent enforcement issues, applicants may
call the U.S. Government hotline at 1—866—999—HALT (1-866-999-4158).

LICENSE FOR FOREIGN FILING UNDER

Title 35, United States Code, Section 184

Title 37, Code of Federal Regulations, 5.11 & 5.15

GRANTED

The applicant has been granted a license under 35 U.S.C. 184, if the phrase "IF REQUIRED, FOREIGN FILING
LICENSE GRANTED" followed by a date appears on this form. Such licenses are issued in all applications where

page 2 of 3
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the conditions for issuance of a license have been met, regardless of whether or not a license may be required as

set forth in 37 CFR 5.15. The scope and limitations of this license are set forth in 37 CFR 5.15(a) unless an earlier

license has been issued under 37 CFR 5.15(b). The license is subject to revocation upon written notification. The
date indicated is the effective date of the license, unless an earlier license of similar scope has been granted under
37 CFR 5.13 or 5.14.

This license is to be retained by the licensee and may be used at any time on or after the effective date thereof unless
it is revoked. This license is automatically transferred to any related applications(s) filed under 37 CFR 1.53(d). This
license is not retroactive.

The grant of a license does not in any way lessen the responsibility of a licensee for the security of the subject matter
as imposed by any Government contract or the provisions of existing laws relating to espionage and the national
security or the export of technical data. Licensees should apprise themselves of current regulations especially with

respect to certain countries, of other agencies, particularly the Office of Defense Trade Controls, Department of
State (with respect to Arms, Munitions and Implements of War (22 CFR 121-128)); the Bureau of Industry and
Security, Department of Commerce (15 CFR parts 730-774); the Office of Foreign AssetsControI, Department of

Treasury (31 CFR Parts 500+) and the Department of Energy.

NOT GRANTED

No license under 35 U.S.C. 184 has been granted at this time, if the phrase "IF REQUIRED, FOREIGN FILING
LICENSE GRANTED" DOES NOT appear on this form. Applicant may still petition for a license under 37 CFR 5.12,
if a license is desired before the expiration of 6 months from the filing date of the application. If 6 months has lapsed

from the filing date of this application and the licensee has not received any indication of a secrecy order under 35

U.S.C. 181, the licensee may foreign file the application pursuant to 37 CFR 5.15(b).

SeIectUSA

The United States represents the largest, most dynamic marketplace in the world and is an unparalleled location
for business investment, innovation and commercialization of new technologies. The USA offers tremendous
resources and advantages for those who invest and manufacture goods here. Through SeIectUSA, our nation

works to encourage, facilitate, and accelerate business investment. To learn more about why the USA is the best
country in the world to develop technology, manufacture products, and grow your business, visit SeIectUSA.gov.
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UN1'l‘l:1D S'1‘A1'i-gs PA'1‘l:1N'l‘ AND TRADEMARK OFFlGl:l UNITED STATES T)EPARTME\IT OF‘ COMVIFIRCE
United States Patent and Trademark Office
Arkhess COMMISSIONER FCR PATENTSPO Bnxl-150

A1cxn1idria,ViIgmia 22313-1450wvwv.11sg1o.gov

13/651,660 10/15/2012 James S. Baldassarre 26047—0003007

CONFIRMATION NO. 4656

94169 POA ACCEPTANCE LETTER
Fish & Richardson PC

P.O.Box 1022 I||||||||llli|i|||||i|IliifliillllllllllIlllllllll|||l|i|||||||||i|l||||||||||l||||l|l|l||||00000005742227
minneapolis, MN 55440

Date Mailed: 11/05/2012

NOTICE OF ACCEPTANCE OF POWER OF ATTORNEY

This is in response to the Power of Attorney filed 10/15/2012.

The Power of Attorney in this application is accepted. Correspondence in this application will be mailed to the

above address as provided by 37 CFR 1.33.

/atesfai/

Office of Data Management, Application Assistance Unit (571) 272-4000, or (571) 272-4200, or 1-888-786-0101
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UNITED STATES PATENT AND TRADEMARK OFFICE

- Commissioner for Patents
United States Patent and Trademark Office

P.O. Box 1450
Alexandria, VA 22313-1450

www.uspfo.gov

FISH & RICHARDSON PC

P.O. BOX 1022 ago 052012
MINNEAPOLIS MN 55440 . s . ‘

OFHCEOFPETIHONS

Doc Code: TRACK1.GRANT

Decision Granting Request for

Prioritized Examination Application No.: 13/651,660
rack I or After RCE

THE REQUEST FILED October 15 2012 IS GRANTED.

The above—identified application has met the requirements for prioritized examination

A. E] for an original nonprovisional application (Track I).
B. E] for an application undergoing continued examination (RCE).

The above-identified application will undergo prioritized examination. The application will be
accorded special status throughout its entire course of prosecution until one of the following occurs:

A. filing a petition for extension of time to extend the time period for filing a reply;

B. filing an amendment to amend the application to contain more than four independent

claims, more than thirty total claims, or a multiple dependent claim;

filing a reguest for continued examination;

filing a notice of appeal;

filing a request for suspension of action;

mailing of a notice of allowance;

mailing of a final Office action;

completion of examination as defined in 37 CFR 41.102; or

abandonment of the application.

Telephone inquiries with regard to this decision should be directed to Irvin Dingle at
(571)272-3210, Office of Petitions.

Irvin Dingle V _
[Irvin Dinglel Petitions Examiner
[Signature] ' (Title)

U.S. Patent and Trademark Office
PTO-2298 (Rev. 02-2012)
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Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

|:| from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
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after making reasonable inquiry, no item of information contained in the information disclosure statement was known to

any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.
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Application No. App|icant(s)

13/651,660

Office Action Summary Examine,

Ernst V Arnold

-- The MAILING DA TE of this communication appears on the cover sheet with the correspondence address --

Period for Reply

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE Q MONTH(S) OR THIRTY (30) DAYS,
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION.

Extensions of time may be available under the provisions of 87 CFR 1.136(a). In no event, however, may a reply be timely filed
after SIX (6) MONTHS from the mailing date of this communication.

— If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date ofthis communication.
— Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133).

Any reply received by the Office later than three months after the mailing date ofthis communication, even iftimely filed, may reduce any
earned patent term adjustment. See 37 CFR 1.704(b).

Status

Responsive to communication(s) filed onj

This action is FINAL. 2b)I:| This action is non—final.

An election was made by the applicant in response to a restriction requirement set forth during the interview on

j; the restriction requirement and election have been incorporated into this action.

Since this application is in condition for allowance except for formal matters, prosecution as to the merits is

closed in accordance with the practice under Ex parte Quayle, 1935 C.D. 11, 453 O.G. 213.

Disposition of Claims

5)IZl Claim(s) iiis/are pending in the application.

5a) Of the above claim(s) is/are withdrawn from consideration.

6 I:I Claim(s) is/are allowed.

7 IX] Claim(s) 1-25 is/are rejected.

(s

)

)

8)I:I Claim ) is/are objected to.

9)|:| Claim(s) are subject to restriction and/or election requirement.

* If any claims have been determined allowable, you may be eligible to benefit from the Patent Prosecution Highway
program at a participating intellectual property office for the corresponding application. For more information, please see
htt ://wwwus to. ov/"-atents/init events/‘och/inclexisb or send an inquiry to P:-7’Hfeedbacl< usotot ov.

Application Papers

10)|:l The specification is objected to by the Examiner.

11)|:| The drawing(s) filed onj is/are: a)I:I accepted or b)I:I objected to by the Examiner.

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a).

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d).

Priority under 35 U.S.C. § 119

12)|:I Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119( )—(d) or (f).

a)I:I All b)I:I Some * c)I:I None of:

1.I:I Certified copies of the priority documents have been received.

2.I:I Certified copies of the priority documents have been received in Application No.j

3.|:I Copies of the certified copies of the priority documents have been received in this National Stage

application from the International Bureau (PCT Rule 17.2( jj.

* See the attached detailed Office action for a list of the certified copies not received.

Attachment(s)

1) D Notice of References Cited (PTO—892) 3) D Interview Summary (PTO—413)
Paper No(s)/Mail Date.

2) E Information Disclosure Statement(s) (PTO/SB/08) 4) D Other: .
Paper No(s)/Mail Date {Q}.

U 8. Patent and Trademark Office

PTOL-326 (Rev. 09-12) Office Action Summary Part of Paper No./Mail Date
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Application/Control Number: 13/651,660

Art Unit: 1613

DETAILED ACTION

Claims 1-30 are pending and under examination.

Please update the specification on page 1 to reflect the issuance of

12/821041 as US Patent 8293284.

Information Disclosure Statement

The Examiner has considered all Information Disclosure Statements. The

Examiner notes that on the IDS filed on 12/27/12, reference 1 is directed to

12/820666, which is believed to be a typo for 12/820866, and it has no mailing

date. Due to the confusion over the application number, the Examiner has not

considered the reference.

Double Patenting

The nonstatutory double patenting rejection is based on a judicially

created doctrine grounded in public policy (a policy reflected in the statute) so as

to prevent the unjustified or improper timewise extension of the “right to exclude”

granted by a patent and to prevent possible harassment by multiple assignees.

A nonstatutory obviousness-type double patenting rejection is appropriate where

the conflicting claims are not identical, but at least one examined application

claim is not patentably distinct from the reference claim(s) because the examined

application claim is either anticipated by, or would have been obvious over, the

reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed.
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Application/Control Number: 13/651,660

Art Unit: 1613

Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In

re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686

F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ

619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA

1969).

A timely filed terminal disclaimer in compliance with 37 CFR 1.321 (c) or

1.321 (d) may be used to overcome an actual or provisional rejection based on a

nonstatutory double patenting ground provided the conflicting application or

patent either is shown to be commonly owned with this application, or claims an

invention made as a result of activities undertaken within the scope of a joint

research agreement.

Effective January 1, 1994, a registered attorney or agent of record may

sign a terminal disclaimer. A terminal disclaimer signed by the assignee must

fully comply with 37 CFR 3.73(b).

Claims 1-25 are rejected on the ground of nonstatutory obviousness-type

double patenting as being unpatentable over:

1. claims 1-29 of U.S. Patent No. 8282966. Although the conflicting

claims are not identical, they are not patentably distinct from each

other because the instantly claimed subject matter embraces or is

embraced by the patented subject matter. The Patent discloses,

for example, in claim 13:
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Art Unit: 1613

‘13. A method of trcatment comprising:

{aji parfonning echocartiiography to 1‘de.nti1‘y a piusality of
51111636-11 'w‘ho- art mood; of '23 ppm ihl'z.a}er.1 nitric oxide
'Ci‘EaL'i1e!I'f for puimorta 1}‘ i1}*'perter.5io11.. wherein the chil-

dren are not dependem on right;-to-Eat‘! shunting of _
biota; “

detennining that a first chiid of the plurality has El
puimonary capriiiary wedge ppesshre greater than or
equal to 28 Hg and 111133 iefiventricuiar d§;sftmc-
tion, so is at §.~.:1r$i:t:uiar of pulmomtry edema _
treatment witi1§nha3ed nitric oxide; "

{C1} detemrining that a second child oftiie p31.u"aEit;: does not
have left vezntricuiaf dysftmctin-ri_;_

{ti} atirniriiecterixtg the 30 ppm inhaled nitric oxide trea.tm:=.-nt
to thi:.sczs;>ns:1«ch§}a'.i; and

elf; excindi11g the first child frotn treatment with inhaled
nitric oxide, basred on the detenniuati-oi} that the first

child has left ventricular dysmiziction, so is as particular
of pruimouary edema 1133311 treatment with inhaled

nitric oxide.
While the patent

does not expressly teach discontinuation of the treatment, such

discretion is obvious to the artisan of inhaled nitric oxide

technology due to the inherent physiological actions of NO and the

need to look out for patient safety over any time period of

administration. Consequently, the ordinary artisan would have

recognized the obvious variation of the instant subject matter over

the patented subject matter despite the slight changes in language.

claims 1-30 of U.S. Patent No. 8293284. Although the conflicting

claims are not identical, they are not patentably distinct from each

other because the instantly claimed subject matter embraces or is

embraced by the patented subject matter. The Patent discloses,

for example, in claim 13:
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13-. A ztsettmci of ttteatment compmingz

(at) perfonning echocarciéegaphy to idantify a pIiu=.rali,t;,e' of
term or 11-ear-term neonate patientawho am inneed of}.
ppm inhaledttttric oxide‘treatment: forp-t1I£nonat',vi1yper— j:
tE:1asi~o:1_. where-in ~*‘ he patients are §1DI‘u'_‘L@Bnvi.‘:iE‘I1't right3— ‘
to-kit shunting of b§0or.§_'.

{in} determining that a .first patient ti:Le=~ plumaiity has a
pulmonary ~capitia.t'y wedge pressure greater than at
equal to 36 mm Hg and thus 315:5 tofu-'ct1n‘:icu]ar dysfunc-
tion, so is at risk of pulmonary‘ -edema "upon "
trcatm-B-ttt? wfith inlnaicci nitric oxide;

{C} dettermméng that a. second ofthe phtraiitjt-' does
as. have iefi tfentricular <ij.=sfui1ctio1t:_

{ct} adnniné 2.0 ppm inhaieci nitric treatment
to the patient; and "

{efl emtudiitg, the first taaticnt front ueaimcnt with inhaled
nitric oxide, based on the determination that the E131

patient has left Vemricuiar dysft=.z:tc:ti0n, so is at particuiar
risk ofpuimottaay upon treatment inhaled
Ifitriic oxide.I I 'T'5i-..-. .-.-..—.m‘\-t.—..-1 .-«F.-.\.-.2.-.-. 1Q ~.u'i—..-._.-.S-. .-m-.-.-... 4‘.-."-. 3.1‘.-4-L.-u. .-...—.n«

3

While the

patent does not expressly teach discontinuation of the treatment,

such discretion is obvious to the artisan of inhaled nitric oxide

technology due to the inherent physiological actions of NO and the

need to look out for patient safety. Consequently, the ordinary

artisan would have recognized the obvious variation of the instant

subject matter over the patented subject matter despite the minor

changes in language.

Claims 1-30 of copending application 13/683417. Although the

conflicting claims are not identical, they are not patentably distinct

from each other because the instantly claimed subject matter

embraces or is embraced by the copending subject matter. The

copending application discloses, for example, in claim 1 :
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. Jitalc-.‘l s.i.ii.m‘: mtésjlt‘.

will inzéiacu an

ES>‘:'(_l3‘:81‘3§ §a:.s.tic';11Et. w .1 it E

{3} p::.:*1‘crmt'rs}g at teas: (1138 ttéstggszgxstit to it§-ztsiitk st plm‘al§i§< as" f:"€.:‘.‘l tar ?i:~e:r'-

‘.3.¥1‘$ ‘é\:'§tf.5' lmx-‘cs §13.:~axra.*<ér< 2':s::q?.~it§.uo‘t1.- ‘§7zi.j_l~.'=:ra L»

S3}-2» §ii.:tr1 l'.T.\:l1Z
{iii

i::,tlm§:.i :1is2':"t; mzxdazg

til} ads3x.tu*ist" ' ;. ;.. \ ‘ '1 ‘l t3i‘l::‘s'e.‘. ozxé-fix‘. t t3‘mt:ttE to tbs: ‘lint pziti

fig} ;*.xr:§t.=.<.‘l'm . . . .: A I .. UNN3§11T?£kf-:31?-:}E\‘k'§:\}1 35:11‘ . .. . . 1 .. \ . ‘t

Ila: S-c*t;=:;z'i'£tJ.;3x.ia.\.:t that till: .~:es:r:mtl ;:t;::.3c:1t £1.-gsgs ].;*.:‘% 1‘»';‘::‘:€‘.' is;-all 2:1

<:‘»i':'si~»:scs,\‘sm§ l’('7E\,"i“ ltmiitzg tn ;:::lmz)t:.¢1sj.- C«£1)fSSm uptss; istzmmstst w5it§i irtuiltxi tliisiz :.n:':{li:.

While the copending application does not expressly teach

discontinuation of the treatment, such discretion is obvious to the

artisan of inhaled nitric oxide technology due to the inherent

physiological actions of NO and the need to look out for patient

safety. Consequently, the ordinary artisan would have recognized

the obvious variation of the instant subject matter over the

copending subject matter despite the minor changes in language.

Conclusion

No claims are allowed.

Any inquiry concerning this communication or earlier communications from

the examiner should be directed to ERNST ARNOLD whose telephone number is

(571)272-8509. The examiner can normally be reached on M-F 7:15-4:45.
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If attempts to reach the examiner by telephone are unsuccessful, the

examiner’s supervisor, Brian Kwon can be reached on 571-272-0581. The fax

phone number for the organization where this application or proceeding is

assigned is 571-273-8300.

Information regarding the status of an application may be obtained from

the Patent Application Information Retrieval (PAIR) system. Status information

for published applications may be obtained from either Private PAIR or Public

PAIR. Status information for unpublished applications is available through

Private PAIR only. For more information about the PAIR system, see http://pair-

direct.uspto.gov. Should you have questions on access to the Private PAIR

system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-

free). If you would like assistance from a USPTO Customer Service

Representative or access to the automated information system, call 800-786-

9199 (IN USA OR CANADA) or 571-272-1000.

/Ernst V Arno|d/

Primary Examiner, Art Unit 1613
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Medicine, April 24, 2003. <<http://www.nejm.org!doilfu||l10.1056/NEJMoa021715>>"

EFSWeb2.1.17 ALL REFERENCES CONSIDEREID EXCEPT WHERE LINED TH ROUGH.



148

Receipt date: 10/22/2012 Application Number 13651660 13651560 - GAL}: 1613

Filing Date 2012-10-15

INFORMATION DISCLOSURE Firs, Named Inventor
STATEMENT BY APPLICANT

(Not for submission under 37 CFR 1.99)

Baldassarre

Art Unit |
Examiner Name

Attorney Docket Number |26047-0003007

Lipshultz, "Ventricular dysfunction clinical research in infants, children and adolescents," Progress in Pediatric
Cardiology, Vol. 12, pages 1-28 (2000)

Lipshultz, "Chronic Progressive Cardiac Dysfunction Years After Doxorubicin Therapy for Childhood Acute
Lymphoblastic Leukemia," Journal of Clinical Oncology, Vol. 23, No 12, 8 pages (2005)

Lipshultz, "Clinical research directions in pediatric cardiology," Current Opinion in Pediatrics, Vol. 21, pages 585-593
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CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

I: from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification

after making reasonable inquiry, no item of information contained in the information disclosure statement was known to
any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.0. Box 1450, Alexandria,
VA 22313-1450.

EFSWeb2.1.17 ALL REFERENCES CONSIDERED EXCEPT WI-IERE LINED TH RQUGH. /E.A./



153

Receipt date: 10/22/2012 13651660 ~ GAL}: 1613

Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1 } the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record s.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by eithera published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Receipt date: 10/26/2012 Application Number 13651660 13651560 ~ GAL}: 1613

Filing Date 2012-10-15

INFORMATION DISCLOSURE First Named Inventor Baldassarre

STATEMENT BY APPLICANT Art Unit |
(Not for submission under 37 CFR 1.99)

Examiner Name

Attorney Docket Number | 26047-000300?’

U.S. Examiner Ernst V. Arnold, Office Action in U.S. Serial No. 12/821,041, mailed June 19, 2012 (61 pages)

Fish & Richardson, P.C., Amendment in Reply to Office Action, in U.S. Serial No. 12/821,041, mailed June 19, 2012,
filed August 15, 2012 (1? pages)

Lee & Hayes Amendment in Reply to Office Action in U.S. Serial No. 12/820,866, mailed June 8, 2011, filed July 8,
2011 (23 pages)

Fish 8. Richardson, Brief on Appeal in u.s. Serial No. 12/820,866, filed October 4,2011 (211 pages)

U.S. Examiner Ernst V. Arnold, Interview Summary in U.S. Serial No. 12/821,020, mailed January 25, 2012 (4 pages)

If you wish to add additional non-patent literature document citation information please click the Add button Add

EXAMINER SIGNATURE

Examiner Signature /Ernst Am0lti'/ Date Considered 01/10/2013

*EXAM|NER: Initial if reference considered, whether or not citation is in conformance with MPEP 609. Draw line through a
citation if not in conformance and not considered. Include copy of this form with next communication to applicant.

1 See Kind Codes of USPTO Patent Documents at www_USPTO_GOV or MPEP 901.04. 3 Enter office that issued the document, by the two-letter code (WIPO
Standard ST.3). 3 For Japanese patent documents, the indication of the year of the reign of the Emperor must precede the serial number of the patent document.
" Kind ofdocument by the appropriate symbols as indicated on the document under WIPO Standard ST.‘l6 if possible. 5 Applicant is to place a check mark here i'
English language translation is attached.
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(Not for submission under 37 CFR 1.99)
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Attorney Docket Number |26047-0003007’

CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

I: from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification

after making reasonable inquiry, no item of information contained in the information disclosure statement was known to
any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.0. Box 1450, Alexandria,
VA 22313-1450.
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1 } the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record s.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by eithera published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Attorney Docket Number | 26047-0003007’

Ameduri et al., Heart Failure in Children, MED-Continuing Medical Education, University of Minnesota. 2009 July 29,
(cited 2010 Nov 12); available from URL: t1p:l/www.cme.umn.edu/prodlgroupslmed/@pub.’@medl@cme/dooumentsl
content.’med_content_124593_pdf

Konduri, "Early inhaled nitric oxide therapy for term and near—term newborn infants with hypoxic respiratory failure:
neurodevelopmental follow-up," J. Pediatr_ Vol. 150(3), pages 235-240, 240_e_1 (2007)

Barrington et al., "|nhaled nitric oxide for respiratory failure in preterm infants (review)," The Coohrane Collaboration,
Wiley Publishers, 3 pages (2009)

Barst, Pediatr., "Vasodi|ator Testing with Nitric Oxide andlor Oxygen in Pediatric Pulmonary Hypertension,"
Cardiol_, Vol. 31, pages 598-606 (2010)

Macrae, "Drug therapy in persistent pulmonary hypertension of the newborn," Semin. Neonatal, Vol. 2, pages 49-58
(1997)

Miller et al_, "Guidelines. for the safe administration of inhaled nitric oxide,” Archives of Disease in Childhood, Vol. 10,
pages F47-F49 (1994)
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Examiner Signature /Ernst Amoid,/' Date Considered 01/10/2013

*EXAM|NER: Initial if reference considered, whether or not citation is in conformance with MPEP 609. Draw line through a
citation if not in conformance and not considered. Include copy of this form with next communication to applicant.

1 See Kind Codes of USPTO Patent Documents at www.USPTO.GOV or MPEP 901.04. 2 Enter office that issued the document, by the two-letter code (WIPO
Standard ST.3). 3 For Japanese patent documents, the indication of the year of the reign of the Emperor must precede the serial number of the patent document.
4 Kind ofdocument by the appropriate symbols as indicated on the document under WIPO Standard ST_16 if possible. 5 Applicant is to place a check mark here if
English language translation is attached.
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Receipt date: 10/24/2012 Application Number 13661666 13651560 - GAL}: 1613

Filing Date 2012-10-15

INFORMATION DISCLOSURE First Named Inventor Baldassarre

STATEMENT BY APPLICANT Art Unit |
(Not for submission under 37 CFR 1.99)

Examiner Name

Attorney Docket Number |26047-0003007’

CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

I: from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification

after making reasonable inquiry, no item of information contained in the information disclosure statement was known to
any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.0. Box 1450, Alexandria,
VA 22313-1450.
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Receipt date: 10/24/2012 13651660 ~ GAL}: 1613

Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1 } the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record s.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by eithera published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Ovodov et al., "Nitric Oxide: Clinical Applications," Seminars in Aneshesia, Saunders, CO, New York,, NY, Vol 19,
No. 2, pages 88-97 (2000)

Pazopanib Plus Lapatinib Compared to Lapatinib Alone in Subjects With Inflammatory Breast Cancer, page 4,
C|inica|Tria|s_gov, <<http://clinica|tria|s_gov/ct2/show/NCT00558103>> April 22, 2010

PCT/US2010/038652 Search Report dated 07/29/2010, 16 pages

Pepl<e—Zaba et al., "Inhaled nitric oxide as a cause of selective pulmonary vasodilation in pulmonary hypertension,"
The Lancet, Vol. 338, pages 1173-1174 (1991)

Ratnasamy et al., "Associations between neurohormonal and inflammatory activation and heart failure in children,"
American Heart Journal, pages 527-533 (2008)

Response filed 08118/2010 to EP Search Report dated 05/10/10 for EP09251949

Ricciardi et aI_, "|nhaled Nitric Oxide in Primary Pulmonary Hypertension: A Safe and Effective Agent for Predicting
Response to Nifedipine," Journal of the American College of Cardiology (JACC,) Vol. 32, No. 4, pages 1068-1073
(1998)

Roberts, "|nha|ed Nitric Oxide and Persistent Pulmonary Hypertension of the Newborn," The New England Journal of
Medicine, Vol. 336, No 9, pages 605-610 (1997)

Roberts, "Nitric Oxide and the Lung," Marcel Dekker, Inc_, New York, NY, pages 333-363 (1997)

Rosales et al., "Hemodynamic Effects Observed with Inhaled Nitric OxideAfter Surgical Repair of Total Anamolous
Pulmonary Venous Return," Pediatric Cardiology, Vol. 20, pages 224-226 (1999)

Rosenberg, "|nha|ed nitric oxide in the premature infant with severe hypoxemic respiratory failure: A time for caution,"
The Journal of Pediatrics, Volume 133, Issue 6 , pages 720-722 (1998)
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Search Report from EP 09251949 dated 05/10/10

Sehgal et al., "Experience with Inhaled Nitric Oxide Therapy in Hypoxic Respiratory Failure of the Newborn," Indian J.
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CERTIFICATION STATEMENT

Please see 37 CFR 1.97 and 1.98 to make the appropriate se|ection(s):

That each item of information contained in the information disclosure statement was first cited in any communication

I: from a foreign patent office in a counterpart foreign application not more than three months prior to the filing of the
information disclosure statement. See 37 CFR 1.97(e)(1).

That no item of information contained in the information disclosure statement was cited in a communication from a

foreign patent office in a counterpart foreign application, and, to the knowledge of the person signing the certification

after making reasonable inquiry, no item of information contained in the information disclosure statement was known to
any individual designated in 37 CFR 1.56(c) more than three months prior to the filing of the information disclosure
statement. See 37 CFR 1.97(e)(2).

See attached certification statement.

The fee set forth in 37 CFR 1.17 (p) has been submitted herewith.

A certification statement is not submitted herewith.

SIGNATURE

A signature of the applicant or representative is required in accordance with CFR 1.33, 10.18. Please see CFR 1.4(d) for the
form of the signature.

This collection of information is required by 37 CFR 1.97 and 1.98. The information is required to obtain or retain a benefit by the
public which is to file (and by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR

1.14. This collection is estimated to take 1 hour to complete, including gathering, preparing and submitting the completed
application form to the USPTO. Time will vary depending upon the individual case. Any comments on the amount of time you
require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S.

Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND
FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Commissioner for Patents, P.0. Box 1450, Alexandria,
VA 22313-1450.
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your submission of the

attached form related to a patent application or patent. Accordingly, pursuant to the requirements of the Act, please be advised
that: (1 } the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the information solicited

is voluntary; and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark Office is to
process and/or examine your submission related to a patent application or patent. If you do not furnish the requested
information, the U.S. Patent and Trademark Office may not be able to process and/or examine your submission, which may

result in termination of proceedings or abandonment of the application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1. The information on this form will be treated confidentially to the extent allowed under the Freedom of Information Act
(5 U.S.C. 552) and the Privacy Act (5 U.S.C. 552a). Records from this system of records may be disclosed to the

Department of Justice to determine whether the Freedom of Information Act requires disclosure of these record s.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence to a
court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of settlement
negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from the

Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having need for

the information in order to perform a contract. Recipients of information shall be required to comply with the
requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of records
may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property Organization, pursuant

to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes of

National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C. 218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General Services, or

his/her designee, during an inspection of records conducted by GSA as part of that agency's responsibility to
recommend improvements in records management practices and programs, under authority of 44 U.S.C. 2904 and

2906. Such disclosure shall be made in accordance with the GSA regulations governing inspection of records for this
purpose, and any other relevant (i.e., GSA or Commerce) directive. Such disclosure shall not be used to make
determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a record
may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record was filed in

an application which became abandoned or in which the proceedings were terminated and which application is
referenced by eithera published application, an application open to public inspections or an issued patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law

enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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Attorney Docket No.: 26047-0003007 / 3000-US-0008C-ON5

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : James S. Baldassarre et al. Art Unit : 1613

Serial No. : 13/651,660 Examiner : Ernst V. Arnold

Filed : October 15, 2012 Conf. No. : 4656
Title : METHODS OF REDUCING THE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED WITII INHALATION OF NITRIC OXIDE GAS

Commissioner for Patents

P.O. Box 1450

Alexandria, VA 223l3~1450

TERMINAL DISCLAIMER UNDER 37 C.F.R. §§ 3.73113; AND 1.321101

Pursuant to 37 CPR. § 3.73 (b), INO THERAPEUTICS LLC, a corporation, certifies that

it is the assignee of the entire right, title, and interest in the present application (a 100%

ownership interest) by virtue of a chain of title from the inventors of the present patent

application to the current assignee as shown below:

1. From James S. Baldassarre and Ralf Rosskarnp to Ikaria Holdings, Inc.

The document was recorded in the Patent and Trademark Office at Reel 029128, Frame 0675.

2. From Ikaria Holdings, Inc. to Ikaria, Inc. A copy of the document is

attached.

3. From Ikaria, Inc. to INO Therapeutics LLC. The document was recorded

' in the Patent and Trademark Office at Reel 029129, Frame 0201.

To the best of undersigned’s knowledge and belief, title is in the assignee identified

above.

The undersigned is empowered to act on behalf of the assignee.

Pursuant to 37 C.F.R. § 1.321(0), and to obviate a double patenting rejection, the assignee

identified above hereby disclaims, except as provided below, the terminal part of the statutory

term of any patent granted on the instant application that would extend beyond the expiration

date of the full statutory term ofU.S. Patent No. 8,282,966. The assignee hereby agrees that any
CERTIFICATE OF (A) MAILING BY FIRST CLASS MAIL OR (B) TRANSMISSION
I hereby certify under 37 CFR §1.8(a] that this correspondence is either (A) addressed as set out in
37' CFR §1.1(a) and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § 1 6{d) or via
the Office electronic filing system in accordance with 37' CFR § 1.6(a)(4), on the date indicated
below.
January 16, 2013
Date of Deposit or Transmission
."Na11cy Bechetf
Signature
 ___..____ . . . .. .. __
Typed or Printed Name of Person Signing Certificate ,
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Applicant ; James S. Baldassarre et al. Attorney’s Docket No.: 26047-000300? / 3000-US-
Serial No. : 13/651,660 0008CON5
Filed : October 15, 2012
Page '. 2 of2

patent granted on the instant application shall be enforceable only for and during such period that

it is commonly owned with U.S. Patent No. 8,282,966.

The assignee identified above does not disclaim any terminal part of any patent granted

on the present application that would extend to the expiration date of the full statutory term of

U.S. Patent No. 8,282,966 in the event that U.S. Patent No. 8,282,966 later: expires for failure to

pay a maintenance fee, is held unenforceable, is found invalid by a court of competent

jurisdiction, is statutorily disclaimed in whole or terminally disclaimed under 37 C.F.R. 1.321,

has all claims cancelled by a reexamination certificate, is reissued, or is otherwise terminated

prior to expiration of its full statutory term. The full statutory term of any patent includes any

term adjustment as defined in 35 U.S.C. § 154 and § 173. Assignee herein does not disclaim or

otherwise affect any part of U.S. Patent No. 8,282,966.

This disclaimer runs with any patent granted on the present application and is binding

upon the grantee, its successors or assigns.

The fee of $160 is being paid concurrently under 37 C.F.R. § l.20(d). Apply any

necessary charges or credits to Deposit Account 06-1050, referencing the above attorney docket

number.

Respectfully submitted,

Date: January 15, 2013 /Janis K. Fraser/'

Janis K. Fraser, Ph.D., J.D.

Reg. No. 34,819
Customer Number 94169

Fish & Richardson P.C.

Telephone: (617) 542-5070

Facsimile: (877)769-7945

2296'.’523.dec
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state of Delaware
Sacra of State

Division 0 Corporations
Delivared 12:42 PM 05/07/2010

FII.E:D 12:36 PM 05/07/2010
SRV 100477026 - 4196771 FILE.‘

RES"l'A'I'ED

CIZRTIFICA'l'E OF INCORPORATION
OF

IKARI.-‘\ HOLDINGS. INC.

(Originally incorporated as ITL Holdings, Inc. on August 18, 2006)

ARTICLE I

NAME

The name ofthe Corporation is lkaria, lne. (the "Co:goration“).

ARTICLE II

REGISTERED OFFICE AND AGENT

The address of‘ the Corporation’s registered oflice in the State of Delaware is

Corporation Service Company. 271] Centerville Road. Suite 400, City of Wilmington 19808,
County ol‘New Castle. The name of its registered agent at such address is Corporation Service

Company.

ARTICLE III

PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may he organized under the Delaware General Corporation Law (the
“DGCl.“).

ARTICLE IV
CAPITAL STOCK

The total number of shares of all classes of capital stock which the Corporation

shall have authority to issue is two hundred thirteen million. four hundred two thousand, six
hundred (2 I 3,402,600) shares. of which:

One hundred twenty five million (l25.000.000) shares, par value

$D.0l per share. shall be shares of common stock, of which one hundred ten

million {I 10,000,000) shares shall be designated “Voting Common Stock“ (the

"Vnling Common Stock“) and fifieon million (l5,00D.000) shares shall be

designated Non-Voting Common Stool.“ (the “_l§l_Qg_-_\_{o_l_in_g Common Stock"); and

Eighty-eight million. four hundred two thousand. six hundred

68,402,600) shares. our value $0.01 per share, shall be shares of preferred stock
(the “f'reI'erred Sloc_lg“). of which eleven million. four hundred twenty-one

thousand, three hundred {ll.42l.300) shares shall be designated "Series A

Convertible Preferred Stock"; seventy-six million. nine hundred eighty thousand,
nine hundred (76,980.9(l0) shares shall be designated "Series‘ B Convcnible

Preferred Stock“: one hundred (I00) shares Shall be designated “Series C-l Non-
Convertiblc Preferred Stock“; one hundred (I00) shares shall be designated
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“Series C-2 Non-Convertible Preferred Stock“; one hundred (100) shares shall be

designated "Series C-3 Non-Convertible Preferred Stock“; and one hundred (100)
sharcs shall be designated "Series C-4 Non—Convertible Preferred Stock".

ARTIC LE V

VOTING COMMON STOCK

SECTION 1. GENERAL.

Except as othcnvisc required by law or as expressly provided in this Certificate of

Incorporation, each share of Voting Common Stock shall have the same powers, rights and

privileges and Shall rank equally. share ratably and be identical in all respects as to all matters,

with each other share of Voting Common Stock and with each share of Non-Voting Common
Stock.

SECTION 2. DIVIDENDS.

(:1) Subject to the rights ofthc holders ofPreferred Stock and to the other

provisions ofthis Certificate of Incorporation. holders ol‘\/oting Common Stock and Non-
Vnting Common Stock shall be entitled to receive equally, on a per share basis, such dividends

and other distributions in cash, securities or other property of the Corporation as may be declared
thereon by the Board of Directors from time to time out ol'asscts or funds of the Corporation
legally available therefor.

(b) The Corporation shall not effect a subdivision. combination or

reclassification of the outstanding shares of Voting Common Stock into a greater or lesser

number of shares ofvoting Common Stock unless a comparable adjustment is at the same time

being made to the Non-Voting Common Stock.

SECTION 3. VOTING RlGl-ITS.

At every annual or special meeting of stockholders of the Corporation. each
holder of Voting Common Stock shall be entitled to cast one vote for each share of Voting
Common Stock standing in such holder's name on the stock transfer records of the Corporation;

provided, however, that, except as otherwise required by law, holders of Voting Common Stock.
as such. shall not be entitled to vote on any amendment to this Certificate of Incorporation

(including any certificate of designation relating to any series ot'Preferred Stock) that relates

solely to the toms of one or more outstanding series of Preferred Stock if the holders of such

affected series are entitled to vote thereon, either separately or together with the holders of one or

more other such series, pursuant to this Cenilicate of Incorporation (including pursuant to any

certificate ofdesignation relating to any series of Preferred Stock).

ARTICLE VI

NON-VOTING COM MON STOCK
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SECTION I. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of

Incorporation. each share of Non-Voting Common Stock shall have the same powers. rights and
privileges and shall rank equally. share ratably and be identical in all respects as to all matters,

with each other share or Non-Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights ofthe holders of Preferred Stock and to the other provisions

of this Certificate of Incorporation, holders ol‘Non-Voting Common Stock and Voting Common

Stock shall be entitled to receive equally, on at per share basis. such dividends and other

distributions in cash, securities or other property of the Corporation as may be declared thereon
by the Board of Directors from time to time out of assets or funds ofthe Corporation legally
available therefor.

SECTION 3. VOTING RIGIITS.

The holders ol'Non~Voting Common Stock shall not be entitled to any voting

rights except as required by law.

SECTION 4. CONVERSION.

(a) in the event there shall occur an initial Public Offering, then. immediately

prior to the consummation of the Initial Public Offering, without any further action by the

Corporation or the holders of shares oi'Non-Voting Common Stock. each outstanding share of

Non-Voting Common Stock shall automatically be convened into one fully paid and non-
assessable share of Voting Common Stock.

(b) The Corporation shall at all times reserve and keep available, free from
iiens, charges and security interests and not subject to any preemptive rights, for issuance upon

conversion of the Non-Voting Common Stock. such number ol'its authorized but unissued shares

ofvoting Common Stock as will be suffieient to permit the conversion of all outstanding shares

ol'Non-Voting Common Stock, and shall take or cause to be taken all action required to increase
the ttutltorizcd number of shares of Voting Common Stock it’ necessary to pennit the con version

of all outstanding shares of Non-Voting Common Stock and to ensure that the shares of Voting
Common Stock may be issued without violation ofany applicable law or regulation or of any

requirement of any securities exchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

(e) The Corporation shall not effect El subdivision, combination or
rcclassi lication of the outstanding shares of Non-Voting Common Stock into a greater or lesser
number of shares oi‘ Non—Voting Common Stock unless a comparable adjustment is at the same

time being made to the Voting Common Stock.
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/\R"|'iCLE VI!
PRF.i’ERR|'iI) STOCK

The Board of Directors is authorized, subject to limitations prescribed by law. to
provide by resolution or resolutions for the issuance of shares ot‘Prefcrrcd Stock in one or more

series, to establish the number ofshares to be included in each such series, and to fix the voting

powers (if any). designations. powers. preferences, and relative, participating. optional or other

rights. if any, of the shares ofeaeh such series. and any qualilicaliorls. limitations or restrictions
thereof. The rights. preferences and restrictions granted to and imposed on the Series A
Convertible Preferred Stock, par value $0.01 per sl1arc{"§§r_ics A Preferred Stock"), and the

Series B Convertible Preferred Stock. par value $0.01 per share {“_$_3eries B Preferred Stock“) are

set forth below in Articles VIII and IX, respectively. The rights, preferences and restrictions
granted to and imposed on the Series C‘-I Non-Convertible Preferred Stock, par value $0.0l per

share ("C-I Prcfcrrc “), the Series (.2-2 Non-Convertible l’rcfcrrcd Stock. par value $0.01 per

share (‘'02 Pret‘crrcrt"), the Series C-3 Non-Convertible Preferred Stock, par value $0.01 per

share (“C-3 Preferred"), and the Series C-4 Non-Convertible Preferred Stock. par value $0.0! per

share ("C-4 Preferred" and. together with the C-1 Preferred, 02 Preferred and 03 Preferred,
“Series C Preferred Stock“) are set forth below in Article X.

ARTICLE VIII

SERIES A PREFERRED STOCK

SECTION I. RANK.

The Series A Preferred Stock slrall. with respect to { i) payment of dividends and

distributions and (ii) rights upon any Liquidation (each of clauses ti) and (ii), an “Mifi.
rank (I) senior to all securities that are Junior Securities with respect to such Attribute, (ii) on a

parity with all securities that are Parity Securities with respect to such Attribute and (iii) junior to

all securities that are Senior Securities with respect to such Attribute. The Series A Preferred
Stock shall rank on a parity with the Series 13 Preferred Stock and the Cotnrnon Stock with

respect to dividends and distributions and shall rank junior to the Series B Preferred Stock but
senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any

Liquidation.

SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid. and no other distribution shall be made, on or
with respect to the Common Stock unless and untii the holders of the Series A Preferred Stock as
of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid. out of funds tcgally availabic therefor, dividends in an amount
(whether in the than of cash. securities or other property) equal to the amount (and in the form)
ofthe dividends or distribution that such holder would have received had the Series A Preferred

Stock been convened into Voting Common Stock immediately prior to the record date ofsuch
dividend or distribution on the (‘ornrtton Stock; provided, however, that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part ot'Common Stock or Corwcrtiblc Securities, then no such dividend or distribution shall
be payable in respect ofthc Series A Preferred Stock on account of the portion of such dividend

4
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or distribution on the Common Stock payable in Common Stock or Convertible Securities. to the
extent that an anti-dilution atljustmcnt under Section 6(b)(i) of this Afliclc Vill is required to be
matte and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Common Stock established

by the Board of Directors.

(b) No dividends shall be paid. and no other distribution shall be made, on or

with respect to the Series B Pref-.:n'ed Stock (other than dividends declared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock.
which shall be governed by Section 2(a) ot'this Article VIII, and other than dividends and

distributions payable in shares ofscries B Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series A Preferred Stock as ofthe record date

established by the Board of Directors for such dividend or distribution on the Series B Preferred

Stock shall be paid. out of funds legally available therefor. dividends in respect of each share of

Series A Preferred Stock in an amount (whether in the form ofcash, securities or other property)
equal to the amount (and in the fonn) ofthc dividends paid or distribution made with respect to a
share of the Series 8 Preferred Stock; provided, however, that ifthe Corporation declares and
pays :1 dividend or makes a distribution on the Series B Preferred Stock consisting in whole or in

part ofCornmon Stock or Convertible Securities, then no such dividend or distribution shall be

payable in respect ofthe Series A Preferred Stock on account of the portion ofsueh dividend or

distribution on the Series B Preferred Stock payable in Common Stock or Convertible Securities.

to the extent that an anti-dilution adjustment under Section 6{b)(i) of this Article Vtll is required
to he made and is made in connection with such dividend or distribution. Any such dividends or

distribution shalt be payable on the same payment date as the payment date for (and otherwise on

the some payment term as for} the dividends or distribution on the Series B Preferred Stock
established by the Board of Directors.

(c) If. after the Issuance Date, the Series A Preferred Stock or the Series B

l’rel'crt'ed Stock is subdivided, combined or reclassified into a greater or lesser number of.s‘l'tarcs

without a corresponding action being taken with respect to the other series of Preferred Stock.

then any dividend or distribution payable with respect to the Series A Preferred Stock by reason
ofa dividend or distribution payable with respect to the Series 15 Preferred Stock shall be
appropriately adjusted.

S ECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares ofseries A Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

Sl3C'l‘lON -1. LIQUIDATION. DISSOLUTION OR WINDING UP.

(a) In the event the Corporation shall (i) eorrirnencc a voluntary case under the

|'cdcr-.1] bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar
law. (ii) consent to the entry of an order for relicfin an involuntary case under any law
referenced in clause {i) above or consent to the appointment of ti receiver. liquidator, assignee.
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custodian. trustee. or other similar official. ofthe Corporation or ofany substantial part of its
property. (iii) make a general assignment for the benefit of its creditors. t iv) admit in writing its
inability to pay its debts generally as they become due. (11) have a court of competent jurisdiction

enter an order or decree. which has not been withdrawn, dismissed or reversed, that is for relief

against the Corporation in an ‘involuntary case under any law refcrcncetl in clause (i) above or to

appoint a receiver, liquidator, assignce, custodian, trustee, or other similar official, of the

Corporation or of any substantial part of its property, and any such order or decree remains
unstaycd and in effect for 60 consecutive days, or (vi) otherwise liquidate. dissolve or wind up

(any such event. together with any event described in the final sentence ofthis Section 4(a), but
subject tn the proviso therein, a “ .iguidation"), each holder of shares of Series A l‘refe1'red Stock

shall be entitled to receive out of assets of the Corporation available for distribution to its
stockholders, in preference to any distribution to holders of securities that are Junior Securities

with respect to a Liquidation, an amount ofcash with respect to each share of Series A Preferred

Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate

of Incorporation, the sale, conveyance. exchange, lease, transfer or other disposition of" all or

substantially all ofthe property or assets of the Corporation or the consolidation or merger of the
Corporation with or into one or more other entities (other than a wholly owned Subsidiary of the

Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the

stockholders of the Corporation immediately prior to such transaction own shares representing

more than 50% of the voting power ol'the outstanding shares of the surviving or acquiring

corporation following the transaction (taking into account only capital stock of the Corporation

held by such stockholders prior to the transaction) shall not deemed to be it Liquidation.

(b) No payment ofthe Liquidation i’rel'erence shall be made with respect to

any share ol'Serics A Prelcrred Stock unless and until the liquidation preferences payable with

respect to the Series B Preferred Stock and any other securities that are Senior Securities with

respect to payments upon a Liquidation shall have been paid in Full. No full prctcrcntial

payment on account ofany Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation

Preference in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. It‘. upon any Liquidation. alter the distribution of the
liquidation preferences to any securities that are Senior Securities with respect to payments upon

a Liquidation. the assets oftltc Corporation are not sufficient to pay in Full the Liquidation

Preference payable with respect to all of the outstanding shares of Series A Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation. then such shares of Series A Preferred
Stock and such Parity Securities shalt share ralahly in such distribution of assets in accordance

with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if all amounts payabte thereon were payable in full.

to) Alter the payment to the holders of shares of the Series A Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4.
the holders of the Series A Preferred Stock as such shall have no right or claim to any of the

remaining assets or the Corporation.

(d) Without limiting the voting rights of any holder of‘ Series A Preferred
Stock. the holders of shares of the Series A Preferred Stock shall be entitled to receive at least to

6
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Business Days prior written notice of any Liquidation, and may convert their Series A Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 ofthis Article Vlll.

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series A Preferred Stock shall have full voting

rights and powers, and shall be entitled to vote on all matters put to a vote or consent of

stockholders of the Corporation. with each share of Series A Preferred Stock having the number
of votes equal to the number ofshzires of Voting Common Stock into which such share of‘ Series
A Preferred Stock could be converted in accordance with Section 6 of this Article VIII as of the

record date for the vote or consent which is being taken. The holders of the Series A Preferred

Stock, the holders of the Series B Preferred Stock and the holders ot'Voting Common Stock {and
any other class or series of capital stock entitled to vote together with the Voting Common

Stock) shall vote together as it single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of incorporation or by any

certificate of designations of the Corporation from time to time in effect. Holders of Series A
Preferred Stock shall be emitted to notice ofalt stockholders meetings in accordance with the
procedures set forth in the Corporation's bylaws.

(h) Voting With Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Series A Preferred Stock under applicable law. the Corporation

shall not. without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series A l’refcrrcd Stock. voting as a single class:

(i) amend, repeal, or change the rights, preferences or privileges of the
shares of Series A Preferred Stock (as in effect on the issuance Date) in any manner that would
affect adversely the shares ol”Scries A Preferred Stock in a manner different from the effect on

shares of the other classes or series of capital stock of the Corporation (including maintaining the

seniority ofthc Series A Preferred Stock over certain other classes or series ofcapital stock of
the Corporation, as set forth in the last sentence ot'Scction l of this Article VIII as in elfect on
the Issuance Date); or

(ii) increase or decrease (other than by conversion of the Series A
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series A
Preferred Stock.

(c) Number ofvotes Per Share. in connection with any right to vote as a

single class pursuant to Section 5(b) ofthis Articte ‘fill, each holder of shares of Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CONVERSION,

ta) Terms of Conyersi5_)_r_t.

ti) Optional (‘om-'m'si'on. Each share of Series A Preferred Stock shall
be convertible, at the option of the holder thcrcofi at any time. and from time to time, on the

terms and conditions set tbnh in this Section 6, into a number of fully paid and non-assessable

shares of Voting Common Stock equal to the quotient obtained by dividing (it) the Stated Value

7
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by (y) the Conversion Price in elTeet on the date ofsuch conversion. In addition, upon such

conversion. the Corporation shalt pay to the holder of any shares ol'Series A Preferred Stock

being convened, out of funds legally available therefor. an amount in cash equal to any declared

hut unpaid dividends on the shares ot'Serics A Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) oftlris Article VIII.

(ii) rlrrronrntic Contiersiorr Upon Irririai !’rtb!r'c Qllcring. In the event
ofart automatic conversion of the Series B Preferred Stock pursuant to Section 6(a)(ii) of

Article IX. then, concurrently with and effective upon such conversion ofthe Series B Preferred

Stock, without any further action by the Corporation or the holders of shares of Series A

Preferred Stock. each then outstanding share ot‘Sen'cs A Preferred Stock shall automatically be

converted into a number offully paid and non-assessable shares of Voting Common Stock equal

to the quotient obtained by dividing (it) the Stated Value by (y) the Conversion Price in effect on

the date ofsuclt conversion. In addition, upon such conversion, the Corporation shall pay to

each holdcrof any shares of Series A Preferred Stock so convened. out of funds legally available

therefor. an amount in cash equal to any declared but unpaid dividends on the shares of Series A

Preferred Stock so converted for which the record date is a date prior to the date on which the
Initial Public Offering is consun1II1atcd. The Corporation shall give each holder of Series A
Prefened Stock written notice of the results of the vote referred to in Section t>(a)(ii) of

Article IX within five Business Days alter the date the vote is taken.

(b) Adjustment nt'Cpnvcrsion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Diridcrr_ds. Spt'r'ts, etc. In case the Corporation shall, at any
time or from time to time alter the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares of Common Stock or Convenible Securities, in either case, in shares of
Common Stock. or (3) effect a subdivision, combination or reclassification of the outstanding

shares of Common Stock into a greater or lesser number ofshares of Common Stock (without a

comparable adiustrncnt being made to the Series A Preferred Stock), then, and in each such case,
the Conversion Price in etTect immediately prior to such event or the record date therefor.
whichever is earlier, shall be adjusted by multiplying such Cottversiott Price by a fraction of
which (X) the numerator is the number ofsharcs of Common Stock that were outstanding {as
detemrincd in accordance with Section 6(b){vi} ofthis Article VIII) immediately prior to such

event and (y) the denonrinator is the number ofshares of Common Stock outstanding (as
determined in accordance with Section o(b)(vi) of this Article VIII) immediately after such

event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x) in the case
of any such dividend or distribution, immediately alter the close of husiness on the date for the
determination ofholders ofshares of Common Stock entitled to receive such dividend or

distribution, or t y) in the case 0|‘ any such subdivision, combination or reclassification, at the
close ofbusincss on the day upon which such corporate action becomes effective.

(ii) ls.r'trarrcc.t' of.-tdcfirirrrml Shares. in case the Corporation shall at

any time or from time to time after the issuance Date issue any Common Stock or Convertible
Securities (collectively. “ dditiona I Shares") without consideration or for a consideration per
share (or having a conversion. exchange or exercise price per share) less than the Conversion

8
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Price in effect immediately prior to such issuance. then, and in each such case, the Conversion

Price in effect immediately prior to such issuance shalt be reduced to an amount determined by
multiplying the Conversion Price in effect immediately prior to such issuance by a fraction of

which (x) the numerator is the sum of(i) the product ol‘(A) the number of shares oFCommon
Stock outstanding (as determined in accordance with Section atbltvi) Otthis Article VIII)

immediately prior to such issuance multiplied by (B) the Conversion Price in effect immediately

prior to such issuance and (ii) the aggregate consideration received by the Corporation for the
total number of shares of Common Stock so issued (or, in the case of Convertible Securities, the

aggregate consideration received by the Corporation for the total amount of Convertible

Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible, exercisable or

exchangeable). and (y) the denominator is the product of ti) the sum of (A) the total number of
shares ofCommon Stock outstanding (as dctennirted in accordance with Section 6{b)(vi) of this

Article VI I I) immediately prior to such issuance and (B) the number of additional shares of
Common Stock so issued (or into or for which the Convertible Securities may be convened.

exercised or exchanged), multiplied by (ii) the Conversion Price in effect immediately prior to

such issuance. An adjustment made pursuant to this Section 6(b)(ii) shall be made on the next
Business Day tbllowing the date on which any such issuance is made and shall be effective

retroactively to the close of business on the date of such issuance. Notwithstanding the

foregoing, no adjustment shalt be made pursuant to this Section 6(bJ(ii) in connection with any
Excluded lssuanccs.

(iii) Gotta-rat. For the purposes ofany adjustment of the Conversion

Price pursuant to Section 6(b)tii) of this Article VIII. the Following provisions shall be
applicable: '

(I) In the case of the issuance of Common Stock or

Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount ofcash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thcrcol".

(2) In the case of the issuance oi‘ Common Stock for a

consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners ot‘thc non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion ofthe net assets and

business olthc non-surviving entity as is attributable to such Additional Shares.

(4) ' It" Common Stock is sold as a unit with other securities. the

aggregate consideration received for such Common Stock shall be deemed to be not of the Fair
Market Value ofsuch other securities.

(5) In the case ol'thc issuance ol"Convcrtibie Securities:
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(A) The aggregate maximum number of shares of

Common Stock (as set forth in the instruments relating thereto. without regard to any provision
contained therein lot a subsequent reduction of such number) deliverable upon conversion of or

in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,
exchange or exercise thercofshall be deemed to have been issued at the time such Convertible

Securities were issued and for a consideration equal to the consideration received by the

Corporation t'or any such Convertible Securities, plus the minimum amount ofcunsidcration (as

set forth in the instruments relating thereto. without regard to any provision contained therein for

a subsequent increase of‘ consideration). if any. to be received by the Corporation upon the
conversion, exercise or exchange of such Convertible Securities; provided. however, that if in the
case of Convertible Securities. the minitnurn amount ofsuch consideration cannot be ascertainetl.

but is a function ofanti-dilution or similar protective clauses. the Corporation shall be deemed to
receive the minimum amount ofconsidcralion without reference to such clause:

(B) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section 6tb)(ii} of this Article VIII, upon any increase in the number of shares
of Common Stock deliverable upon exercise, conversion or exchange of. or a decrease in the

exercise price of, such Convertible Securities other than a change resulting from the anti-dilution

provisions thereof, the applicable Conversion Price shall forthwith be readjusted retroactively to

givc effect to such increase or decrease;

(C) With respect to any Convertible Securities issued
aiicr the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)(ii) of this Article VIII, ifthcrc is any increase in the number of

shares of Common Stock deliverable upon exercise. conversion or exchange of. or a decrease in

the exercise price of, such Convertible Securities other than u change resulting from the anti-

dilution provisions thereof. such Convcnible Securities shall be treated as if they had been

cancelled and-reissued and an adjustment to the Conversion Price with respect to such deemed

issuance shall be made pursuant to Section 6(b)(ii) of this Article VIII, if applicable;

(D) Willi respect to any Convertible Securities issued
prior to the issuance Date. if there is any in crease in the number of shares of Common Stock

deliverable upon ex ercisc, conversion or exchange of, or a decrease in the exercise price of‘. such
Convertible Securities other than it change resulting from the anti-dilution provisions thereof.

such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) ofthis Article V11], ifapplicublc;

(E) No further adjustment ofthe Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities: and

(F) On the expiration or tennination of any Convertible

Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as

would have been calculated had the adjustment been made upon the basis of the issuance of only

lll
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the number efsharcs ct‘ Common Stock actually issued upon the exercise. conversion or

exchange of such Convertible Securities (but ttdcing into account other adjustments (or potcntiat
adjustments) made foilowing the time ofissuancc of such Convertible Securities).

(iv) Riglrts Distrihun'rm.s. No adjustment oi'thc Conversion Price

pursuant to Section (>t'b)(ii) of this Articie Vtll shall be made as the result of the adoption of‘ a

plan commonly referred to as a “Stockholdcrs' Rights Plan" which provides for the issuance of

rights to acquire shares of capital stock of the Corporation upon the occurrence of some event

that is not within the control of the rights holders, or the issuance of rights under such plan:
provided. however, that the issuance ofcapitai stock of the Corporation pursuant to such rights

shail require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article Vlll.

(vi Calcttlntioris. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section 6(b) of this Article VIII to the

contrary notwithstanding, in no event shall the then current Conversion Price be increased as a

result ofany calculation made at any time pursuant to Section 6(b)(ii) ofthis Article Vlll. No

adjustment to the Conversion Pricc pursuant to Section 6(b) ofthis Article VIII shall be required

unless such adjustment would require an increase or decrease ol'ut least I% in the Conversion
Price; provided, however, that any adjustments which by reason ofthis Section 6{b)(v) are not
required to be made shall be carried forward and taken into account in any subsequent
adjustment.

(vi) Ouislrmding Shares. The number ofsltores of Common Stock at

any time outstanding shall include all shares oi‘(.‘ommon Stock outstanding at such time and any
shares ot'Common Stock issuable upon conversion or exercise of or in exchange for any
Convertible Securities to the extent any such Cnnvenible Securities are (i) convertible,

exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at it
price that is less than the Fair Market Value of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number ofshares of Common Stock at any

time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale oi‘ Cotnmon Stock,

(vii) .‘>‘ucc'es.n't-c /iu_'ftt.t'l‘mL'Jl‘ls. Successive adjustments in the Conversion
Price shall be made. without duplication. whenever any event specified in Section ti(b)(i) or

Section 6(b)(ii) of this Article VIII shall occur.

(c) Rcortganization, Consolidation, Merger, Asset Sale.

{i) in case of any capital reorganization or reclassification of
outstanding shares oi‘ Common Stock (other than a reclassilication covered by Section 6(b) of
this Article VIII). or in case of any consolidation or ntergcr of the Corporation with or into
another Person, or in case ofany sale, lease. exchange, transfer, conveyance or other disposition
(other titan by way of merger or consolidation) ofall or substantially all of the Corporation‘s
assets. on a consolidated basis, in one transaction or a series of related transactions, to any
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Person (including any group that is deemed to he a Person) {each of the foregoing being referred
to as a “Series A Transaction"), in each case which is cffcctcd in such a manner that the holders

ot'Common Stock are entitled to receive (either directly or upon subsequent liquidation} stock or

other securities or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series A Preferred Stock then outstanding shall thereafter be convertible into.

in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series A Transaction, the kind and amount ofshares ofstock and other securities and

property (including cash) receivable upon the consummation ofsuch Series A Transaction by a
holder of that number ofsharcs of Voting Common Stock into which one share of Series A

Preferred Stock was convertible immediately prior to the consummation of such Series A

Transaction (including. on a pro rata basis, the cash. securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series A Transaction);

provided that ifthe Series A Preferred Stock becomes convertible into property, then such

conversion shall be out of timds legally avaiiablc therefor; and provided, however, that. in any
Series A transaction where a holder cffectuatcs a conversion pursuant to this Section 6(6). such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to
Section 4 of this Atticle Vlll (it being understood that where both Section 4 of this Article VIII

and this Section 6(e) are applicable to a Series A ‘transaction, the Corporation shall give each
holder of the Series A Preferred Stock the right to elect whether to receive the Liquidation

Preference pursuant to Section 4 of this Article VIII or to receive, upon conversion of the
Series A l’rel'cn‘cd Stock. the kind and amount of shares of stock and other securities and

property referred to in the immediately preceding sentence}. In any such case, the Corporation

or the Person fonned by the consolidation or resulting from the merger or which acquires such
assets or which acquires the Corporation's shares. as the case may he, shall make appropriate
provisions in its certificate of incorporation or other constituent document and in the definitive

transaction documents relating to the Series A Transaction as to the rights and interest Ihercaltcr
of the holder ofshares of Series A l’rct'erred Stock. to the end that the provisions set forth herein

(including provisions with respect to changes in and other adjustments ofthe number of shares of
Voting Common Stock issuable upon conversion ofthc Series It I‘refcn'ed Stock and the

Conversion Price) shall thereafter be applicable in relation to any shares of Stock or other
securities or other property deliverable upon the conversion of the shares ofserics A I’rcl"erred
Stock, The Corporation shall not effect any such Series A Transaction unless prior to or
simultaneously with the consummation thereof the surviving corporation or purchaser, as the
case may he. shall assume hy written instrument the ohligal ion to deliver to each holder of shares
of Series A Preferred Stock such shares of stock. securities or other property as, in accordance

with the foregoing provisions. such holder is entitled to receive, and shall have delivered such
assumption agreement to such holder. -In case securities or property other than Common Stock
shall be issuable or deliverable upon conversion as aforesaid, then all references to Common
Stock in this Section 6 shall be deemed to apply, so far as appropriate and as nearly as may he, to
such other securities or propeny. The provisions ofthis Section (ate) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of
Series A Preferred Stock at least 20 Business Days prior to the date on which any Series A
Transaction or similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(c) shall limit the rights of '
holders of the Series A Preferred Stock to convert the Series A Preferred Stock or to vote their
shares of Series A Preferred Stock in connection with a Series A ‘transaction.
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(d) Reports. Whenever the number of shares of Voting Common Stock into
which each share ofseries A Preferred Stock is convertible is adjusted as provided in this

Section 6. the Corporation shall promptly mail to the holders of record of the outstanding shares
ofserics A Preferred Stock. at their respective t'idt.lI'CSScS as the same shall appear in the
Corporation's transfer books. a certificate signed by an executive officer ofihe Corporation

stating that the number ofsliares of Voting Common Stock into which the shares of Series A
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and

certifying the calculation of such adjustment). the new number of shares of Voting, Common

Stock (or describing the new stock, securities. cash or other property) into which each share of

Series A Preferred Stock is convertible as a result of such adjustment, a bricfstateinent of the
facts requiring such adjustment and when such adjustment bccamc ctfectivc.

(c) Conversion Procedures.

(i) The holder of any shares of Series A Preferred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrciidcring for such purpose to the Corporation. at its principal office or at such other
office or agency maintained by the Corporation for that purpose. a cenificatc or certificates

representing the shares of Series A Preferred Stock to be convened. duly endorsed in blank.

accompanied by a written notice stating that such hoidcr elects to convert all or a specified
number ofsuch shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable. and in any event within two Business

Days alter the suncndcr of such ccrtiiicate or certificates and the receipt ofsuch notice relating

thereto. the Corporation shall deliver or cause to be delivered (x}ccr1it'icatcs (which shall bear

legends, ifappropriate) registered in the name of such holder representing the number ofsharcs
ofvoiing Common Stock to which the holder ofsharcs ot‘Scries A Preferred Stock so convened
shall be entitled. (y) ifless than the full nuntbcrofsharcs of Series A Preferred Stock evidenced

by the surrcndcrcil certificate or certificates are being convened. a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number
ofshares converted and (2; payment ofall amounts to which ii holder is entitled pursuant to

Sections t'i(:i)li) and (iii) ofthii: Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall he issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be fully paid and non-assessable. free and clear of all
taxes. liens. charges and encumbriiitccs created, in each case. by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date of receipt ofsuch notice and of such surrender of the ccnificaie or

ecrii ficatcs representing the shares of Series A Preferred Stock to be converted so that the rights
of the holderithcrcof as to the shares being converted shall cease except for the right to receive

shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(1) ofthis Article VIII. and the Person entitled to receive the shares of Voting Common
Stock shall be treated for all purposes as having become the record holder ofsuch shares of

Voting Common Stock at such time.

(iii) lfa conversion of Series A Preferred Stock is to be made in

connection with an Initial Public Otteriiig (subject to the provisioiis of Section 6[a)tii} of this
Article VI I I). a Series A Transaction or a similar transaction altccting the Corporation (Other
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than a tender or exchange offer). the conversion of any shares of Series A Preferred Stock may,

at the election ofthe holder thereof. be conditioned upon the consummation of such transaction.
in which case such conversion shall not be deemed to be effective until such transaction has been

consummated. In connection with any tender or exchange olTer for shares of Common Stock.

holders ofseries A Preferred Stock shall have the right to tender (or submit for exchange] shares
of Series A Preferred Stock in such a manner so as to preserve the status of such shares as Series

A Preferred Stock until immediately prior to such time as shares ofCommon Stock are to he
purchased (or exchanged) pursuant to such offer. at which time that portion of the shares of

Series A Preferred Stock so tendered (or submitted for exchange} which is convertible into the

number of shares of Voting Cotnmon Stock to be purchased (or exchanged} pursuant to such

offer shall be automatieally convened into the appropriate number of shares of Voting Common
Stock. Any shares of Series A Preferred Stock not so converted shall he returned to the holder as
Series A Preferred Stock.

(iv) The Corporation shall not close its books against the transfer of
Series A Prefened Stock or of Voting Common Stock issued or issuable upon conversion of

Series A Preferred Stock in any manner which interferes with the timely conversion of Series A
Preferred Stock.

(v) In the event of an automatic conversion ofthc Series A Preferred

Stock pursuant to Section o(a)(ii) ofthis Article VIII. each holder of shares ofscrics A Preferred
Stock shall surrender for such purpose to the Corporation. at its principal office or at such other

office or agency maintained by the Corporation for that purpose, the ccrti lieate or certificates

representing the shares ofScrics A Preferred Stock held by such holder. duly endorsed in blank.
As prompliy as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering. and, provided that such holder has effected such

surrender at least I0 Business Days following the receipt by it ofthe notice referred to in Section
o(a)(ii) of this Article VIII. in sullicient time to allow such holder to participate in the Initial

Public Offering. if such holder is panicipating. the Corporation shall deliver or cause to be
delivered (x) certificates (which shall bear legends, if appropriate) registered in the name ofsueh

holder representing. the number of shares of Voting Common Stock to which such holder shall be
entitled. and (y) payment ofall amounts to which such holder is entitled pursuant to Sections
6(a)(ii) and (mm of this Article VII}. All shares of Voting Common Stock issuable upon
conversion ofthc Series A Preferred Stock shall be issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be Fully paid and non-assessable. free and clear of all
taxes. liens. charges and encumbrances created. in each case. by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

- (but contingent upon) the consummation ofthc initial Public Offering. 30 U131. UPON ll“?
consummation of the initial Public Otfcring. the rights of the holder thereofshall cease except

for the right to receive shares ofVoting Common Stock and any payment ofamounts due

pursuant to Sections 6(a)(ii) and on) of this Article Vlil, and the Person entitled to receive the
shares ofvoting Common Stock shall he treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

(I) Fractional Shares. In connection with the conversion of any shares of

Series A i’referred Stock pursuant to this Section 0. no fractions of shares of Voting Common
Stock shall be issued, but in lieu thcreofthc Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value ofn share of Voting Cornrnon Stock on the day on which such shares of Series A
Preferred Stock are deemed to have been convened. If more than one share ofSeries A

Preferred Stock shall be surrendered For conversion at one time by the same holder, the number

of full shares ofVoting Corntrlon Stock issuable upon conversion thercofshall be computed on
the basis ofthc total number ofsharcs oi'Scrics A Preferred Stock so surrendered.

(g) Bgc_sg_rvation of Shares. The Corporation shall at all times reserve and keep
available, free from liens, charges and security interests and not subject to any preemptive rights.
for issuance upon conversion of the Series A Preferred Stock, such number ofits authorized but

unissued shares of Voting Common Stock as will from time to time be sufficient to permit the

conversion of all outstanding shares ofScries A Preferred Stock, and shall take or cause to be
taken all action required to increase the authorized number of shares ot'Voting. Common Stock if

necessary to pcmtit the conversion ofall outstanding shares of Series A Preferred Stock and to

ensure that the shares of Voting Common Stock maybe issued without violation ofany
applicable law or regulation or of any requirement ofany securities exchange or inter-dealer

quotation system on which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or, if strictly applicable. would not, in the good faith
judgment of the Board of Directors, fairly protect the conversion rights of the Series A Preferred

Stock in accordance with the essential intent and principles ofsuclt provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with

such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of

the Board ol'Dirccto1's, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the cflcct of increasing the Conversion Price, or otherwise adversely affect
the holders ol‘Series A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares of Series A Preferred Stock converted, purchased or otherwise

acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to

rcissuance by the Board of‘ Directors as shares tifanyone or more scrics.

ARTICLE IX

SERIES B PREFERRED STOCK

SECTION I. RANK.

The Series B Preferred Stock shall. with respect to each Attribute, rank (i) senior

to all securities that arc Junior Securities with respect to such Attribute. (ii) on a parity with all

securities that are Parity Securities with respect to such Attribute and (iii) junior to all securities
that are Senior Securities with respect to such Attribute. The Series B Preferred Stock shall rank
on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Series A Preferred Stock, the Series C Preferred

Stock and the Common Stock with rcspect to rights upon any Liquidation.
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SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid. and no other distribution shall be made, on or

with respect to the Common Stock unless and until the holders ofthe Series B Preferred Stock as
of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid. out offunds legally available therefor. dividends in an amount
(whether in the form or cash. securities or other property) equal to the amount (and in the fonn)
of the dividends or distribution that such holder would have received had the Series B Preferred

Stock been convened into Voting Common Stock immediately prior to the record date of such

dividend or distribution on the Common Stock; provided, however. that ifthe Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall

be payable in respect ofthc Series B Preferred Stock on account ollhc portion of such dividend

or distribution on the Common Stock payable in Common Stock or Convertible Securities. to the

extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on

the same payment terms as for) the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid. and no other distribution shall be made, on or
with respect to the Series A Preferred Stock (other than dividends declared and paid or
distributions made by reason ofa dividend or distribution with respect to the Common Stock.
which shall be govemed by Section 2(a) of this Article IX. and other than dividends and

distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below} unless and until the holders of the Series B Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Series A Preferred
Stock shall be paid. out of funds legally available therefor. dividends in respect ofeach share of
Series B Preferred Stock in an amount (whether in the form of cash. securities or other property)

equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share ofthc Series A Preferred Stock; provided, however. that if the Corporation declares and

pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part o|'Comrnon Stock or Convertible Securities. then no such dividend or distribution shall be
payable in respect of the Series B Preferred Stock on account ofthe portion of such dividend or
distribution on the Series A Preferred Stock payable in Common Stock or Convertible Securities,

to the extent that an anti—di|ution adjustment under Section 6(b}(i) ofthis Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall he pnyubte on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Series A Preferred Stock
established by the Board ol‘ Directors.

(C) ll‘. alter the Issuance Date, the Series B Preferred Stock or the Series A
Preferred Stock is subdivided, combined or rcclassilicd into a greater or lesser number cfshares

without a corresponding action being taken with respect to the other series of Preferred Stock.
then any dividend or distribution payable with respect to the Series B Preferred Stock by reason
ofa dividend or distribution payable with respect to the Series A Preferred Stock shall be
appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares oi‘ Series I3 Preferred
Stock, nor shall any holder thereofhavc the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event ol'u Liquidatioli, each holder of shares of the Series B

I‘rel‘errcd Stock shall be entitled to receive out ofassets ofthe Corporation available for

distribution to its stockholders. in preference to any distribution to holders of securities that are

Junior Securities with respect to a Liquidation, an amount of cash with respect to each share of
Series B Preferred Stock held by such holder equal to the Liquidation Preference.

{b) No payment of the Liquidation Preference shali be made with respect to

any share ofserics B Preferred Stock unless and until the liquidation preferences payable with

respect to any securities that are Senior Securities with respect to payments upon a Liquidation

shall have been paid in lizll. No fuli preferential payment on account ofany Liquidation shall be

made with respect to any class ofsccurilies that are Parity Securities with respect to payments

upon a Liquidation unless the Liquidation Preference in respect of each share of Series B

Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,

upon any Liquidation, alter the distribution ofthe liquitlalion preferences to any securities that
are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation
are not sufficient to pay in iitll the Liquidation Preference payable with respect to all of the

outstanding shares ofseries B Prct‘erred Stock and the full liquidation payments payable with
respect to any outstanding securities that are Parity Securities with respect to payments upon a
Liquidation. then such shares of Series B l'ret‘erred Stock and such Parity Securities shall share
ratably in such clistribuliun of assets in accordance with the full respective preferential payments

that would be payable on such shares ol'Scries B Preferred Stock and such Parity Securities ifall
amounts payable thereon were payable in full.

(c) Alter the payment to the holders ofshares of the Series B Preferred Stock

of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series B Preferred Stock as such shall have no right or claim to any of the

remaining assets of the Corporation.

(d) Without limiting the voting rights of any holder of Series B Preferred
Stock. the holders ofshares of the Series B Preferred Stock shall be emitted to receive at least I0

Business Days prior written notice ofany Liquidation, and may convert their Series B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5. VOTING RIGHTS.

(at General. Each holder ofscries B Preferred Stock shall have full ‘voting
rights and powers. and shall be entitled to vote on all matters put to a vote or consent ot
stockliolders of the Corporation, with each share of Series B Preferred Stock having the number
ofvotcs equal to the number of shares ofvoting Common Stock into which such share ofseries
B Prctbn-ed Stock could be converted in accordance with Section 6 ofthis Article IX as of the
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record date for the vote or consent which is being taken. The holders of the Series B Prelerrcd

Stock. the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and

any other class or series ofeapital stock entitled to vote together with the Voting Common

Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any

eeniticate ofdcsignations ofthe Corporation from time to time in effect. Holders of Series B
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporation's bylaws.

(1)) Voting with Respect to Certain Matters. In addition to any matters

requiring a separate vote oflhe Series B Preferred Stock under applicable law, the Corporation

shall not. without the prior written consent or approval of the holders ofmore than 50% of the
issued and outstanding shares ol'Scrics [3 Preferred Stock. voting as a single class:

(i) amend. repeal. or change the riglits. preferences or privileges of the
shares ot'Scrics 8 Preferred Stock (as in effect on the Issuance Date) in any manner that would

affect adversely the shares of Series B Preferred Stock in a manner different from the effect on
shares ofthe other classes or series ofcapitel stock of‘ the Corporation (including maintaining the

seniority ofthc Series B Preferred Stock over certain other classes or series of capital stock of

the Corporation, as set forth in the last sentence of Section I ofthis Article [X as in effect on the
Issuance Date); or

(ii) increase or decrease (other than by conversion ofthe Series B

Preferred Stock into Voting Common Stock) the total number oI'attthorized shares of Series B
Preferred Stock.

(c} Number ol'\/otes Per Share. In connection with any right to vote as a

single class pursuant to Section 5(1)) ofthis Article IX. each hoidcr ofshnres of Series B
Preferred Stock shall have one vote for each share held.

SECTION 6. CONVERSION.

(it) Terms of Convgrsion.

ii) Oprionrtl Con-rersiorr. Each share oi‘Scries B Preferred Stock shall
be convertible. at the option ofthe holder thereof, at any time. and from time to time. on the
terms and conditions set forth in this Section 6. into a number ol' fully paid and non-assessable

shares of Voting Common Stock equal to the quotient obtained by dividing (X) the Stated Value
by (y) the Conversion Price in eflcct on the date of such conversion. in addition. upon such
conversion. the Corporation shall pay to the holder of any shares of Series 13 Preferred Stock
being converted. out of funds legally available therefor. an amount in cash equal to any declared
but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section ()(c)(ii‘j of this Article IX.

(ii) ' /lllfortltlllc‘ C‘oiwrv'sioir upon Irzinnl Pnbl.ic- Qtfcring. in the event
there shall occur an Initial Public Offering, then. at least 30 days prior to the effective date of the

registration statement relating to the Initial Public Olfcring. there shail l'tc Submlltcd 10 it V016 0r
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the holders of the Series B Preferred Stock as to whether all of the outstanding shares of Series B

Preferred Stock shall be convened into shares nrvoting Common Stock immediately prior to the
consummation ofthc Initial Public Offering. lfthc holders of at least 75% ofthe outstanding

shares ofSerics I3 Preferred Stock vote in favor thereof. then, effective immediately prior to (but

Contingent upon) the consuntmation ofthe Initial Public Offering, without any further action by

the Corporation or the holders of shares of Series B Preferred Stock. each then outstanding share
of Series B Preferred Stock shall automatically be convened into ll number of fully paid and nonv

assessable shares of Voting Common Stock equal to the quotient obtained by dividing (it) the

Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition,

upon such conversion, the Corporation shall pay toeach holder ofarly shares of Series B
Preferred Stock so convened, out of funds legally available therefor, an amount in cash equal to

any declared but unpaid dividends on the shares of Series 8 Preferred Stock so convened for
which the record date is a date prior to the date on which the Initial Public Offering is

consummated. The Corporation shall give each holder of Series F! Preferred Stock written notice

ofthc results ofthe vote referred to in this Section 6{a)(ii) within live Business Days after the
date the vote is taken.

(b) Adjustment ofConvct'sion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Dr'\=ia'errd.r. Splits. etc. In case the Corporation shall, at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares ofcommon Stock or Convertible Securities, in either case. in shares of

Common Stock, or (B) effect a subdivision. combination, consolidation or reclassification oflhe

outstanding shares of Common Stock into a greater or lesser number of shares of Common Stock

(without a comparable adjustment being made to the Series B Preferred Stock), then. and in each
such case, the Conversion Price in effect immediately prior to such event or the record date

herefor, whichever is earlier. shall be adjusted by multiplying such Conversion Price by a
fraction of-which (x) the numerator is the number of shares of Common Stock that were

outstanding (as determined in accordance with Section o(b)(vi) ofthis Article IX) immediately
prior to such event and (y) the denominator is the number ofshares of Common Stock
outstanding {as detennined in accordance with Section 6(b)(vi) of this Article IX) immediately
after such event. An adjustment made pursuant to this Section 6(b){i) shall become effective (it)

in the case of any such dividend or distribution, immediately after the close ofbusiness on the
date for the determination of holders ofshares of Common Stock entitled to receive such

dividend or distribution. or (y) in the case o|'any such subdivision, combination or
reclassification. at the close of business on the day upon which such corporate action becomes
effective.

(ii) I.rsurr.-ir:e.s' qfzlddiriorinl Shares. ln case the Corporation shall at
any time or from time to time after the Issuance Date issue any Additional Shares without
consideration or for a consideration per share (or having a conversion, exchange or exercise price

per share) less than the Conversion Price in effect immediately prior to such issuance, then. and
in each such case, the Conversion Price in effect immediately prior to such issuance shall be

reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction of which (it) the numerator is the sum ot‘(i) the product of
(A) the number ofshnres ofCommon Stock outstanding (as determined in accordance with
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Section otbitvi) of this Article IX) immediately prior to such isstzancc multiplied by (B) the
Conversion Price in efTec__t immediately prior to such issuance and (ii) the aggregate

consideration received by the Corporation for the total number of shares of Common Stock so

issued (or, in the case of Convertible Securities, the aggregate consideration received by the
Corporation for the total amount of Convertible Securities so issued plus the aggregate

consideration receivable by the Corporation for the Common Stock into or for which the

Convertibie Securities are convertible, exercisable or exchangeable), and {y) the denominator is

the product oi'(i) the sum of(A) the total number of shares oi'Common Stock outstanding (as

detcnnined in accordance with Section ti(b)(vi) of’ this Article IX) immediately prior to such
issuance and (B) the number of additional shares ot'C‘.omrnon Stock so issued {or into or for

which the Convertible Securities may be convened, exercised or exchanged), multiplied by (ii)
the Conversion Price in effect immediately prior to such issuance. An adjustment made pursuant

to this Section 6(b)(ii) shall bcmade on the next Business Day following the date on which any

such issuance is made and shall be ctiective retroactively to the close of business on the date of

such issuance. Notwithstanding the foregoing, no adjustment shall be made pursuant to this

Section 6(b)(ii) in connection with any Excluded lssuanccs.

(iii) General. For the purposes of any adjustment oflhe Conversion

Price pursuant to Section 6{b)(ii) of this Article IX, the following provisions shall be applicable:

( i} In the case of the issuance ofCommon Stock or
Convertible Securities for cash in a public offering or private placement, the aggregate

consideration shall be deemed to be the amount of cash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a

consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3) Subparagruph (2) notwithstanding. in the case of the

issuance ol'Additional Shares to the owners of the non-surviving entity in connection with any
merger in which the Corporation is the surviving corporation. the ttmounl of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and

business of the non-surviving entity as is attributabte to such Additional Shares.

(4) if Common Stock is sold as a unit with other securities, the

aggregate consideration received for such Common Stock shall be deemed to be net ofthc Fair
Market Value oi'such other other securities.

(5) In the case of the issuance ot'Convertible Securities:

(A) The aggregate maximum number of shares of
Common Stock (as set forth in the instruments relating thereto, without regard to any provision

contained therein for a subsequent reduction of such number) dclivcrabie upon conversion of or

in exchange For. or upon the exercise oi‘. such Convcrtibte Securities and subsequent conversion,
exchange or exercise thereofshall be deemed to have been issued at the time such Convertible
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Securities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities. plus the minimum amount ofconsidcration (as
set forth in the instruments relating thereto. without regard to any provision contained therein for

a subsequent increase of consideration). it" any. to be received by the Corporation upon the
conversion. exercise or exchange of’ such Conveniblc Securities; provided. however. that if in the
case ot'Conver1iblc Securities. the minimum amount of such consideration cannot be ascertained,

but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B) With respect to any Convertible Securities issued

alter the Issuance Date For which an adjustment to the Conversion Price previously has been
made pursuant to Section 6(b)(ii) ul' this Article IX. upon any increase in the number ofshttres of
Common Stock deliverable upon exercise. conversion or exchange of, or a decrease in the

exercise price of. such Convertible Securities other than a change resulting from the anti-dilution

provisions thereof. the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease:

(C) With respect to any Convertible Securities issued

after the issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Section (i(h)(ii} ofthis Article IX. ifthere is any increase in the number of

shares of Common Stock deliverable upon exercise. conversion or exchange of, or a decrease in

the exercise price of, such Convertible Securities other than a change resulting from the anti-

dilutinn provisions thereof. such Convertible Securities shall be treated as if they had been

cancelled and reissued and an adjustment to the Conversiun Price with respect to such deemed

issuance shall be made pursuant to Section 6(b)[ii) of this Article ix. ifapplicablc;

(D) With respect to any Convertible Securities issued
prior to the issuance Date. iftherc is any increase in the number ofshares ot'(?ommon Stock

deliverable upon exercise. conversion or exchange ol", or it decrease in the exercise price cl‘. such

Convertible Securities other than a change resulting from the anti-dilution provisions thereof.
such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) ofthis Article IX, ifitpplicublc:

(E) No further adjustment ofthe Conversion Price

adjusted upon the issuance ufany such Conveniblc Securities shall be made as a result of the

actual issuance ol'Common Stock upon the exercise. conversion or exchange of any such
Convertible Securities; and

(P) On the expiration or termination ofany Convertible
Securities. the Conversion Price shall forthwith he recalculated to such Convcrsion Price as

would have been calculated had the adjustment been made upon the basis of the issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or

exchange of such Convertible Securities {but taking into account other adjustments (or potential

adjustments) made Following the time ofissuanee of such (‘onvertihlc Securities}.

(iv) Riglitr Dr'strr'brrtr'amr. No adjustment of the Conversion Price
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pursuant to Section 6(b)(ii) ofthis Article IX shall be made as the result of‘ the adoption ofa plan

commonly referred to as a “Stocl-cholders‘ Rights Plan“ which provides for the issuance of rights
to acquire shares of capital stock ol'the Corporation upon the occurrence of some event that is
not within the control of the rights holders, or the issuance ofrights under such plan; provided,

however, that the issuance ofcapital stock oftlrc Corporation pursuant to such rights shall

require adjustment to the Conversion Price pursuant to Section 6(b)(ii) ofthis Article IX.

(v) Calctrlariorrs. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section b(b) ofthis Article [X to the
contrary notwithstanding. in no event shall the then current Conversion Price be increased as a

result ofany calculation made at any time pursuant to Section o(b)tii} of this Article IX. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article IX shall be required

unless such adjustment would require an increase or decrease of at least l% in the Conversion

Price; provided. however. that any adjustments which by reason of‘ this Section 6{b)(v) are not
required to be made shall be carried forward and taken into account in any subsequent

adjustment.

(vi) Orrtstrr.-rding Slrarmr. The number ofsharcs of Common Stock at

any time outstanding shall include all shares ol‘Common Stock outstanding at such time and any

Shares of Common Stock issuable upon conversion or exercise of or in exchange for any

Convertible Securities to the extent city such Convertible Securities are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value ofa share of Common Stock issuable upon such

conversion, exercise or exchange at such time- The number of shares ot‘Cornmon Stock at any
time outstanding shall not include any shares ol‘Common Stock thcn owned or held by or for the
aecount of the Corporation or any Subsidiary of the Corporation, and the disposition of any

shares owned or held by the Corporation or any Subsidiary ofthc Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(viil Srrccessr'r'c .4ct_ljrrsmrcnrs. Successive adjustments in the Conversion

Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or
Section 6(h){ii) ofthis Article IX shalloccur.

tc) Reorgani-z.:ttiort, Consolidation, Merger Asset Sale.

(i) In case ofany capital reorganization or reclassification of

outstanding shares ot'C‘ommon Stock (other than a reclassification covered by Section 6(b) of
this Article IX), or in case of any consolidation or tncrgcr ofthe Corporation with or into another
Person, or in case of any sale. lease, exchange. transfer, conveyance or other disposition (other
than by way ofmcrgcr or consolidation) of all or substantially all of the Corporatlc-n‘s assets. on
a consolidated basis. in one transaction or a series of related transactions. to any Person

(including any group that is deemed to be a Person) (each or the foregoing being referred to as a
“Series B Transaction"). in each case which is elTccled in such a manner that the holders of
Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock.
then each share of Series 13 Preferred Stock then outstanding shall therealler be convertible into,
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in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series B Transaction, the kind and amount ofshares of stock and other securities and

property (including cash) receivable upon the consummation ofsueh Series B Transaction by a
holder of that number ofshares of Voting Common Stock into which one share ofSerics 8

Preferred Stock was convertibie imtnediately prior to the consummation ofsuch Series 8

Transaction (including. on a-pro rata basis, the cash, securities or property received by holders of

Common Stock in any lender or exchange offer that is a step in such Series B Transaction);

provided that if the Series B Preferred Stock becomes convertible into property. then such
conversion shall be out offunds iegally available therefor; and provided. further. that, in any

Series 3 Transaction where a holder effcctuates a conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any paytrtcnt of Liquidation Preference pursuant to

Section 4 of this Article [X [it being understood that where both Section 4 of this Article ix and

this Section 6(c) are applicable to a Series I3 Transaction. the Corporation shall give each holder
of the Series B Preferred Stock the right to elect whether to receive the Liquidation Preference

pursuant to Section 4 ofthis Article [X or to receive, upon conversion ol'lhe Series B Preferred

Stock, the kind and amount ofshares of stock and other securities and property referred to in the

immediately preceding sentence). In any such case, the Corporation or the Person fonned by the
consolidation or resulting from the merger or which acquires such assets or which acquires the

Corporation's shares, as the case may be. shut] make appropriate provisions in its certificate of
incorporation or other constituent document and in the definitive transaction documents relating

to the Series B Transaction as to the rights and interest thcrcaticr ol' the hotder of shares of Series

B Preferred Stock, to the end that the provisions set forth herein (including provisions with

respect to changes in and other adjustments ofthc number of shares of Voting Common Stock

issuable upon conversion ofthe Series 13 Preferred Stock and the Conversion Price) shall
th crcalier be applicable in relation to any shares of stock or other securities or other property

deliverable upon the conversion of the shares of Series B Preferred Stock. The Corporation shall

not effect any such Series B Transaction unless prior to or simultaneously with the

consummation thereof the surviving corporation or purchaser. as the case may he. shall assume

by written instrument the obligation to deliver to each holder ofshrtres of Series B Preferred

Stock such shares of stock. securities or other propeny as, in accordance with the foregoing

provisions, such holder is entitled to receive, and shall have delivered such assumption

agreement to such holder. in case securities or property other than Common Stock shall be
issuable or deliverable upon conversion as aforesaid. then all references to Common Stock in this

Section 0 shall be deemed to apply. so far as appropriate and as nearly as may be, to such other

securities or property. The provisions of this Section 6(c) shall sitnilurty apply to successive
Series B Transactions. The Corporation shall give written notice to the holders of Series B
Preferred Stock at least 20 Business Days prior to the date on which any Series [3 Transaction or

similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(c) shall limit the rights of
holders ofthe Series B Preferred Stock to convert the Series B Preferred Stock or to vote their

shares ot'Series B Preferred Stock in connection with a Series B Transaction.

(rt) Reports. Whenever the number ofsharcs of Voting Common Stoclt into
which each share of Series 13 Preferred Stock is convertible is adjusted as provided in this

Section (1, the Corporation shall promptly mail to the holders ollrccord ol'the outstanding shares
ofseries B Preferred Stock. at their respective addresses s the same shall appear in the
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Corporation's transfer books, a cenitieate signed by an executive officer ofthe Corporation
stating that the number of shares of Voting Common Stock into which the shares ot'Serics B
l’rct'erred Stock are convertible has been adjusted (setting forth in reasonable detail and

certifying the calculation of such adjustment). tlte new number ofsharcs of Voting Common
Stock (or describing the new stock, securities. cash or other property) into which each share of

Series B Preferred Stock is convertible as a result of such adjustment, a brief statement of the

facts requiring such adjustment and when such adjustment became effective.

(c) Conversiott Procedures.

(i) The holder of any shares of Series B l’rel'erred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the Corporation. at its principal office or at such other

oflice or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Series 13 Preferred Stock to be converted. duly endorsed in blank,

accompanied by a written notice stating that such holder elects to convert all or a specified

number of such shares in accordance with Ilte provisions of this Section 6.

(ii) As promptly as practicable. and in any event within two Business
Days allcr the surrcnrler of such cettilicate or certificates and the receipt of such notice relating

thereto, the Corporation shall deliver or cause to be detiveretl (it) certificates (which shall bear

legends. if appropriate) registered in the name of such holder representing the number ofsharcs
of Voting Common Stock to which the holder of shares of'Series B Preferred Stock so convened
shall be entitled, (y) if less than the full number ofshures ol'Scries B Preferred Stock evidenced

by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number ofsharcs evidenced by such surrendered certificate or certificates less the number
of shares converted and (2) payment ofall amounts to which a holder is entitled pursuant to

Sections 6(a)(i) and 60) of this Article IX. All shares of‘ Voting Common Stock issuable upon
conversion oi'the Series 13 Preferred Stock shall he issued without charge to the holders of Series

[3 Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear ol'al|
taxes. liens. charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date of receipt of such notice and of such surrender ofthe certificate or
certificates representing the shares ol‘Series B Preferred Stock to be converted so that the rights
oi'the holder thereof as to the shares being converted shall cease except for the right to receive

shares of Voting Common Stock and any payment ofatttouttts due pursuant to Sections 6(a)(i)
and otl) of this Article IX, and the Person entitled to receive the shares of Voting Common Stock

shail be treated for all purposes as having bccotne the record holder of such shares of Voting
Common Stock at such time.

(iii) lfa conversion ol'Series B Preferred Steel: is to be made in
connection with an Initial Public Offering (subject to Section o(a)(ii) ofthis Article IX). a Series
B Transaction or a similar transaction al‘l'ecting the Corporation (other than a tender or exchange

offer). the conversion of any shares of Series 15 Preferred Stock may, at the ctection of the holder
thereof, be conditioned upon the consummation ofsueh transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. In

connection with any tender or exchange offer for shares of Common Stock. holders of Series B
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Prcfcrrctl Stock shall have the right to tender (or submit for exchange) shares of Series B

Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred

Stock until immediately hrior to such lime as shares ofCommon Stock are to be purchased (or

excliangcd) pursuant to such offer. at which time that portion of the shares ol'Scrics 13 Preferred
Stock so tendered (or submitted for exchange) which is convertible into the number ofsharcs of

Voting Common Stock to be purchased (or exchanged) pursuant to such olfcr shall be

automatically converted into the appropriate number ofshares of Voting Common Stock. Any
shares ofSerics B Preferred Stock not so enlivened shall be returned to the holder as Series B
l’ret'crrcd Stock.

(iv) The Corporation shall not close its books against the transfer of
Series B Preferred Stock or of Voting Common Stock issued or issuable upon conversion of

Series B Preferred Stock in any manner which interferes with the timely conversion of Series B
Preferred Stock.

(v) In the event ofan automatic conversion of the Series B Preferred

Stock pursuant to Section 6(a)(ii} of this Article IX. each holder of shares of Series B Preferred

Stock shall surrender for such purpose to the Corporation. at its principal office or at such other

office or agency maintained by the Corporation for that purpose, the certificate or certificates

representing the shares of Series 13 Preferred Stock held by such holder. duly endorsed in blank.
As promptly as practicable utter the surrender ofsuch certificate or certificates and
consummation ofthc Initial Public Offering. and, provided that such holder has effected such
surrender at least it) Business Days following the receipt by it ofthe notice referred to in Section

ti(a)(ii) oftliis Article IX. in sutlicicnt time to allow such holder to participate in the Initial

Public Offering. ifsuch holder is participating. the Corporation shall deliver or cause to be
delivered (xi certificates (which shall bear legends, if appropriate) registered in the name of such

holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled. and (y) payment ofall amounts to which such holder is entitled pursuant to Sections
6(a)[ii) and em or this Article IX. All shares ofvoting Common Stock issuable upon

conversion oftltc Series B Preferred Stock shall be issued without charge to the holders of Series

13 Preferred Stock and upon issuance shall be fully paid and non-assessable. free and clear ofall

taxes. liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shalt be deemed to have been made immediately prior to

(but contingent upon) the consummation of the Initial Public Offering. so that. Upon the
consummation or the Initial Public Offering, the rights of the holder thereof shall cease except

for the right to receive shares of Voting Common Stock and any payment oI' amounts due
pursuant to Sections 6(a)(ii) and Call‘) of this Article IX. and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder ofsuch shares o|'Voting, Common Stock at such time.

(0 Fractional Shares. In connection with the conversion ofany shares of

Series B Preferred Stock pursuant to this Section 6. no fractions of shares of Voting, Common
Stock shall be issued. but in lieu thereof the Corporation shall pay a cash adjustment in respect of

such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value ot'a share ofvoting Common Stock on the day on which such shares of‘ Series 13
Preferred Stock are deemed to have been convened. If more than one share of Series B Preferred

Stock shall be surrendered for conversion at one time by the same holder. the number of full
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shares ofvoting Common Stock issuable upon conversion thereof shall be computed on the
hasis ofthe total number of shares of Series B i’ret‘erred Stocl-t so surrendered.

(g) Reservation of Shares. The Corporation shall at all times reserve and keep
available, free from liens, charges and security interests and not subject to any preemptive rights.

for issuance upon conversion ofthe Series B Preferred Stoelt. such number of its authorized but

unissued shares ofvoting Common Stock as will from time to time be suiiicicnt to pennit the
conversion of all outstanding shares ofseries B Preferred Stock, and shall take or cause to be

taken all actiott required to increase the authorized number of shares of'Votiny, Common Stock if

necessary to pcnnit the conversion ofall outstanding shares of Series B Preferred Stock and to
ensure that the shares ofvoting Common Stock may be issued without violation of any

applicable law or regulation or efany requirement of any securities exchange or inter—dealer
quotation system of which the shares of Voting Cotnrnon Stock may be listed or traded.

(h) If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or. ifstrictly applicable. would not, in the good faith

judgment of the Board of Directors, fairly protect the conversion rights ofthc Series 8 Preferred
Stock in accordance with the essential intent and principles of such provisions. then the Board of
Directors shall make such adjustments in the application of such provisions. in accordance with

such essential intent and principles. as shall be reasonably necessary, in the good faith opinion of

the Board ofDircctors_ to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the etibct ofincreasing the Conversion Price. or otherwise adversely affect
the holders ofSe-ries B Preferred Stock.

SECTION 7. REACQUIRED SHARES.

Any shares ol'Set'ies B Preferred Stock converted. purchased or otherwise

acquired by the Corporation in any manner whatsoever shall have the status ofauthorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to
rcissuanee by the Board of Directors as shares of anyone or more series.

ARTICLE X

SERIES C PREFERRED STOCK

SEC‘TION i. RANK.

The Series C Preferred Stock shall rank senior to the Common Stock. but junior to

the Series A Preferred Stock. the Series B Preferred Stock and all other capital stock of the

Corporation. with respect to rights on Liquidation. The C.‘-I Preferred. the C —2 Preferred. the C-3
l’ret'crrcd and the Cut Preferred shall rank on parity with one another with respect to rights on

Liquidation.

SECTION 2. DWIDENDS.

The Series C Prefetred Stock shall not be entitled to receive any dividends from

the Corporation.
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SFCTION 3. REDEMPTION.

The Corporatioti shall have no right to redeem any shares of Series C Preferred
Stock. nor shall any holder thcrenlllravc the right to require the Corporation to redeem any such
share.

SECTION 4. IJQIIIDATION, DISSOLUTION OR WINDING UP.

(rt) in the event ofa Liquidation, each huldcrofshares ol‘C-l Preferred, C-2
Preferred. C-3 l’rcl'errcd or C-4 Preferred shall be entitled to receive out of assets of the

Corporation available for distribution to its stockholders. in preference to any distribution to

holders of securities that are Junior Securities with respect to it Liquidation, an amount of cash

with respect to each share of C‘~l Preferred, C-2 Prelcrred, C‘-3 Preferred or C-4 Preferred held by

such holder equal to the Liquidation Preference.

(I3) No payment oftlrc Liquidation Preference shall be made with respect to

any share ot'C-I Preferred. C-2 Preferred. 03 Preferred or C-4 Preferred unless and until the

liquidation preferences payable with respect to any securities that are Senior Securities with

respect to payments upon it Liquidation shall have been paid in full. No full preferential
payment on account ofany Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon «it Liquidation unless the Liquidation

Preference in respect of each share ol'Scn'es C t'rct'errcd Stock shall likewise be paid at the same
time in connection with such Liquidation. it‘. upon any Liquidation. alter the distribution ofthe

liquidation preferences to any securities that are Senior Securities with respect to payments upon

a Liquidation. the assets of the Corporation are not Sl.lIllClCl"tl to pay in full the Liquidation
|’rcli.:rcncc payable with respect to all of the outstanding shares of Series C Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then all such shares of Series C Preferred
Stock and such Parity Securities shalt share ratably in such distribution of assets in accordance
with the hill respective preferential payments that would be payable on such shares of Series C
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders ofshares of Series C‘ Preferred Stock of
the full amount ufany liquidating distribution to which they are entitled under this Section 4. the
holders of Series C Preferred Stock as such shall have no right or ciaim to any of the remaining

assets ofthc Corporation.

(<1) Without limiting the voting rights. ifany. ofany holder of Series C‘
Preferred Stock. the Corporation shall give the holders of the Series C Preferred Stock written
notice at least I0 Business Days prior to the date on which the Corporation closes its books or
takes a record. with respect to any Liquidation.

SECTION 5. VOTING RIGHTS.

(at) General. No holder of Series C Preferred Stock shall be entitled to any
voting rights, except as hereinzrtlcr provided in this Section 5 or as required by law. Holders of
Series C‘ Preferred Stock shall be entitled to notice of all stockholders meetings to the extent

provided by, and in accordance with the procedures set forth in the Corporation's bylaws.
27
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(b) Voting; Rights for Directors.

ti) The itttlCl6t‘S of C-1 Preferred. voting, separately as a class. shall be

entitled to elect to the Board of Directors :1 total of three individuals (the "C-1 Directors"). with

all other stockholders ofthc Corporation specifically denied the right to nominate and elect the
(I-1 Directors.

(ii) The holders of C-2 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-2 Director“). with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-2
Director.

(iii) The holders ot'C‘.-3 Preferred, voting separately as a class, shall he

entitled to elect to the Board of Directors one individual (the "C-3 t)ircetor“), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-3
Director.

(iv) The holders of C-4 l’rclcrrcd, voting separately H5 a class, shall be
entitled to elect to the Board of Directors one individual (the "C-4 Director“), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-4
Director.

(cl Voting; With Respect to Certain Matters. in addition to any matters

requiring a separate vote of the Applicable Series ofthe Series C l’rel‘crrcd Stock under
applicable law, the Corporation shall not. without the prior written consent or approval ofthc

holders of more than 50% of the issued and outstanding shares of the Applicable Series ofthc
Series C Prel'crred Stock:

(i) amend. repeal. or change the rights. prcfcrettccs or privileges of the
shares ofthe Applicable Series of the Series C Preferred Stock (as in effect on the Issuance Date}

in any manner that would affect adversely the shares of the Appiicuble Series ofthe Series C‘
Preferred Stock in a manner different from the effect on shares ofthc other classes or series of

capital stock ofthe Cotporattiort (including maintaining the seniority ol'thc Series C Prcfcrretl
Stock over certain other classes or series ofcupital stock of the Corporation. as set fonh in the
tirst sentence ol'Scction t ofthis Article X as in cl'E‘cct on the issuance Date): or

(ii) increase or decrease the total number of authorized shares of the

Applicable Series ofthc Series C Preferred Stock.

(Ll) Election Procedures.

(i) The right of the respective holders ol'the Applicable Series ofthe
Series C Preferred Stock to elect directors as described in Section 5(l)) ofthis Article X

(including without limitation to tilt any vacancy occurring in the office of any director clcctcd
pursuant to Section 5th) ofthis Article X) may be exercised either at a special meeting of the
holders ofthe Applicable Series ofthc Series C.‘ Preferred Stock, at any annual meeting of
stockholders of the Corporation held for the purpose of electing directors. or by the written
consent of the holders of the Applicable Series ol'Ihe Series C Preferred Stock acting without at
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meeting pursuant to Section 2.28 of the General Corporation Law of‘ the State of Delaware. The

term of office or any director elected by the holders ofthe Applicable Series ol‘the Series C
l’rel'erre(I Stock pursuant to Section 5th) of this Article X shall terminate upon the election of his

or her successor or upon his or her earlier death. resignation or removal as provided by Section
5(d}(ii) ofthis Article X.

(i i) Notwithstanding anything contained in the Certi Iicate of

Incorporation or bylaws of the Corporation. any director so elected pursuant to Section 5(b) of

this Article X may be removed without cause only by the holders of the Applicable Series of the
Series C Preferred Stock with respect which such director was elected. The right ofthe holders

oI'thc Applicable Series of the Series C Preferred Stock to remove directors without cause may

be exercised at any special meeting ot'sueh holders or by a written consent of such holders acting
without a meeting pursuant to Section 228 of the General Corporation Law of the State of
Delaware.

(iii) In case ol'a vacancy occurring in the office ol'any director so
elected pursuant to Section 5th) oftliis Article X. l'or.whutcver reason. the holders ofthe

Applicable Series o|'thc Series C i’rct'crrcd Stock with respect which such director was elected

tnay elect a successor to hold office for the unexpired term ofsuch director or, ifthe vacancy is

in the oliice ofa C-I Director. such vacancy may be filled by a majority oflhe other C—|
Directors (or by the sole C-l Director) then in ollice.

(iv) All actions taken by the holders of the Applicable Series of the

Series C Preferred Stock under this Section 5 shall be taken by the uffnrnative vote, or by written

consent, of the holders of more than 50% ofthc issued and outstanding shares of the Applicable
Series of the Series C Preferred Stock.

(c) Number ol'Votes Per Share. In connection with any right to vote as :1

single class pursuant to this Section 5. or on any matter required by law. each lwldcr Of ~‘ih=1l'U5 Di‘

the Applicable Series of the Series C l’rel'erred Stoelt shall have one vote for each share held.

SEC'l'|O.\l 6. NO CONVERSION.

The shares oi‘ Series C l’rel‘erred Stock shall not be convertible into Common

Stock or any other security ol'the Corporation.

SECTION 7. REACQUIREI) SHARES.

Any shares of Series C l’rel'errcd Stock purchased or otherwise acquired by the
Corporation in any manner whatsoever shall have the status ol'authorized but unissued shares of
Preferred Stock ol'thc Corporation, without designation as to series. subject to reissuance by the
Board of Directors as shares of anyone or more series.

ARTICLE Xl
BOARD OF DIRECTORS
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SECTION I. M/\NAGl?.MEN'l'.

The business and al't‘airs ofthe Corporation shall be managed by or under the
direction 01' the Board of Directors. The Board of Directors may exercise all such authority and

powers of the Corporation and do all such lawful acts and things as are not by statute or this
Certificate of Incorporation directed or required to be exercised or done by the stockholders.

SECTION 2. NUMBER OF DIRECTORS.

The number of directors ofthe Corporation shall initially be fixed by the Board of
Directors at not more than ID. The number of directors of the Corporation shall be fixed t'rom

time to time exclusively by the Board of Directors as set forth in this Section 2. The Board of

Directors may. by resolution ot'the Board ofDirectors. ti] decrease the number of directors

comprising the Board of Directors. but not below the number of directors then in office and not

below the number that would prevent the holders ofany Applicable Series of the Series C
Preferred Stock from electing their Designated Director or Designated Directors. and (ii)

increase the number ofdircctors comprising the Board ofDircctors, in each case by the vote of a

majority of the Designated Directors elected by the holders ofthe C—l |’referrcd and the vote of a

majoril y of the other members of the Board ol'Directors.

SECTION 3. NEWLY-CREATED DIRECTORSHIPS AND VACANCIES.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, newly created dircctorships resulting from any
increase in the number of directors or any vacancies in the Board ol' Directors resulting from

death, resignation, removal from office or any other cause shall, unless otherwise required by
law or resolution of the Board of Directors, be filled only by the Board of Directors by the vote
ol'a majority ofthc Designated Directors elected by the holders of the CT»! Preferred and the vote
ofa majority of the other members of the Board of Directors. A director elected to fill a newly
created directorship or other vacancy shall hold office until such direclor‘s successor has been
duly elected or until his or her earlier deatlt, resignation or removal as provided in this Certificate
of Incorporation.

SECTION 4. REMOVAL OF DIRECTORS.

Subject to the rights ofthc holders ofthe Series C Preferred Stock or any other
series of Preferred Stock then outstanding, any director may be removed, with or without cause,
from ottice at any time by the aftirmative vote ofthe holders ofa majority of the voting power of
the issued and outstanding shares of Voting Common Stock and the issued and outstanding
shares of Preferred Stock entitled to vote generally with the Voting Common Stock on all
matters all which the lmldcrs of Voting Common Stock are entitled to vote, voting together as a

single class; provided, however, that any Designated Director may only be removed without
cause by the vote ofthe holders of more than Sit“/o of the issued and outstanding shares of the
Applicable Series ofthc Series C‘ Preferred Stock. voting as it separate class.

SECTION 5. WRITTEN BAi..l.OT NOT REEQUIRIED.

Elections ot'direeIors need not be by written ballot unless the bylaws oflhe
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Corporation shall otherwise provide.

SECTION 6. BYLAWS.

The Board ol‘DirccIors is expressly authorized to adopt, amend or repeal the
bylaws or the Corporation. Any bylaws made by the directors under the powers conferred

hereby may be amended or repealed by the Board of Directors or by the stockholders of the

Corporation. The stockholders shall also have power to adopt, amend or repeal the bylaws of the

Corporation; provided, however, that. in addition to any vote of the holders ofany class or series

otcapital stock of the Corporation required by law. by this Certificate of‘ incorporation or by the
bylaws. the altinnative vote of the holders of more than 50% ofthc voting power of‘ the issued

and outstanding shares of Voting Common Stock and the issued and outstanding shares of

l’rcl'crred Stock entitled to vote generally with the Voting Common Stock on all matters on

which the holders of Voting Common Stock are entitled to vote. voting together as a single class.

shall be required to adopt, amend or repeal any provision of the bylaws of the Corporation,

ARTICLE Xll

LIMITATION OF LIABILITY: lNDEMNlFlC.‘A'l'lON

A director of the Corporation shall not be personally liable to the Corporation or
its stockholders for monetary damages for breach of fiduciary duty as a director; provided,

' however. that the lhrcgoing shall not eliminate or limit the liability ofa director (i) for any
breach of the director's duty of loyalty to the Corporation or its stockholders. (ii) for acts or

omissions not in good faith or which involve intentional misconduct or a knowing violation of

law, (iii) under Section I74 oi" the DGCL or (iv) for any transaction from which the director

derived an improper personal benefit. It‘ the DOC L is hcrcatlcr amended to permit further

elimination or litnitation of the personal liability ofdircctors. tltcn the liability ofa director of the

Corporation shall be eliminated or limited to the littlest extent pennitted by the DGCL as so
amended.

The Corporation shail. to the littlest extent permitted by applicable law, indemnify
and advance expenses to each director and ollicer ol'thc Corporation. The Corporation may

indemnify and advance expenses to each employee and agent of the Corporation. and any other
Person whom the Corporation is authorized to indemnify under the provisions of the DGCL. as
provided in the bylaws or the Corporation.

Any amendment, repeal or modification ol' the foregoing provisions of this Aniclc
Xll shall not adversely al'l'cct any right or protection ofnny director, oliicer or other agent oi’ the
Corporation existing all the time of, or increase the liability oi‘ any director, ofiiccr or other agent
of the Corporation with respect to any acts or omissions of such director. officer or other agent

occurring prior to. such amentlment. repeal or modification.

ARTICLE Xlll
AMENDMENT

The Corporation reserves the right to amend, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by V
statute. and alt rights conferred upon stockholders herein are granted Sl.Ib_|flCl. to this reservation.
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Notwitltstanding any other provision ol't|tis (fertificate oflncorporation or the bylaws olthe
Corporation. and notwithstanding the fact that a lesser percentage or separate class vote may be

specified by law, this (‘ertiticate of Incorporation, the bylaws oftlte Corporation or othenvise,

but in addition to any uflirtttative vote of the holders of any particular class or series oftltc

capital stock required by law, this Ccrtilieate of Incorporation, the bylaws of the Corporation or
othcnvise. the affirinative vote ofthe holders oftrtore than 50% ofthe voting power ofthe issued
and outstanding shares ol'Votint_1 Common Stock and the issued and outstanding shares of

Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on

which the holders of Voting Cotnmon Stock are entitled to vote. voting together as a class, shall
be required to adopt any provision inconsistent with, or to amend or repeal any provision of,

Articles XII or X111 ot‘ this Certificate of Incorporation.

ARTICLE XIV

NO I M PAIRM EN'l‘

The Corporation will not amend its Certificate of Incorporation or reorganize.

transfer assets. consolidate. merge. dissolve. or voluntarily effect any other transaction, the sole

purpose of which is to avoid the observance or perlbmtanec ofany ofthe terms to be observed or

perlhrtnotl hereunder by the Corporation.

ARTICLE XV

PROPERTY OF STOCKHOLDERS

Except as otherwise provided by applicable law. the private property or assets of

the stockholders of the Corporation shall not to any extent whatsoever be subject to the payment
of the debts of the Corporation.

ARTICLE XVI

DEFINITICJNS; HEADINUS

(.1) For the purposes of this Ccrtificate of Incorporation. the following
definitions shall apply:

“Aglditionul Shares“ has the meaning set forth in Section 6(b)(ii} of Article VIII.

“Applicable Series of the Series C Preferred Stock" means the C»! Preferred. the
C-2 Preferred. the C-3 Preferred or the C-4 Preferred. as applicable.

“ pproved Options" means (1) options to purchase up to 3,058,834 shares of
Cottttnon Stoelt granted under the Corporation's 2007 Stock Option Plan as in effect on the

issuance Date (or as such Plant may be ttmenttetl upon receipt ofthc Requisite Approval). Which
grants received the Requisitc Approval, and (2) any options to purchase or other rights to acquire
shares of Common Stock granted under any other equity incentive plan. the adoption of which
received the Requlsite Approval and which grants received the Rcquisite Approval.

“Arbiter" shall have the meaning ascribed to such term in the dcfinillun 0f"‘F€!iI'
Market Value."
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“Attribute“ has the meaning set forth in Section I of Article VIII.
:1

- Beneficially Owned“ shall mean beneficially owned as determined in accordance
with Securities Exchange Act Rule 13d-3.

"Board of Directors“ means the Board of Directors of the Corporation.

commercial banks in the City ot'New York are uulhorizcd or obligated by law or executive order
to close.

"i3usinessQ_:g" means any day other than a Saturday. Sunday. or a day on which

“liberate of Incorporation“ means the Certificate of Incorporation ofthe
Corporation. as amended front time to time.

"Closing Price" has the meaning set forth in the definition oi‘“I"air Market
Value.“

_ “Common Sloclg“ means the Voting Common Stock and the Non-Voting
Common Stock or either ofthcm.

_ "Conversion I‘-'rice" means, with respect to the Series A Preferred Stock, $1.00.

subject to adjustment as provided in Section 6 ot‘Article VIII, and, with respect to the Series B
Preferred Stock. 54.6346. subject to adjustment as provided in Section 6 of Article IX.

“gopvertible Securities" means (i) any options or warrants to purchase or other
rights to acquire Common Stock. (ii) any securities by their terms convertible into. or exercisable

or exchangeable for. Common Stock (directly or indirectly) and (iii) any options or warrants to

purchase or other rights to acquire any such convertible, exercisable or exchangeable securities.

"Designated Director“ means a member of the Board of Directors that was elected

exciusively by the vote of one oi‘ the Applicable Series of the Series C Preferred Stock.

"Excluded Issuanccs" means the issuance of any shares of Common Stock or

Convcrlibic Securities (whether treasury shares or newly issued shares) (1) pursuant to a
dividend or distribution on. or II subdivision, combination or reclassification of, the outstanding

shares of Common Stock which. in the ease ol'tho Series A Preferred Stock. requires an

adjustment in the Conversion Price pursuant to Section o(b)ti) of Article V I I I. and. in the case of
the Series B Preferred Stock, requires an adjustment in the ("onvcrsion Price pursuant to Section

6(b)(i) of Article IX. (2) upon the exercise or conversion ofany Convertible Securities issued on.

or outstanding as of. the Issuance Dale, including the Series A Profencd Stock and the Series B

I'rcI'errcd Stock. except, in the case oI'the Series A Prefcmrd Stock, as contemplated by Section

6(b)(iii)(5){ D) of Article VIII and. in the case of the Series B I’reI'errcd Stock, as contemplated

by Section 6(b)(iii)(S)( D) oI'Anic|c IX, (3) pursuant to the grant or exercise of any Approved
Options. (4) as consideration for the ucquisiliott by the Corporation of another business entity or
interest therein (including ajoint venture or strategic alliance) by merger, stock purchase,
purchase ofsuhstantially all the assets or other business combination or investment, in each case.
which received the Rcquisitc Approval. or (5) pursuant to Section 2.3 of the Preferred Stock
Purchase Agreclncnl.
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“Fair Market Value" means, with respect to any security as ofany date, if such

security is listed or traded in a manner referred to below, an amount equal to the average of the
daily Closing Prices on the twenty consecutive Trading Days immediately preceding such date. a
As used in this Certificate of incorporation. the term "Closing, Price". on any day. shall mean the
last reported sales price on such day or. in the event no such sale takes place on such day. the

average of the closing bid and asked prices. in each case on the New York Stock Exchange or, if
such security is not then listed or admitted to trading on such exchange, on the principal national

securities exchange on which such security is listed or admitted to trading. or. if such security is

not listed or admitted to trading on any such exchange, the average of the highest reported bid
and lowest reported asked prices as Furnished by the National Association of Securities Dealers

through the National Association of Securities Dealers Automated Quotation System (“Nasdw“)

(or a similar organization it'Nusdaq is no longer reporting such intbrmation). lfsuch security is
not listed and traded in a manner that the pricing information referred to above is available for

the period required hereunder. or with respect to an asset other than a security (and other than
cash which shall be valued at its face amount). the Fair Market Value of such security or asset

shall he determinctl by mutual agreement between the Corporation (acting through the Board of

Directors) and the holders of it majority of the outstanding shares ofScries A Preferred Stock and
the holders of a majority of the Series B Preferred Stock (considered as a single class. with each
share ot'Scrics A Preferred Stock and each share of Series B |’rcferred Stock having the number

or votes equal to the number of shares of Voting Common Stock into which such share of Series

A l'ret'crred Stock or Series 13 Preferred Stock, as applicable. may be convened) or. it‘ the parties

are unable to agree within I0 Business Days following the Corporation's written request to the
holders of the Series A Preferred Stock and the holders ofthc Series B Preferred Stock that

agreement thereon be reached. then as dctennined by an indepertclent investment banking tinn or
valuation firm (on “Arbiter“) selected by mutual agreement between the Corporation and the

holders ofa majority ot' the outstanding shares ol'Scrics A Preferred Stock and the holders ofu
majority of the outstanding shares of Series B Preferred Stock (determined as set forth above)
(or. if the parties are unable to agree on an Arbiter within l0 Business Days ol'thcC'orporation‘s
written request to the holders ol'the Series A Preferred Stock and the holders ol'thc Series B
Preferred Stock that agreement thereon he reached. then by an Arbiter selected by the New York
City otiicc ofthc American Arbitration Association) (with the Corporation. on the one hand. and
the holders of the Series A Preferred Stock and the holders ofthe Series B Preferred Stock. on

the other hand. cacti hearing one hat to t‘ the fees and expenses ol'tltc Arbiter). Notwithstanding
the foregoing. the dctcnnination of the Fair Market Value ot'n share of Voting Common Stock
for purposes ol'Scclion 6(1) ol'f\rticle Vlll or Section ()(l) of Article IX. as applicable. shall be
made by the Board of‘ Directors. which determination shall be final and binding.

“ ttitjal Public OtTering" means the lirsl public offering ofsharcs of Common
Stock.

" nvestor Stockholders Agreement“ means the Investor Stockholders Agreement.
dated March 23, 2007. by and among the Corporation. the holders of the Series A Preferred
Stock and the holders of the Series 8 Preferred Stock. as such agreement may be amended from
time to time as provided in such agreement. A copy of the Investor Stockholders Agreement will
he made available without charge to any stockholder upon request.

"Issuance Date" menus March 28. 2007.
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"lmrior Securities" means:

(1) with respect to the Series A Preferred Stock, each class or series of

capital stock of the Corporation now or hcrealler authorized. issued or outstanding which by its
lcnns expressly provides that it will rank junior to the Series A Preferred Stock, or which does

not specify its rank. with respect to one or both of the following Attributes: (i) payrnent of

dividends and distributions and lit) the distribution of‘ assets upon Liquidation:

(2) with respect to the Series 13 Preferred Stock, each class or series of

capital stock ot'thc Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Series B Preferred Stock, or which does

not specify its rank. with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution ofassets upon Liquidation: and

(3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

tenns expressly provides that it will rankjunior to the Series C Preferred Stock with respect to
the distribution of assets upon Liquidation.

This definition oflunior Securities shall include any Convertible Securities exercisable or

exchangeable for or convertible into any .luuiur Securities.

" Jguidation" has the meaning set forth in Section 4(3) ofmticlc VIII.
is

Liguidation Preference“ means:

(I) with respect to a share ofSerics A Preferred Stock, the greater of
(K) the sum ofti) the Stated Value plus (ii) an amount, ifan_v, equal to the aggregate ofany
dividends declared but not yet paid on such share ofseries A Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Cotnrnon Stock issuable upon
conversion of such share of Series A Preferred Stock ifall outstanding shares of Series A

Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 ut'Article VIII:

(2) with respect to a share ofserics B Preferred Stock. the greater of
(X) the sum of(i) the Stated Value plus (ii) an amount, ifany. equal to the aggregate ofany
dividends declared but not yet paid on such share of Series B Preferred Stock and _( y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series B Preferred Stock if all outstanding shares of Series B
Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 ot'Artit:lc IX: and

(3) with respect to a share of Series C Preferred Stock, $l.0t) [as
adjusted for any split, subdivision. combination. consolidation. recapitalization or similar event
with respect to the Applicable Series of the Series C Preterred Stock}.

“_l‘;~l__:§ti_gQ" has the meaning set forth in the definition ot"‘Fair Market Value“.
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" ’arity Securities" means:

( I ) with respect to the Series A Preferred Stock. each class or series of

capital stock of the Corporation now or hcrea tier authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series A Preferred Stock with

respect to one or both olthc following Attributes: (i) payment of dividends and distributions and

(ii) the distribution ofttssets upon any Liquidation;

. (2) with respect to the Series B Preferred Stock, each class or series of

capital stock ol'thc Corporation now or herealler authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series B Preferred Stock with
respect to one or both of the il.)ll0\'-ring Attributes: (i) payment ofdividcnds and distributions and

(ii) the distribution ofasscts upon any Liquidation: and

(3') with respect to the Series C‘ Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized. issued or outstanding which by its
tcnns expressly provides that it will rank on a parity with the Series C Preferred Stock with
respect to the distribution trfusscts upon any Liquidation.

This definition of Purity Securities shall include any Convertible Securities exercisable or

exchangeable For or convertible into any Parity Securities.

“_l_’_g_r_§9_n“ means an individual. partnership, corporulion. timitod liability company

or partnership. unincorporated organization, trust or joint venture. or a govcmmental agency or

political subdivision thereof or other entity ofany kind.

“_lf_r;'l’crred Stock Purchase Agreement“ means the Preferred Stock Purchase

Agrcetttent. dated as oFFcbrut1ry 22, 2007. by and among the Curpuraliott. lkaria, Inc. and

purchasers ofthc Series B l’rct'crrcd Stock, as such agreement may be amended from time to

time as provided in such agreement. A copy ofthc Prefcrrctl Stock Purchase Agreement will be
matle available without charge to any stockholder upon request.

“Reguisilc Approval“ means the approval ofthe Board ol‘Dircctors and, if
required by one or more ot'Scctions 4. I, 4.2, 4.3, 4.4 and 4.5 ofthc Investor Stockhoidcrs

Agreement, the approval or approvals set forth in the applicable Section or Sections ofthc
Investor Stockholders Agreement.

“§g1i_g_r Securities" means:

(I) with respect to the Series A Prcfcrrctt Stock, each class or series of

capital stock ot'the Corporation now or hcrcalter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series A l’rclcrrcd Stock with respect to
one or both ofthe lhllowing Attributes: ti} payment of dividends and distributions and (ii) the
distribution of assets upon any Liquidation:

(2) with respect to the Series B Preferred Stock. each class or series of

capital stock of the Corporation now or hcreuilcr authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series B l’rct‘crrcd Stock with respect to
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one or both ofthc Folltiwing, Attributes: (i) payment ofdividcntis and distributions and (ii) the
distribution ofassots upon any Liquidation; and

(3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hcreafler authorized, issued or outstanding which by its

terms expressly provides that it will rank senior to the Series C Preferred Stock with respect to

the distribution of assets upon any Liquidation.

This definition of Senior Securities shall include any Convertible Securities exercisable or

exchangeable for or convertible into any Senior Securities.

has the meaning set forth in Section 6(c)(i) Offitflicic Vlll.

"§erics B Traiisaction“ has tltc meaning set forth in Section (i(c)ti) ofArticlc IX.

“Stated Value" means. with respect to a share ol'Series A Preferred Stock, $1.00

(as adjusted l'or any split. subdivision, combination. consolidation, recapitalization or similar

event with respect to the Series A Preferred Stock) and, with respect to a share ol'Scries B

Preferred Stock. 354.6346 {as adjusted for any split. subdivision. combination, consolidation,

recapitalization or similar event with respect to the Series 8 Preferred Stock).

" uhsidiary“'ot'any Person means any corporation or other entity ofwhich a

majority ofthe voting power ol'thc voting equity securities or equity interest is owned, directly
or indirectly. by such Person.

"Trading Day“ means a day on which the principal national securities exchange

on which the Common Stock is quoted, listed or admitted to trading is open for the transaction of
business.

(in) The headings ofthe sections. paragraphs. subparagraphs. clauses and sub-
clauscs included in this Cenificate of Incorporation are For convenience of reference only and

shall not define, limit or affect any of the provisions hereof.

IN WiTNESS WHEREOF, this Restated Certitieatc of lnt:D1'p0t‘flli0I"1,Wi1ll)it

reslates and iltlcgrttlcs and further amends the provisions oftltc Certilicalc ol' Incorporation of
this Corporatiort. and which has been duly adopted in accordance with Sections 242 and 245 of
the Delaware General Corporation Law, has been executed by its duly authorized officer this 7th
day of May. 20I0.

IKARIA IIOLDINGS. INC.

is! Matthew M, Bennett
Name: Matthew M. Bennett

_Titlc: Senior Vice President and Secretary
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RESTATED

CERTIFICATE OF INCORPORATION
OF

IKARIA HOLDINGS, INC.

(Originally incorporated as ITL Holdings, Inc. on August 18, 2006)

ARTICLE I

NAME

The name of the Corporation is lkaria, Inc. (the ‘‘Corporation'').

ARTICLE II

REGISTERED OFFICE AND AGENT

- The address of the Corporation’s registered office in the State of Delaware is

Corporation Service Company, 2711 Centerville Road, Suite 400, City of Wilmington 19808,
County ofNew Castle. The name of its registered agent at such address is Corporation Service

Company.

ARTICLE III

PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for

which corporations may be organized under the Delaware General Corporation Law (the

“DGCL'T). * '

ARTICLE IV

CAPITAL STOCK

The total number of shares of all classes of capital stock which the Corporation

shall have authority to issue is two hundred thirteen million, four hundred two thousand, six

hundred (213,402,600) shares, of which:

One hundred twenty five million 025,000,000) shares, par value

$0.01 per share, shall he shares of common stock, of which one hundred ten
million 010,000,000) shares shall be designated “Voting Common Stock” (the
“Voting Common Stock") and fifteen million (15,000,000) shares shall be

designated Non-Voting Common Stock" (the “Non-Voting Common Stock” ; and

Eighty—cight million, four hundred two thousand, six hundred
(88,402,600) shares, par value $0.01 per share, shall he shares of preferred stock
(the “Preferred Stock"), of which eleven million, four hundred twenty-one
thousand, three hundred (l1,421,300) shares shall be designated “Series A

Convertible Preferred Stock”; seventy—six million, nine hundred eighty thousand,

nine hundred 06,980,900) shares shall be designated “Series B Convertible
Preferred Stock"; one hundred (100) shares Shall be designated “Series C-1 Non-

Convertible Preferred Stock”; one hundred (100) shares shall be designated
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"Series C-2 Non-Convertible Preferred Stock”; one hundred (100) shares shall be

designated “Series_C—3 Non—Convertible Preferred Stock”; and one hundred (100)
shares shall be designated “Series C-4 Non-Convertible Preferred Stock".

ARTICLE V

VOTING COMMON STOCK

SECTION 1. GENERAL.

I Except as otherwise required by law or as expressly provided in this Certificate of
hicorporatton, each share of Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,

with each other share of Voting Common Stock and with each share ofNon-Voting Common
Stock.

SECTION 2. DIVIDENDS.

(a) Subject to the rights of the holders of Preferred Stock and to the other

provisions of this Certificate of incorporation, holders ofVoting Common Stock and Non-

Voting Common Stock shall be entitled to receive equally, on a per share basis, such dividends

and other distributions in cash, securities or other property of the Corporation as may be declared

thereon by the Board of Directors from time to time out of assets or funds of the Corporation

legally available therefor.

(b) The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Voting Common Stock into a greater or lesser

number of shares of Voting Common Stock unless a comparable adjustment is at the same time

being made to the Non—Voting Common Stock.

SECTION 3. VOTING RIGHTS.

At every annual or special meeting of stockholders of the Corporation, each
holder of Voting Common Stock shall be entitled to cast one vote for each share of Voting
Common Stock standing in such holder’s name on the stock transfer records of the Corporation;
provided, however, that, except as otherwise required by law, holders of Voting Common Stock,
as such, shall not be entitled to vote on any amendment to this Certificate of Incorporation
(including any certificate of designation relating to any series of Preferred Stock) that relates
solely to the temis of one or more outstanding series ofPreferred Stock if the holders of such
affected series are entitled to vote thereon, either separately or together with the holders ofone or
more other such series, pursuant to this Certificate of Incorporation (including pursuant to any
certificate of designation relating to any series of Preferred Stock).

ARTICLE VI

NON-VOTING COMMON STOCK
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SECTION 1. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of

Incorporation, each share of Non—Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,
with each other share or Non-Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights of the holders of Preferred Stock and to the other provisions
of this Certificate of Incorporation, holders of Non-Voting Common Stock and Voting Common

Stock shall be entitled to receive equally, on a per share basis, such dividends and other

distributions in cash, securities or other property of the Corporation as may be declared thereon

by the Board of Directors from time to time out of assets or funds of the Corporation legally I
available therefor.

SECTION 3. VOTING RIGHTS.

The holders of Non—Voting Common Stock shall not be entitled to any voting

rights except as required by law.

SECTION 4. CONVERSION.

(a) In the event there shall occur an Initial Public Offering, then, immediately

prior to the consummation of the Initial Public Offering, without any further action by the

Corporation or the holders of shares of Non-Voting Common Stock, each outstanding share of

Non-Voting Common Stock shall automatically be convened into one fully paid and non~

assessable share of Voting Common Stock.

(b) The Corporation shall at all times reserve and keep available, free from

liens, charges and security interests and not subject to any preemptive rights, for issuance upon

conversion of the Non-Voting Common Stock, such number of its authorized but unissued shares

of Voting Common Stock as will be sufficient to permit the conversion of all outstanding shares

ofNon-Voting Common Stock, and shall take or cause to be taken all action required to increase
the authorized number of shares of Voting Common Stock if necessary to permit the conversion

of all outstanding shares ofNon—\/cling Common Stock and to ensure that the shares of Voting
Common Stock may be issued without violation of any applicable law or regulation or of any

requirement of any securities exchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

(it) The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Non-Voting Common Stock into a greater or lesser

number of shares ofNon-Voting Common Stock unless a comparable adjustment is at the same

time being made to the Voting Common Stock.
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ARTICLE VII

PREFERRED STOCK

The Board of Directors is authorized, subject to limitations prescribed by law, to
provide by resolution or resolutions for the issuance of shares of Preferred Stock in one or more
series, to establish the number of shares to be included in each such series, and to fix the voting
powers (if any), designations, powers, preferences, and relative, participating, optional or other
rights, if any, of the shares ofeach such series, and any qualifications, limitations or restrictions
thereof. The rights, preferences and restrictions granted to and imposed on the Series A
Convertible Preferred Stock, par value $0.01 per share (“Series A Preferred Stoc "), and the
Series B Convertible Preferred Stock, par value $0.01 per share (“Series B Preferred Stock”) are
set forth below in Articles VIII and IX, respectively. The rights, preferences and restrictions

granted to and imposed on the Series C-l Non-Convertible Preferred Stock, par value $0.01 per
share (“ ”), the Series C-2 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-2 Preferred” , the Series C-3 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-3 Preferred"), and the Series C-4 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-4 Preferred" and, together with the C-1 Preferred, C-2 Preferred and C-3 Preferred,

“Series C Preferred Stock”) are set forth below in Article X.

ARTICLE VIII

SERIES A PREFERRED STOCK

SECTION I . RANK.

The Series A Preferred Stock shall, with respect to (i) payment of dividends and

distributions and (ii) rights upon any Liquidation (each of clauses (i) and (ii), an “AttL'tnrte"),

rank (i) senior to all securities that are Junior Securities with respect to such Attribute, (ii) on a

parity with all securities that are Parity Securities with respect to such Attribute and (iii) junior to

all securities that are Senior Securities with respect to such Attribute. The Series A Preferred

Stock shall rank on a parity with the Series B Preferred Stock and the Common Stock with

respect to dividends and distributions and shall rankjunior to the Series B Preferred Stock but
senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any

Liquidation.

SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Common Stock unless and until the holders of the Series A Preferred Stock as

of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid, out of firnds legally available therefor, dividends in an amount

{whether in the form ofcash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series A Preferred

Stock been converted into Voting Common Stock immediately prior to the record date of such

dividend or distribution on the Common Stock; provided, however, that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part ofCommon Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Series A Preferred Stock on account of the portion ofsuch dividend
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or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the

extent that an anti-dilution adjustment under Section 6(b)(i) ofthis Article VIII is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on

the same payment terms as for) the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Series B Preferred Stock (other than dividends declared and paid or

distributions made by reason of a dividend or distribution with respect to the Common Stock,

which shall be governed by Section 2(3) of this Article VII}, and other than dividends and

distributions payable in shares of Series B Preferred Stock, which shall be governed by the

proviso below) unless and until the holders of the Series A Preferred Stock as of the record date

established by the Board of Directors for such dividend or distribution on the Series B Preferred
Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series A Preferred Stock in an amount (whether in the fonn ofeash, securities or other property)

equal to the amount (and in the fonn) of the dividends paid or distribution made with respect to a
share of the Series B Preferred Stock; provided, however, that if the Corporation declares and

pays a dividend or makes a distribution on the Series B Preferred Stock consisting in whole or in
part ofCommon Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series A Preferred Stock on account of the portion of such dividend or
distribution on the Series B Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VIII is required
to be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment term as for) the dividends or distribution on the Series B Preferred Stock
established by the Board of Directors.

(c) If, after the Issuance Date, the Series A Preferred Stock or the Series 13
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares

without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payabie with respect to the Series A Preferred Stock by reason
of a dividend or distribution payabie with respect to the Series B Preferred Stock shall be

appropriately adjusted.

SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series A Preferred
Stock, nor shall any holder thereofhave the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event the Corporation shall (i) commence a voluntary case under the
federal bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar
law, (ii) consent to the entry of an order for relief in an involuntary case undervany law I"
-referenced in clause (i) above or consent to the appointment of a receiver, liquidator, assignee,
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custodian, trustee, or other similar officia], of the Corporation or of any substantial part of its
property, (iii) make a general assignment for the benefit of its creditors, (iv) admit in writing its

inability to pay its debts generally as they become due, (v) have a court of competent jurisdiction
enter an order or decree, which has not been withdrawn, dismissed or reversed, that is for relief

against the Corporation in an involuntary case under any law referenced in clause (i) above or to
appoint a receiver, liquidator, assignee, custodian, trustee, or other similar official, of the

Corporation or of any substantial part of its property, and any such order or decree remains

unstayed and in effect for 60 consecutive days, or (vi) otherwise liquidate, dissolve or wind up
(any such event, together with any event described in the final sentence of this Section 4(a), but

subject to the proviso therein, a “Liguidation"), each holder of shares of Series A Preferred Stock

shall be entitled to receive out of assets of the Corporation available for distribution to its

stockholders, in preference to any distribution to holders of securities that are Junior Securities

with respect to a Liquidation, an amount of cash with respect to each share of Series A Preferred

Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate

of Incorporation, the sale, conveyance, exchange, lease, trans fer or other disposition ofall or

substantially all of the property or assets of the Corporation or the consolidation or merger of the

Corporation with or into one or more other entities (other than a wholly owned Subsidiary of the

Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the

stockholders of the Corporation immediately prior to such transaction own shares representing

more than 50% ofthe voting power of the outstanding shares of the surviving or acquiring

corporation following the transaction (taking into account only capital stock of the Corporation
held by such stockholders prior to the transaction) shall not deemed to be a Liquidation.

(b) No payment of the Liquidation Preference shall be made with respect to
any share of Series A Preferred Stock unless and until the liquidation preferences payable with
respect to the Series B Preferred Stock and any other securities that are Senior Securities with
respect to payments upon a Liquidation shall have been paid in fuli. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. If, upon any Liquidation, after the distribution of the

liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation, the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series A Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then such shares of Series A Preferred
Stock and such Parity Securities shall share ratably in such distribution of assets in accordance
with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of the Series A Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series A Preferred Stock as such shall have no right or claim to any of the

remaining assets or the Corporation.

(d) Without limiting the voting rights of any holder of Series A Preferred
Stock, the holders of shares of the Series A Preferred Stock shall be entitled to receive at least 10
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Business Days prior written notice of any Liquidation, and may convert their Series A Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Articie VIII.

SECTION 5. VOTING RIGHTS.

(a) i. Each holder of Series A Preferred Stock shall have full voting

rights and powers, and shall be entitled to vote on all matters put to a vote or consent of

stockholders of the Corporation, with each share of Series A Preferred Stock having the number

ofvotes equal to the number of shares of Voting Common Stock into which such share of Series
A Preferred Stock could be converted in accordance with Section 6 of this Article VIII as of the

record date for the vote or consent which is being taken. The holders of the Series A Preferred

Stock, the holders of the Series B Preferred Stock and the holders of Voting Common Stock (and

any other class or series of capital stock entitled to vote together with the Voting Common

Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any

certificate of designations of the Corporation from time to time in effect. Holders of Series A
Prefened Stock shall be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporation's bylaws.

(b) Voting With Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Series A Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series A Preferred Stock, voting as a single class:

(i) amend, repeal, or change the rights. preferences or privileges of the
shares of Series A Preferred Stock (as in effect on the issuance Date) in any manner that would

affect adversely the shares of Series A Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the

seniority of the Series A Prefened Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Section 1 of this Article VIII as in effect on
the Issuance Date); or

(ii) increase or decrease (other than by conversion of the Series A
Prefened Stock into Voting Common Stock) the total number of authorized shares ofSeries A
Preferred Stock.

(c) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(b) of this Article VIII, each holder of shares of Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CONVERSION,

(a) Terms of Conversion.

(i) Optional Conversion. Each share ofSeries A Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
tennis and conditions set forth in this Section 6, into a number of fully paid and nomassessablc

shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value
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by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
C0flV€1‘Si0fl. 1116 Corporation shall pay to the holder of any shares of Series A Preferred Stock

being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series A Preferred Stock surrendered for conversion for

which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) of this Article VIII.

(ii) Automatic Conversion Upon Initial Public Oflering. In the event

of an automatic conversion of the Series B Preferred Stock pursuant to Section 6(a)(ii) of
Article IX, then, concurrently with and effective upon such conversion of the Series B Preferred

Stock, without any further action by the Corporation or the holders of shares of Series A

Preferred Stock, each then outstanding share of Series A Preferred Stock shall automatically be

converted into a number of fully paid and non~assessable shares of Voting Common Stock equal

to the quotient obtained by dividing (x) the Stated Value by (y) the Conversion Price in effect on

the date of such conversion. In addition, upon such conversion, the Corporation shall pay to

each holder of any shares of Series A Preferred Stock so converted, out of funds legally available

therefor, an amount in cash equal to any declared but unpaid dividends on the shares of Series A

Preferred Stock so converted for which the record date is a date prior to the date on which the

Initial Public Offering is consummated. The Corporation shall give each holder of Series A
Preferred Stock written notice of the results of the vote referred to in Section 6(a)(ii) of

Article IX within five Business Days after the date the vote is taken.

(b) Adjustment of Conversion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Dividends, Splits, etc. In case the Corporation shall, at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination or reclassification of the outstanding
shares ofCommon Stock into a greater or lesser number of shares of Common Stock (without a

comparable adjustment being made to the Series A Preferred Stock), then, and in each such case,
the Conversion Price in effect immediately prior to such event or the record date therefor,

whichever is earlier, shall be adjusted by multiplying such Conversion Price by a fraction of
which (x) the numerator is the number of shares of Common Stock that were outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately prior to such

event and (y) the denominator is the number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately afier such

event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (it) in the case
of any such dividend or distribution, immediately after the close of business on the date for the
determination of holders of shares of Common Stock entitled to receive such dividend or

distribution, or (y) in the case of any such subdivision, combination or reclassification. at the
close of business on the day upon which such corporate action becomes effective.

(ii) Issmmces ofAdditional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Common Stock or Convertible
Securities (collectively, “Additional Shares") without consideration or for a consideration per
share (or having a conversion, exchange or exercise price per share) less than the Conversion
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Price in effect immediately prior to such issuance, then, and in each such case, the Conversion

Price in effect immediately prior to such issuance shall be reduced to an amount determined by

multiplying the Conversion Price in effect immediately prior to such issuance by a fraction of

which (it) the numerator is the sum of (i) the product of (A) the number of shares of Common

Stock outstanding (as determined in accordance with Section 6(b)(vi) of this Article VIII)

immediately prior to such issuance multiplied by (B) the Conversion Price in effect immediately

prior to such issuance and (ii) the aggregate consideration received by the Corporation for the

total number ofshares of Common Stock so issued (or, in the case of Convertible Securities, the

aggregate consideration received by the Corporation for the total amount of Convertible

Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible, exercisable or

exchangeable), and (y) the denominator is the product of (i) the sum of (A) the total number of
shares of Common Stock outstanding (as detenrtined in accordance with Section 6(b)(vi) of this

Article VIII) immediately prior to such issuance and (B) the number of additional shares of
Common Stock so issued (or into or for which the Convertible Securities may be converted,

exercised or exchanged), multiplied by (ii) the Conversion Price in effect immediately prior to
such issuance. An adjustment made pursuant to this Section 6(b)(ii) shall be made on the next
Business Day following the date on which any such issuance is made and shall be effective
retroactively to the close ofbusiness on the date of such issuance. Notwithstanding the
foregoing, no adjustment shall be made pursuant to this Section 6(b)(ii) in connection with any
Excluded Issuances.

(iii) General. For the purposes of any adjustment of the Conversion

Price pursuant to Section 6(b)(ii) of this Article VII], the following provisions shall be
applicable:

(1) In the case of the issuance of Common Stock or
Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance ofCo1nmon Stock for a
consideration in whole or in part other than cash, the value ofthe non-cash consideration
rcceivcd shall be the Fair Market Value of such non-cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) If Common Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be not of the Fair
Market Value of such other securities.

(5) In the case of the issuance of Convertible Securities:
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(A) The aggregate maximum number of shares of

Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or

in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,

exchange or exercise thereof shall be deemed to have been issued at the time such Convertible
Securities were issued and for a consideration equal to the consideration received by the

Corporation for any such Convertible Securities, plus the minimum amount of consideration (as

set forth in the instruments relating thereto, without regard to any provision contained therein for

a subsequent increase of consideration), if any, to be received by the Corporation upon the

conversion, exercise or exchange ofsuch Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of such consideration cannot be ascertained,

but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price previousiy has been

made pursuant to Section 6(b)(ii) of this Article VIII, upon any increase in the number of shares
of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the

exercise price of, such Convertible Securities other than a change resulting from the anti-dilution
provisions thereof, the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease;

(C) With respect to any Convertible Securities issued
alter the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)(ii) of this Article VIII, if there is any increase in the number of
shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in
the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof‘, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)(ii) of this Article VIII, if applicable;

(D) With respect to any Convertible Securities issued
prior to the issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price of‘, such
Convertible Securities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an
adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article VIII, if applicable;

(13) No further adjustment of the Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis ofthe issuance ofonly
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the number of shares of Common Stock actually issued upon the exercise, conversion or
exchange of such Convenible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Securities).

(iv) a Rights Distribririoiis. No adjustment of the Conversion Price

pursuant to Section 6(b)(ii) of this Article VIII shall be made as the result of the adoption of a
plan commonly referred to as a "Stoclcholders’ Rights Plan“ which provides for the issuance of

rights to acquire shares of capital stock of the Corporation upon the occurrence of some event

that is not within the control of the rights holders, or the issuance ofrights under such plan;

provided, however, that the issuance of capital stock of the Corporation pursuant to such rights

shall require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article VIII.

(v) Calculations. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section 6(b) of this Article VIII to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a

result of any calculation made at any time pursuant to Section 6(b)(ii) of‘ this Article VIII. No

adjustment to the Conversion Price pursuant to Section 6(b) of this Article VIII shall be required

unless such adjustment would require an increase or decrease of at least 1% in the Conversion

Price; provided, however, that any adjustments which by reason of this Section 6(b)-(v) are not

required to be made shall be carried forward and taken into account in any subsequent

adjustment.

(vi) Outstanding Shares. The number of shares of Common Stock at

any time outstanding shall include all shares of Common Stock outstanding at such time and any

shares of Common Stock issuable upon conversion or exercise of or in exchange for any
Convertible Securities to the extent any such Convertible Securities are (i) convertible,

exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value ofa share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any

time outstanding shall not include any shares of Common Stock then owned or held by or for the

account of the Corporation or any Subsidiary of the Corporation, and the disposition ofany
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person

other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii) Successive Adjustments. Successive adjustments in the Conversion

Price shall be made, without duplication, Whenever any event specified in Section 6(b)(i) or

Section 6(b)(ii) of this Article VIII shall occur.

(e) Reorganization, Consolidation, Merger, Asset Sale.

(i) In case of any capital reorganization or reclassification of

outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article VIII), or in case of any consolidation or merger of the Corporation with or into
another Person, or in case of any sale, lease, exchange, transfer. conveyance or other disposition

(other than by way of merger or consolidation) of‘ all or substantially all of the Corporation’s
assets, on a consolidated basis, in one transaction or a series ofrelated transactions, to any
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Person (including any group that is deemed to be a Person) (each of the foregoing being referred
to as a“ ”), in each case which is effected in such a manner that the holders

of Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock,

then each share of Series A Preferred .Stock then outstanding shall thereafter be convertible into,

in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series A Transaction, the kind and amount of shares of‘ stock and other securities and

property (including cash) receivable upon the consummation of such Series A Transaction by a

holder of that number of shares of Voting Common Stock into which one share of Series A

Preferred Stock was convertible immediately prior to the consummation of such Series A

Transaction (including, on a pro rata basis, the cash, securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series A Transaction);

provided that if the Series A Preferred Stock becomes convertible into property, then such

conversion shall be out of funds legally available therefor; and provided, however, that, in any

Series A transaction where a holder effectuates a conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 of this Article VIII (it being understood that where both Section 4 of this Article VIII

and this Section 6(c) are applicable to a Series A Transaction, the Corporation shall give each

holder of the Series A Preferred Stock the right to elect whether to receive the Liquidation

Preference pursuant to Section 4 of this Article VIII or to receive, upon conversion of the

Series A Preferred Stock, the kind and amount of shares of stock and other securities and

property referred to in the immediately preceding sentence). In any such case, the Corporation

or the Person formed by the consolidation or resulting from the merger or which acquires such

assets or which acquires the Corporation’s shares, as the case may he, shall make appropriate

provisions in its certificate of incorporation or other constituent document and in the definitive
transaction documents relating to the Series A Transaction as to the rights and interest thereafier

of the holder of shares of Series A Preferred Stock, to the end that the provisions set forth herein

(including provisions with respect to changes in and other adjustments of the number ofshares of
Voting Common Stock issuable upon conversion of the Series A Preferred Stock and the
Conversion Price) shall thereafter be applicable in relation to any shares of stock or other
securities or other property deliverable upon the conversion of the shares of Series A Preferred

Stock. The Corporation shall not effect any such Series A Transaction unless prior to or

simultaneously with the consummation thereof the surviving corporation or purchaser, as the

case may he, shall assume by written instrument the obligation to deliver to each holder of shares
of Series A Preferred Stock such shares of stock, securities or other property as, in accordance

with the foregoing provisions, such holder is entitled to receive, and shall have delivered such
assumption agreement to such holder. In case securities or property other than Common Stock
shall be issuable or deiiverable upon conversion as aforesaid, then all references to Common
Stock in this Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to

such other securities or property. The provisions of this Section 6(0) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of

Series A Preferred Stock at least 20 Business Days prior to the date on which any Series A

Transaction or similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(0) shall limit the rights of
holders of the Series A Preferred Stock to convert the Series A Preferred Stock or to vote their

shares of Series A Preferred Stock in connection with a Series A Transaction.
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(d) firm Whenever the number of shares of Voting Common Stock into

which each share of Series A Preferred Stock is convertible is adjusted as provided in this

Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares

of Series A Preferred Stock, at their respective addresses as the same shall appear in the
Corporation's transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series A

Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and

certifying the calculation of such adjustment), the new number of shares of Voting Common

Stock (or describing the new stock, securities, cash or other property) into which each share of

Series A Preferred Stock is convertible as a result of such adjustment, a brief statement of the

facts requiring such adjustment and when such adjustment became effective.

(e) Conversion Procedures.

(i) The holder of any shares of Series A Preferred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, a certificate or certificates

representing the shares of Series A Preferred Stock to be converted, duly endorsed in blank,

accompanied by a written notice stating that such holder elects to convert all or a specified

number of such shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable, and in any event within two Business

Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause to be delivered (it) certificates (which shall bear

legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder ofshares of Series A Preferred Stock so converted

shall be emitted, (y) if less than the full number of shares of Series A Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number

of shares converted and (2) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(1) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shalt he issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such Conversion shall be deemed to have been made at the close of

business on the date of receipt of such notice and of such surrender of the certificate or

certificates representing the shares of Series A Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive

shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(I) of this Article VIII, and the Person entitled to receive the shares of Voting Common
Stock shall be treated for all purposes as having become the record holder ofsueh shares of

Voting Common Stock at such time.

(iii) If a conversion of Series A Preferred Stock is to be made in
connection with an Initial Public Offering (subject to the provisions of Section 6(a)(ii) of this

Article VIII), a Series A Transaction or a similar transaction affecting the Corporation (other

13



257

K-is

than a tender or exchange offer), the conversion of any shares of Series A Preferred Stock may,
at the election of the holder thereof, be conditioned upon the consummation of such transaction,
in which case such conversion shall not be deemed to be effective until such transaction has been

consummated. In connection with any tender or exchange offer for shares of Common Stock,

holders of Series A Preferred Stock shall have the right to tender (or submit for exchange) shares
of Series A Preferred Stock in such a manner so as to preserve the status of such shares as Series

A Preferred Stock until immediately prior to such time as shares of Common Stock are to he

purchased (or exchanged) pursuant to such offer, at which time that portion of the shares of
Series A Preferred Stock so tendered (or submitted for exchange) which is convertible into the
number of shares of Voting Common Stock to be purchased (or exchanged) pursuant to such
offer shall be automatically converted into the appropriate number of shares of Voting Common
Stock. Any shares of Series A Preferred Stock not so converted shall be returned to the holder as
Series A Preferred Stock.

(iv) The Corporation shall not close its books against the transfer of

Series A Preferred Stock or of Voting Common Stock issued or issuable upon conversion of

Series A Preferred Stock in any manner which interferes with the timely conversion of Series A
Preferred Stock.

(v) In the event of an automatic conversion of the Series A Preferred

Stock pursuant to Section 6(a)(ii) of this Article VIII, each holder of shares of Series A Preferred

Stock shall surrender for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, the certificate or certificates

representing the shares of Series A Preferred Stock held by such holder, duly endorsed in blank.

As promptly as practicable after the surrender of such certificate or certificates and

consummation of the Initial Public Offering, and, provided that such holder has effected such

surrender at least 10 Business Days following the receipt by it of the notice referred to in Section

6(a)(ii) of this Article VIII, in sufficient time to allow such holder to participate in the Initial

Public Offering, if such holder is participating, the Corporation shall deliver or cause to be

delivered (X) certificates (which shall bear legends, if appropriate) registered in the name of such

holder representing the number of shares of Voting Common Stock to which such holder shall be

entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections

6(a)(ii) and 66) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall be issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be fully paid and non—assessable, free and clear of all

taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the initial Public Offering, so that, upon the

consummation of the Initial Public Offering, the rights of the holder thereof shall cease except

for the right to receive shares of Voting Common Stock and any payment of amounts due

pursuant to Sections 6(a)(ii) and 6(f) of this Article VII], and the Person entitled to receive the
shares ofVoting Common Stock shall be treated for all purposes as having become the record

holder of such shares of Voting Common Stock at such time.

(f) Fractional Shares. In connection with the conversion of any shares of

Series A Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common

Stock shall be issued, but in lieu thereof the Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value of a share of Voting Common Stock on the day on which such shares of Series A
Preferred Stock are deemed to have been converted. If more than one share of Series A

Preferred Stock shall be surrendered for conversion at one time by the same holder, the number

of full shares of Voting Common Stock issuable upon conversion thereof shall be computed on
the basis of the total number of shares of Series A Preferred Stock so surrendered.

(g)  .The Corporation shali at all times reserve and keep

available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series A Preferred Stock, such number of its authorized but

unissued shares of Voting Common Stock as will from time to time be sufficient to pennit the

conversion of all outstanding shares of Series A Preferred Stock, and shall take or cause to be

taken all action required to increase the authorized number of shares of Voting Common Stock if

necessary to permit the conversion of all outstanding shares of Series A Preferred Stock and to

ensure that the shares of Voting Common Stock may be issued without violation of any

applicable law or regulation or of any requirement of any securities exchange or inter-dealer

quotation system on which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith

judgment of the Board of Directors, fairly protect the conversion rights of the Series A Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of

Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid. but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares of Series A Prefened Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares ofPreferred Stock of the Corporation, without designation as to series, subject to

reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE IX

SERIES B PREFERRED STOCK

SECTION 1. RANK.

The Series B Preferred Stock shall, with respect to each Attribute, rank (i) senior

to all securities that are Junior Securities with respect to such Attribute, (ii) on a parity with all
securities that are Parity Securities with respect to such Attribute and (iii) junior to all securities
that are Senior Securities with respect to such Attribute. The Series B Preferred Stock shall rank

on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Series A Preferred Stock, the Series C Preferred

Stock and the Common Stock with respect to rights upon any Liquidation.
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SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

_ (a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series B Preferred Stock as

of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid, out of funds legally available therefor, dividends in an amount

(whether in the fonn or cash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series B Preferred

Stock been converted into Voting Common Stock immediately prior to the record date of such

dividend or distribution on the Common Stock; provided, however, that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole

or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Series B Preferred Stock on account of the portion of such dividend
or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the

extent that an anti—dilution adjustment under Section 6(b)(i) of this Article IX is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment tenns as for) the dividends or distribution on the Common Stock established
by the Board ofDirectors.

(b) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Series A Preferred Stock (other than dividends declared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock,
which shall be governed by Section 2(a) of this Article IX, and other than dividends and
distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series B Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Series A Preferred
Stock shall be paid, out of fimds legally available therefor, dividends in respect of each share of
Series B Preferred Stock in an amount (whether in the form of cash, securities or other property)

equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series A Preferred Stock; provided, however, that if the Corporation declares and
pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series B Preferred Stock on account of the portion of such dividend or
distribution on the Series A Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment tenns as for) the dividends or distribution on the Series A Preferred Stock
established by the Board of Directors.

(c) If, afier the Issuance Date, the Series B Preferred Stock or the Series A
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares
without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Series B Preferred Stock by reason
of a dividend or distribution payable with respect to the Series A Preferred Stock shall be
appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series B Preferred

Stock, nor shall any holder thereofhave the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder ofshares of the Series B

Preferred Stock shall be entitled to receive out of assets of the Corporation available for

distribution to its stockholders, in preference to any distribution to holders of securities that are

Junior Securities with respect to a Liquidation, an amount of cash with respect to each share of

Series 3 Preferred Stock held by such holder equal to the Liquidation Preference.

(b) No payment of the Liquidation Preference shall be made with respect to

any share of Series B Preferred Stock unless and until the liquidation preferences payable with

respect to any securities that are Senior Securities with respect to payments upon a Liquidation

shall have been paid in full. No full preferential payment on account of any Liquidation shall be

made with respect to any class of securities that are Parity Securities with respect to payments

upon a Liquidation unless the Liquidation Preference in respect of each share of Series B

Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,

upon any Liquidation, after the distribution of the liquidation preferences to any securities that
are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation

are not sufficient to pay in full the Liquidation Preference payable with respect to all of the
outstanding shares of Series B Preferred Stock and the full liquidation payments payable with
respect to any outstanding securities that are Parity Securities with respect to payments upon a
Liquidation, then such shares of Series B Preferred Stockand such Parity Securities shall share
ratably in such distribution of assets in accordance with the full respective preferential payments
that would be payable on such shares of Series B Preferred Stock and such Parity Securities if all

amounts payable thereon were payable in full.

(0) After the payment to the holders of shares of the Series B Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series B Preferred Stock as such shall have no right or claim to any of the

remaining assets of the Corporation.

(d) Without limiting the voting rights of any holder of Series B Preferred"
Stock, the holders of shares of the Series B Preferred Stock shall be entitled to receive at least 10

Business Days prior written notice of any Liquidation, and may convert their Series B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series B Preferred Stock shall have full voting
rights and powers, and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation. with each share of Series B Preferred Stock having the number
of votes equal to the number of shares of Voting Common Stock into which such share of Series
B Preferred Stock could be converted in accordance with Section 6 of this Article IX as of the
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record date for the vote or consent which is being taken. The holders of the Series B Preferred

Stock, the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and

any other class or series ofcapital stock entitled to vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any

certificate of designations of the Corporation from time to time in effect. Holders of Series B
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporation‘s bylaws.

(b)  .In addition to any matters

requiring a separate vote of the Series B Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the

issued" and outstanding shares of Series B Preferred Stock, voting as a single class:

(i) amend, repeal, or change the rights, preferences or privileges of the
shares of Series B Preferred Stock (as in effect on the Issuance Date) in any manner that would

affect adversely the shares of Series B Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the

seniority of the Series B Preferred Stock over certain other classes or series of capital stock of

the Corporation, as set forth in the last sentence of Section 1 of this Article IX as in effect on the
Issuance Date); or

(ii) increase or decrease (other than by conversion of the Series B
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series B
Preferred Stock. -

(c) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(b) of this Article IX, each holder of shares of Series B
Preferred Stock shall have one vote for each share held.

SECTION 6. CONVERSION.

(a) Terms of Conversion.

(i) Optional Conversion. Each share of Series B Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
terms and conditions set forth in this Section 6, into a number of fully paid and non—assessable

shares ofVoting Common Stock equal to the quotient obtained by dividing (x) the Stated Value
by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series B Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to

Section 6(e)(ii) of this Article IX.

(ii) /Iurorrratic Conversion upon Initial Public Oflering. In the event
there shall occur an Initial Public Offering, then, at least 30 days prior to the effective date of the
registration statement reiating to the Initial Public Offering. there shall be submitted to a vote of
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the holders of the Series B Preferred Stock as to whether all of the outstanding shares of Series B

Preferred Stock shall be converted into shares of Voting Common Stock immediately prior to the
consummation of the Initial Public Offering. If the holders of at least 75% ofthe outstanding

shares of Series B Preferred Stock vote in favor thereof‘, then, effective immediately prior to (but

contingent upon) the consummation of the Initial Public Offering, without any further action by
the Corporation or the holders of shares of Series B Preferred Stock, each then outstanding share
of Series B Prefened Stock shall automatically be converted into a number of fully paid and non-

assessable shares of Voting Common Stock equal to the quotient obtained by dividing (x) the
Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition,

upon such conversion, the Corporation shall pay to each holder of any shares of Series B

Preferred Stock so converted, out of funds legally available therefor, an amount in cash equal to
any declared but unpaid dividends on the shares of Series B Preferred Stock so converted for

which the record date is a date prior to the date on which the Initial Public Offering is

consummated. The Corporation shall give each holder of Series B Preferred Stock written notice

of the results of the vote referred to in this Section 6(a)(ii) within five Business Days after the
date the vote is taken.

(b) Adjustment of Conversion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Dividends, Splits, etc. In case the Corporation shall, at any

time or from time to time afier the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of

Common Stock, or (B) effect a subdivision, combination, consolidation or reclassification of the
outstanding shares of Common Stock into a greater or lesser number of shares of Common Stock

(without a comparable adjustment being made to the Series 13 Preferred Stock), then, and in each
such case, the Conversion Price in effect immediately prior to such event or the record date

herefor, whichever is earlier, shali be adjusted by multiplying such Conversion Price by a
fraction ofwhich (x) the numerator is the number of shares of Common Stock that were

outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately

prior to such event and (y) the denominator is the number of shares of Common Stock
outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately
after such event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x)

in the case of any such dividend or distribution, immediately after the close of business on the
date for the determination of holders of shares of Common Stock entitled to receive such

dividend or distribution, or (y) in the case of any such subdivision, combination or
reclassification, at the close ofbusiness on the day upon which such corporate action becomes
effective.

(ii) Issuances ofAdditional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Additional Shares without
consideration or for a consideration per share (or having a conversion, exchange or exercise price

per share) less than the Conversion Price in effect immediately prior to such issuance, then, and
in each such case, the Conversion Price in effect immediately prior to such issuance shall be

reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction of which (x) the numerator is the sum of (i) the product of
(A) the number of shares of Common Stock outstanding (as detemiined in accordance with
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Section 6(b)(vi) of this Article IX) immediately prior to such issuance multiplied by (B) the

Conversion Price in effect immediately prior to such issuance and (ii) the aggregate

consideration received by the Corporation for the total number of shares of Common Stock so

issued (or, in the case of Convertible Securities, the aggregate consideration received by the

Corporation for the total amount of Convertible Securities so issued plus the aggregate
consideration receivable by the Corporation for the Common Stock into or for which the
Convertible Securities are convertible, exercisable or exchangeable), and (y) the denominator is

the product of (i) the sum of (A) the total number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article IX) immediately prior to such

issuance and (B) the number of additional shares of Common Stock so issued (or into or for

which the Convertible Securities may be convened. exercised or exchanged), multiplied by (ii)

the Conversion Price in effect immediately prior to such issuance. An adjustment made pursuant

to this Section 6(b)(ii) shall be made on the next Business Day following the date on which any
such issuance is made and shail be effective retroactively to the close of business on the date of

such issuance. Notwithstanding the foregoing, no adjustment shall be made pursuant to this

Section 6(b)(ii) in connection with any Excluded Issuances.

(iii) General. For the purposes of any adjustment of the Conversion
Price pursuant to Section 6(b)(ii) of this Article IX, the following provisions shall be applicable:

(I) In the case of the issuance of Common Stock or
Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount ofcash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value of the non—cash consideration
received shall be the Fair Market Value of such non—cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) If Common Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be net of the Fair
Market Value of such other other securities.

(5) In the case of the issuance of Convertible Securities:

(A) The aggregate maximum number of shares of
Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,
exchange or exercise thereof shall be deemed to have been issued at the time such Convertible
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Securities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities, plus the minimum amount of consideration (as

set forth in the instruments relating thereto, without regard to any provision contained therein for

a subsequent increase of consideration), if any, to be received by the Corporation upon the

conversion, exercise or exchange of such Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of‘ such consideration cannot be ascertained,

but is a function of anti~dilution or similar protective clauses, the Corporation shall be deemed to

receive the minimum amount ofconsideration without reference to such clause;

(B) With respect to any Convertible Securities issued

afier the Issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section 6(b)(ii) of this Article IX, upon any increase in the number of shares of
Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the

exercise price of’, such Convertible Securities other than a change resulting from the antivdilution

provisions thereof‘, the applicable Conversion Price shall forthwith be readjusted retroactively to

give effect to such increase or decrease;

(C) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)(ii) of this Article IX, if there is any increase in the number of

shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in

the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed

issuance shall be made pursuant to Section 6(b)(ii) of this Article IX, if applicable;

(D) With respect to any Convertible Securities issued

prior to the issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price of, such
Convertible Securities other than a change resulting from the anti-dilution provisions thereof,

such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article IX, if applicable;

(E) No further adjustment of the Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result ofthe
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis of the issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or

exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Securities).

(iv) Rights Dfstribtations. No adjustment of the Conversion Price
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pursuant to Section 6(b)(ii) of this Article IX shall be made as the result of the adoption of a plan
commonly referred to as a “Stockholders’ Rights Plan" which provides for the issuance of rights
to acquire shares of capital stock of the Corporation upon the occurrence of some event that is

not within the control of the rights holders, or the issuance of rights under such plan; provided,
however, that the issuance of capital stock of the Corporation pursuant to such rights shall

require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article IX.

(v) Calculations. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section 6(b) of this Article IX to the

contrary notwithstanding, in no event shall the then current Conversion Price be increased as a

result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article IX. No

adjustment to the Conversion Price pursuant to Section 6(b) of this Article [X shall be required

unless such adjustment would require an increase or decrease of at least 1% in the Conversion

Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not

required to be made shall be carried forward and taken into account in any subsequent

adjustment.

(vi) Outstanding Shares. The number of shares of Common Stock at

any time outstanding shall include all shares of Common Stock outstanding at such time and any

shares of Common Stock issuable upon conversion or exercise of or in exchange for any

Convertible Securities to the extent any such Convertible Securities are (i) convertible,

exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any

time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii) Successive Adju.smtem.s'. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or

Section 6(b)(ii) of this Article IX shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sale.

(i) In case of any capital reorganization or reclassification of

outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article IX), or in case of any consolidation or merger of the Corporation with or into another
Person, or in case of any sale, lease, exchange, transfer, conveyance or other disposition (other '

than by way of merger or consolidation) of all or substantially all of the Corporation’s assets, on
a consolidated basis, in one transaction or a series of related transactions, to any Person

(including any group that is deemed to be a Person) (each or the foregoing being referred to as a
“Series B Transaction"), in each case which is effected in such a manner that the holders of

Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series B Preferred Stock then outstanding shall thereafter be convertible into,
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in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series B Transaction, the kind and amount of shares of stock and other securities and

property (including cash) receivable upon the consummation of such Series B Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series B

Preferred Stock was convertible immediately prior to the consummation of such Series B

Transaction (including, on a pro rata basis, the cash, securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series B Transaction);
provided that ifthe Series B Preferred Stock becomes convertible into property, then such

conversion shall be out of funds legally available therefor; and provided, further, that, in any
Series B Transaction where a holder effectuates a conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to
Section 4 of this Article IX (it being understood that where both Section 4 of this Article IX and

this Section 6(0) are applicable to a Series B Transaction, the Corporation shall give each holder

of the Series B Preferred Stock the right to elect whether to receive the Liquidation Preference

pursuant to Section 4 of this Article IX or to receive, upon conversion of the Series B Preferred

Stock, the kind and amount of shares of stock and other securities and property referred to in the

immediately preceding sentence). In any such case, the Corporation or the Person formed by the

consolidation or resulting from the merger or which acquires such assets or which acquires the

Corporation's shares, as the case may he, shall make appropriate provisions in its certificate of

incorporation or other constituent document and in the definitive transaction documents relating
to the Series B Transaction as to the fights and interest thereafter of the holder of shares of Series

B Preferred Stock, to the end that the provisions set forth herein (including provisions with

respect to changes in and other adjustments of the number of shares of Voting Common Stock

issuable upon conversion of the Series B Preferred Stock and the Conversion Price) shall

thereafter be applicable in relation to any shares of stock or other securities or other property

deliverable upon the conversion of the shares of Series B Preferred Stock. The Corporation shall

not effect any such Series B Transaction unless prior to or simultaneously with the

consummation thereof the surviving corporation or purchaser, as the case may he, shall assume

by written instrument the obligation to deliver to each holder of shares of Series B Preferred
Stock such shares of stock, securities or other property as, in accordance with the foregoing

provisions, such holder is entitled to receive, and shall have delivered such assumption
agreement to such holder. In case securities or property other than Common Stock shall be

issuable or deliverable upon conversion as aforesaid, then all references to Common Stock in this

Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to such other

securities or property. The provisions of this Section 6(c) shall similarly apply to successive
Series B Transactions. The Corporation shall give written notice to the holders of Series B
Preferred Stock at least 20 Business Days prior to the date on which any Series B Transaction or

similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(c) shall limit the rights of
holders of the Series B Preferred Stock to convert the Series B Preferred Stock or to vote their

shares of Series B Preferred Stock in connection with a Series B Transaction.

(d) Reports. Whenever the number of shares ofVoting Common Stock into
which each share of Series B Preferred Stock is convertible is adjusted as provided in this

Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series B Preferred Stock, at their respective addresses as the same shall appear in the
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Corporation's transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series B

Preferred Stock are convertible has been adjusted (setting fonh in reasonable detail and

certifying the calculation of such adjustment), the new number of shares of Voting Common

Stock (or describing the new stock, securities, cash or other property) into which each share of
Series B Preferred Stock is convertible as a result of such adjustment, a brief statement ofthe

facts requiring such adjustment and when such adjustment became effective.

(e) Conversion Procedures.

(i) The holder of any shares of Series B Preferred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, a certificate or certificates

representing the shares of Series B Preferred Stock to be convened, duly endorsed in blank,

accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable, and in any event within two Business

Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder of shares of Series B Preferred Stock so converted
shall be entitled, (y) if less than the full number of shares of Series B Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number
of shares converted and (2) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(1) of this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series

B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date of receipt of such notice and of such surrender of the certificate or
certificates representing the shares of Series B Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive

shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(i) of this Article IX, and the Person entitled to receive the shares of Voting Common Stock
shall be treated for all purposes as having become the record holder of such shares of Voting
Common Stock at such time.

(iii) If a conversion of Series B Preferred Stock is to be made in
connection with an Initial Public Offering (subject to Section 6(a)(ii) of this Article IX), a Series
B Transaction or a similar transaction affecting the Corporation (other than a tender or exchange

offer), the conversion of any shares of Series B Preferred Stock may, at the election of the holder
thereof, be conditioned upon the consummation of such transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. In

connection with any tender or exchange offer for shares of Common Stock, holders of Series B
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Preferred Stock shall have the right to tender (or submit for exchange) shares of Series B
Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred

Stock until immediately prior to such time as shares of Common Stock are to be purchased (or
exchanged) pursuant to such offer, at which time that portion of the shares of Series B Preferred

Stock so tendered (or submitted for exchange) which is convertible into the number of shares of

Voting Common Stock to be purchased (or exchanged) pursuant to such offer shall be

automatically converted into the appropriate number of shares of Voting Common Stock. Any
shares of Series B Preferred Stock not so converted shall be returned to the holder as Series B

Preferred Stock.

(iv) The Corporation shall not close its books against the transfer of

Series B Preferred Stock or ofVoting Common Stock issued or issuable upon conversion of

Series B Preferred Stock in any manner which interferes with the timely conversion of Series B
Preferred Stock.

(V) In the event of an automatic conversion of the Series B Preferred

Stock pursuant to Section 6(a)(ii) of this Article IX, each holder of shares of Series B Preferred

Stock shall surrender for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, the certificate or certificates

representing the shares of Series B Preferred Stock held by such holder, duly endorsed in blank.

As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering, and, provided that such holder has effected such

surrender at least 10 Business Days following the receipt by it of the notice referred to in Section

6(a)(ii) of this Article IX, in sufficient time to allow such holder to participate in the lnitial
Public Offering, if such holder is participating, the Corporation shall deliver or cause to be

delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such

holder representing the number of shares.of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts towhich such holder is entitled pursuant to Sections
6(a)(ii) and 6(f) or this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series

B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the Initial Public Offering. so that, upon the
consummation on the Initial Public Offering, the rights of the holder thereof shall cease except

for the right to receive shares of Voting Common Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and 6(1) of this Article lX, and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

(i) Fractional Shares. In connection with the conversion of any shares of
Series B Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issued, but in lieu thereof the Corporation shalt pay a cash adjustment in respect of

such fractional interest in an amount equal to such fi-actional interest multiplied by the Fair

Market Value of a share ofVoting Common Stock on the day on which such shares of Series B
Preferred Stock are deemed to have been converted. If more than one share of Series B Preferred

Stock shall be surrendered for conversion at one time by the same holder, the number of full
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shares of Voting Common Stock issuable upon conversion thereof shall be computed on the
basis of the total number of shares of Series B Preferred Stock so surrendered.

(g)  .The Corporation shall at all times reserve and keep

available, free from liens, charges and security interests and not subject to any preemptive rights,

for issuance upon conversion of the Series B Preferred Stock, such number of its authorized but

unissued shares of Voting Common Stock as will from time to time be sufficient to pennit the

conversion of all outstanding shares of Series B Preferred Stock, and shall take or cause to be

taken all action required to increase the authorized number of shares of Voting Common Stock if

necessary to permit the conversion of all outstanding shares of Series B Preferred Stock and to
ensure that the shares of Voting Common Stock may be issued without violation of any

applicable law or regulation or of any requirement of any securities exchange or inter-dealer

quotation system of which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions
of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith

judgment of the Board of Directors, fairly protect the conversion rights of the Series B Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of

Directors shall make such adjustments in the application ofsuch provisions, in accordance with

such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any

such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series B Preferred Stock. t

SECTION 7. REACQUIRED SHARES.

Any shares of Series B Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to

reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE X

SERIES C PREFERRED STOCK

SECTION I. RANK.

The Series C Preferred Stock shall rank senior to the Common Stock, but junior to

the Series A Preferred Stock, the Series B Preferred Stock and all other capital stock of the

Corporation, with respect to rights on Liquidation. The GI Preferred, the C-2 Preferred, the C-3
Preferred and the C-4 Preferred shall rank on parity with one another with respect to rights on

Liquidation.

SECTION 2. DIVIDENDS.

The Series C Preferred Stock shall not be entitled to receive any dividends from

the Corporation.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series C Preferred

Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
share.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder of shares of C-1 Preferred, C-2
Preferred, C-3 Preferred or C-4 Preferred shall be entitled to receive out of assets of the

Corporation available for distribution to its stockholders, in preference to any distribution to

holders of securities that are Junior Securities with respect to a Liquidation, an amount of cash

with respect to each share of C-1 Preferred, C-2 Preferred, C-3 Preferred or C-4 Preferred held by

such holder equal to the Liquidation Preference.

(b) No payment of the Liquidation Preference shall be made with respect to

any share of 01 Preferred, C~2 Preferred, C-3 Preferred or C-4 Preferred unless and until the

liquidation preferences payable with respect to any securities that are Senior Securities with

respect to payments upon a Liquidation shall have been paid in full. No full preferential

payment on account of any Liquidation shall he made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series C Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. If, upon any Liquidation, after the distribution of the

liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation, the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series C Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then all such shares of Series C Preferred
Stock and such Parity Securities shalt share ratably in such distribution of assets in accordance

with the full respective preferential payments that would be payable on such shares of Series C
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of Series C Preferred Stock of
the full amount of any liquidating distribution to which they are entitled under this Section 4, the
holders of Series C Preferred Stock as such shall have no right or claim to any of the remaining

assets of the Corporation.

(d) Without limiting the voting rights, if any, of any holder of Series C
Preferred Stock, the Corporation shall give the holders of the Series C Preferred Stock written

notice at least 10 Business Days prior to the date on which the Corporation closes its books or
takes a record, with respect to any Liquidation.

SECTION 5. VOTING RIGHTS.

(a) General. No holder of Series C Preferred Stock shall be entitled to any
voting rights, except as hereinafter provided in this Section 5 or as required by law. Holders of
Series C Preferred Stock shall be entitled to notice of all stockholders meetings to the extent

provided by, and in accordance with the procedures set forth in the Corporation's bylaws.
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(b) Voting Rights for Directors.

(i) The holders of C-1 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors a total of three individuals (the ‘‘_(;-l Directors"), with
all other stockholders of the Corporation specifically denied the right to nominate and elect the
C-1 Directors.

(ii) The holders of C-2 Preferred, voting separately as a class, shall be

entitled to elect to the Board of Directors one individual (the “C-2 Director”), with all other
stockholders of the Corporation specifically denied the right to nominate and elect the C2
Director.

(iii) The holders ofC-3 Preferred, voting separately as a class, shall be

entitled to elect to the Board ofDirectors one individual (the “C-3 Director”), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-3
Director. '

- (iv) The holders of C-4 Preferred, voting separately as a class, shall be
entitled to elect to the Board ofDirectors one individual (the “C-4 Director”), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-4
Director.

(c) Voting With Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Applicable Series of the Series C Preferred Stock under
applicable law, the Corporation shall not, without the prior written consent or approval of the
holders of more than 50% of the issued and outstanding shares of the Applicable Series of the
Series C Preferred Stock:

(5) amend, repeal, or change the rights, preferences or privileges of the

shares of the Applicable Series of the Series C Preferred Stock (as in effect on the Issuance Date)
in any manner that would affect adversely the shares of the Applicable Series of the Series C
Preferred Stock in a manner different from the effect on shares of the other classes or series of

capital stock of the Corporation (including maintaining the seniority of the Series C Prefened

Stock over certain other classes or series ofcapital stock of the Corporation, as set forth in the
first sentence of Section 1 of this Article X as in effect on the Issuance Date); or

(ii) increase or decrease the total number of authorized shares of the

Applicable Series of the Series C Preferred Stock.

(:1) Election Procedures.

(i) The right of the respective holders of the Applicable Series of the
Series C Preferred Stock to elect directors as described in Section 5(1)) of this Article X

(including without limitation to fill any vacancy occurring in the office of any director elected
pursuant to Section 5(b) of this Article X) may be exercised either at a special meeting of the
holders of the Applicable Series of the Series C Preferred "Stock, at any annual meeting of
stockholders of the Corporation held for the purpose of electing directors, or by the written
consent of the holders of the Applicable Series of the Series C Preferred Stock acting without a
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meeting pursuant to Section 228 of the General Corporation Law of the State of Delaware. The

term of office or any director elected by the holders of the Applicable Series of the Series C

Preferred Stock pursuant to Section 5(b) of this Article X shall terminate upon the election of his

or her successor or upon his or her earlier death, resignation or removal as provided by Section

5(d)(ii) of this Article X.

(ii) Notwithstanding anything contained in the Certificate of

Incorporation or bylaws of the Corporation, any director so elected pursuant to Section 5(b) of

this Article X may be removed without cause only by the holders of the Applicable Series of the

Series C Preferred Stock with respect which such director was elected. The right of the holders

of the Applicable Series of the Series C Preferred Stock to remove directors without cause may

be exercised at any special meeting of such holders or by a written consent of such holders acting

without a meeting pursuant to Section 228 of the General Corporation Law of the State of
Delaware.

(iii) In case of a vacancy occurring in the office of any director so

elected pursuant to Section 5(b) of this Article X, for whatever reason, the holders of the

Applicable Series of the Series C Preferred Stock with respect which such director was elected
may elect a successor to hold office for the unexpired term of such director or, if the vacancy is
in the office of a C-I Director, such vacancy may be filled by a majority of the other C-l

Directors (or by the sole C-1 Director) then in office.

(iv) All actions taken by the holders of the Applicable Series of the
Series Preferred Stock under this Section 5 shall be taken by the affinnative vote, or by written
consent, ofthe hoiders of more than 50% of the issued and outstanding shares of the Applicable
Series of the Series C Preferred Stock.

(c) Number ofVotes Per Share. in connection with any right to vote as a
single class pursuant to this Section 5, or on any matter required by law, each holder of shares of
the Applicable Series of the Series C Preferred Stock shall have one vote for each share held.

SECTION 6. NO CONVERSION.

The shares of Series C Preferred Stock shall not be convertible into Common

Stock or any other security of the Corporation.

SECTION 7. REACQUIRED SHARES.

Any shares of Series C Prefened Stock purchased or otherwise acquired by the
Corporation in any manner whatsoever shall have the status of authorized but unissued shares of
Preferred Stock of the Corporation, without designation as to series, subject to reissuance by the
Board of Directors as shares ofanyone or more series.

ARTICLE XI

BOARD OF DIRECTORS
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SECTION 1. MANAGEMENT.

The business and affairs of the Corporation shall be managed by or under the

direction of the Board of Directors. The Board of Directors may exercise all such authority and

powers of the Corporation and do all such lawful acts and things as are not by statute or this
Certificate of Incorporation directed or required to be exercised or done by the stockholders.

SECTION 2. NUMBER OF DIRECTORS.

The number of directors of the Corporation shall initially be fixed by the Board of

Directors at not more than 10. The number of directors of the Corporation shall be fixed from

time to time exclusively by the Board of Directors as set forth in this Section 2. The Board of

Directors may, by resolution of the Board of Directors, (i) decrease the number ofdirectors
comprising the Board of Directors, but not below the number ofdirectors then in office and not

below the number that would prevent the holders of any Applicable Series of the Series C
Preferred Stock from electing their Designated Director or Designated Directors, and (ii)
increase the number of directors comprising the Board of Directors, in each case by the vote of a

majority of the Designated Directors elected by the holders of the C-1 Preferred and the vote of a
majority of the other members of the Board of Directors.

SECTION 3. NEWLY-CREATED DIRECTORS}-IIPS AND VACANCIES.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, newly created directorships resulting from any

increase in the number of directors or any vacancies in the Board of Directors resulting from

death, resignation, removal from office or any other cause shall. unless otherwise required by
law or resolution of the Board of Directors, be filled only by the Board of Directors by the vote

ofa majority of the Designated Directors elected by the holders of the GI Preferred and the vote
of a majority of the other members of the Board of Directors. A director elected to fill a newly
created directorship or other vacancy shall hold office until such director's successor has been
duly elected or until his or her earlier death, resignation or removal as provided in this Certificate
of Incorporation.

SECTION 4. REMOVAL OF DIRECTORS.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series ofPreferred Stock then outstanding, any director may be removed, with or without cause,
from office at any time by the affirmative vote of the holders of a majority of the voting power of
the issued and outstanding shares of Voting Common Stock and the issued and outstanding
shares ofPreferred Stock entitled to vote generally with the Voting Common Stock on all
matters all which the holders of Voting Common Stock are entitled to vote, voting together as a

single class; provided, however, that any Designated Director may only be removed without
cause by the vote of the holders of more than 50% of the issued and outstanding shares of the
Applicable Series of the Series C Preferred Stock, voting as a separate class.

SECTION 5. WRITTEN BALLOT NOT REQUIRED.

Elections of directors need not be by written ballot unless the bylaws of the
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Corporation shall otherwise provide.

SECTION 6. BYLAWS.

The Board of Directors is expressly authorized to adopt, amend or repeal the

bylaws or the Corporation. Any bylaws made by the directors under the powers conferred

E hereby may be amended or repealed by the Board of Directors or by the stockholders of the

Corporation. The stockhoiders shall also have power to adopt, amend or repeal the bylaws of the
Corporation; provided, however, that, in addition to any vote of the holders of any class or series

of capitai stock of the Corporation required by law, by this Certificate oflncorporation or by the

bylaws, the affirrnative vote of the holders of more than 50% of the voting power of the issued

and outstanding shares of Voting Common Stock and the issued and outstanding shares of

Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on

which the holders of Voting Common Stock are entitled to vote, voting together as a single class,
shall be required to adopt, amend or repeal any provision of the bylaws of the Corporation,

ARTICLE XII

LIMITATION OF LIABILITY; INDEMNIFICATION

A director of the Corporation shall not be personally liable to the Corporation or

its stockholders for monetary damages for breach of fiduciary duty as a director; provided,

however, that the foregoing shall not eliminate or limit the liability of a director (i) for any

breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of

law, (iii) under Section 174 of the DGCL or (iv) for any transaction from which the director
derived an improper personal benefit. If the DGCL is hereafter amended to permit further

elimination or Eimitation of the personal liability of directors, then the liability of a director of the

Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL as so
amended.

The Corporation shall, to the fullest extent pennitted by applicable law, indemnify

and advance expenses to each director and officer of the Corporation. The Corporation may
indemnify and advance expenses to each employee and agent of‘ the Corporation, and any other

Person whom the Corporation is authorized to indemnify under the provisions of the DGCL, as

provided in the bylaws or the Corporation.

Any amendment, repeal or modification of the foregoing provisions of this Article
XII shall not adversely affect any right or protection of any director, officer or other agent of the
Corporation existing all the time of, or increase the liability of any director, officer or other agent

of the Corporation with respect to any acts or omissions of such director, officer or other agent

occurring prior to, such amendment, repeal or modification.

ARTICLE XIII

AMENDMENT

The Corporation reserves the right to amend, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by

statute, and all rights conferred upon stockholders herein are granted subject to this reservation.
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Notwithstanding any other provision of this Certificate of Incorporation or the bylaws of the

Corporation, and notwithstanding the fact that a lesser percentage or separate class vote may be

specified by law, this Certificate of Incorporation, the bylaws of the Corporation or otherwise,

but in addition to any affinnative vote of the holders of any particular class or series of the

capital stock required bylaw, this Certificate of Incorporation, the bylaws of the Corporation or

otherwise, the affirmative vote of the holders of more than 50% of the voting power of the issued

and outstanding shares of Voting Common Stock and the issued and outstanding shares of
Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on

which the holders ofVoting Common Stock are entitled to vote, voting together as a class, shall

be required to adopt any provision inconsistent with, or to amend or repeal any provision of,

Articles XII or XIII of this Certificate of Incorporation.

ARTICLE XIV

NO IMPAIRMENT

The Corporation will not amend its Certificate of Incorporation or reorganize,

transfer assets, consolidate, merge, dissolve, or voluntarily effect any other transaction, the sole

purpose ofwhich is to avoid the observance or performance of any of the tenns to be observed or

perfonned hereunder by the Corporation.

- ARTICLE XV

PROPERTY OF STOCKHOLDERS

Except as otherwise provided by applicable law, the private property or assets of

the stockholders of the Corporation shall not to any extent whatsoever be subject to the payment

of the debts of the Corporation.

ARTICLE Xvi

DEFINITIONS; HEADINGS

(a) For the purposes of this Certificate of Incorporation, the following
definitions shall apply:

“Additional Shares" has the meaning set forth in Section 6(b){ii) of Article VIII.

“Applicable Series of the Series C Preferred Stock” means the C-1 Preferred, the
C-2 Preferred, the C-3 Preferred or the C-4 Preferred, as applicable.

“Approved Options” means (1) options to purchase up to 8,05 8,834 shares of
Common Stock granted under the Corporation’s 2007 Stock Option Plan as in effect on the
Issuance Date (or as such Plan may be amended upon receipt of the Requisite Approval), which

grants received the Requisite Approval, and (2) any options to purchase or other rights to acquire
shares of Common Stock granted under any other equity incentive plan, the adoption ofwhich

received the Requisite Approval and which grants received the Requisite Approval.

“Arbiter” shall have the meaning ascribed to such term in the definition of “Fair
Market Value."
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“ ”has the meaning set forth in Section I o I‘ Article VIII.

“Beneficial! Owned” shall mean beneficially owned as determined in accordance
with Securities Exchange Act Rule 13d-3.

“ "means the Board ofDirectors of the Corporation.

“ "means any day other than a Saturday, Sunday, or a day on which

commercial banks in the City of New York are authorized or obligated by law or executive order
to close.

“Certificate of Incogoration" means the Certificate of Incorporation of the
Corporation, as amended from time to time.

“Closing Price” has the meaning set forth in the definition of“Fair Market
Value.”

“Common Stock" means the Voting Common Stock and the Non—Voting
Common Stock or either of them.

“Conversion Price” means, with respect to the Series A Preferred Stock, $1.00,

subject to adjustment as provided in Section 6 of Article VIII, and. with respect to the Series B
Preferred Stock, $46346, subject to adjustment as provided in Section 6 of Article IX.

“Convertible Securities" means (i) any options or warrants to purchase or other

rights to acquire Common Stock, (ii) any securities by their terms convertible into, or exercisable

or exchangeable for, Common Stock (directly or indirectly) and (iii) any options or warrants to

purchase or other rights to acquire any such convertible, exercisable or exchangeable securities.

“Designated Director" means a member of the Board of Directors that was elected

exclusively by the vote of one of the Applicable Series of the Series C Preferred Stock.

“Excluded Issuances” means the issuance of any shares of Common Stock or

Convertible Securities (whether treasury shares or newly issued shares) (1) pursuant to a
dividend or distribution on, or a subdivision, combination or reclassification of, the outstanding

shares of Common Stock which, in the case of the Series A Preferred Stock, requires an

adjustment in the Conversion Price pursuant to Section 6(b)(i) of Article VIII, and, in the case of
the Series B Preferred Stock, requires an adjustment in the Conversion Price pursuant to Section

6(b)(i) ofArticle IX, (2) upon the exercise or conversion of any Convertible Securities issued on,
or outstanding as of, the Issuance Date, including the Series A Preferred Stock and the Series B
Preferred Stock, except, in the case of the Series A Preferred Stock, as contemplated by Section

6(b)(iii)(5)(D) of Article VIII and, in the case of the Series B Preferred Stock, as contemplated
by Section 6(b)(ili)(5)(D) of Article IX, (3) pursuant to the grant or exercise of any Approved
Options, (4) as consideration for the acquisition by the Corporation of another business entity or
interest therein (including a joint venture or strategic alliance) by merger, stock purchase,
purchase of substantially all the assets or other business combination or investment, in each case,
which received the Requisite Approval, or (5) pursuant to Section 2.3 of the Preferred Stock

Purchase Agreement.

33



277

“ "means, with respect to any security as of any date, if such

security is listed or traded in a manner referred to below, an amount equal to the average of the
daily Closing Prices on the twenty consecutive Trading Days immediatciy preceding such date.
As used in this Certificate of Incorporation, the term “Closing Price”, on any day, shali mean the
last reported sales price on such day or, in the event no such sale takes place on such day, the

average of the closing bid and asked prices, in each case on the New York Stock Exchange or, if
such security is not then listed or admitted to trading on such exchange, on the principal national

securities exchange on which such security is listed or admitted to trading, or, ifsuch security is
not listed or admitted to trading on any such exchange, the average of the highest reported bid

and lowest reported asked prices as furnished by the National Association of Securities Deaiers

through the National Association of Securities Dealers Automated Quotation System (“Nasdag")

(or a similar organization if Nasdaq is no longer reporting such information). If such security is

not listed and traded in a manner that the pricing information referred to above is available for

the period required hereunder, or with respect to an asset other than a security (and other than

cash which shall be valued at its face amount), the Fair Market Value of such security or asset

shall be determined by mutual agreement between the Corporation (acting through the Board of

Directors) and the holders ofa majority of the outstanding shares of Series A Preferred Stock and

the hoidcrs of a majority of the Series B Preferred Stock (considered as a single class, with each

share of Series A Preferred Stock and each share of Series B Preferred Stock having the number

or votes equal to the number of shares of Voting Common Stock into which such share of Series

A Preferred Stock or Series B Preferred Stock, as applicable, may be convened) or, if the parties

are unable to agree within 10 Business Days following the Corporation’s written request to the
holders of the Series A Preferred Stock and the holders of the Series B Preferred Stock that

agreement thereon be reached, then as determined by an independent investment banking firm or
valuation frnn (an “Arbiter") selected by mutual agreement between the Corporation and the

holders of a majority of the outstanding shares of Series A Preferred Stock and the holders of a

majority of the outstanding shares of Series B Preferred Stock (determined as set forth above)
(or, if the parties are unable to agree on gm Arbiter within 10 Business Days of the Corporation’s

written request to the holders of the Series A Preferred Stock and the holders of the Series B
Preferred Stock that agreement thereon be reached, then by an Arbiter selected by the New York

City office of the American Arbitration Association) (with the Corporation, on the one hand, and
the holders of the Series A Preferred Stock and the holders of the Series B Preferred Stock, on

the other hand, each bearing one half of the fees and expenses of the Arbiter). Notwithstanding

the foregoing, the determination of the Fair Market Value of a share of Voting Common Stock
for purposes of Section 6(i) of Article VII} or Section 6(f) of Article IX, as applicable, shall be
made by the Board of Directors, which detemiination shall be final and binding.

“Initial Public Offering" means the first public offering of shares of Common
Stock.

" nvestor Stockholders Agrgeemen ” means the Investor Stockholders Agreement,

dated March 28, 2007, by and among the Corporation, the holders of the Series A Preferred
Stock and the holders of the Series B Preferred Stock, as such agreement may be amended from

time to time as provided in such agreement. A copy of the Investor Stockholders Agreement will
be made available without charge to any stockholder upon request.

"Issuance Date" means March 28, 2007.
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“Junior Securities" means:

(1) with respect to the Series A Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
tenns expressly provides that it will rank junior to the Series A Preferred Stock, or which does

not specify its rank, with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution of assets upon Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank junior to the Series 8 Preferred Stock, or which does

not specify its rank, with respect to one or both of the following Attributes: (i) payment of

dividends and distributions and (ii) the distribution of assets upon Liquidation; and

(3) with respect to the Series C Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rankjunior to the Series C Preferred Stock with respect to

the distribution of assets upon Liquidation.

This definition ofJunior Securities shall include any Convertible Securities exercisabie or

exchangeable for or convertible into any Junior Securities.

“Liguidation” has the meaning set forth in Section 4(a) of Article VIII.
I6

Liguidation Preference" means;

(1) with respect to a share of Series A Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (ii) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series A Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series A Preferred Stock if all outstanding shares ofSeries A

Preferred Stock were convened into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 of Article VIII;

(2) with respect to a share of Series B Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (ii) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series B Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series B Preferred Stock if all outstanding shares of Series B

Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 of Article IX; and

(3) with respect to a share of Series C Preferred Stock, $1.00 (as

adjusted for any split, subdivision, combination, consolidation, recapitalization or similar event
with respect to the Applicable Series of the Series C Preferred Stock).

“Nasdag” has the meaning set forth in the definition of “Fair Market Value".
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“Parity Securities" means:

_ (1) with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank on a parity with the Series A Preferred Stock with
respect to one or both of the following Attributes: (i) payment ofdivldends and distributions and

(ii) the distribution of assets upon any Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank on a parity with the Series B Preferred Stock with

respect to one or both of the following Attributes: (i) payment of dividends and distributions and

(ii) the distribution of assets upon any Liquidation; and

(3) with respect to the Series C Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank on a parity with the Series C Preferred Stock with

respect to the distribution ofassets upon any Liquidation.

This definition ofParity Securities shall include any Convertible Securities exercisable or

exchangeable for or convertible into any Parity Securities.

“fi_r§g_g" means an individual, partnership, corporation, limited liability company

or partnership, unincorporated organization, trust or joint venture, or a govemrnental agency or
political subdivision thereof or other entity ofany kind.

“Preferred Stock Purchase Agreement" means the Preferred Stock Purchase

Agreement, dated as of February 22, 2007, by and among the Corporation, lkaria, Inc. and
purchasers of the Series B Preferred Stock, as such agreement may be amended from time to
time as provided in such agreement. A copy of the Preferred Stock Purchase Agreement will be
made available without charge to any stockholder upon request.

“Reguisite Approval" means the approval of the Board of Directors and, if
required by one or more of Sections 4.1, 4.2, 4.3, 4.4 and 4.5 of the Investor Stockholders
Agreement, the approval or approvals set forth in the applicable Section or Sections of the
Investor Stockholders Agreement.

“Senior Securities" means:

(1) with respect to the Series A Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series A Preferred Stock with respect to
one or both of the following Attributes: (i) payment of dividends and distributions and (ii) the
distribution of‘ assets upon any Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series B Preferred Stock with respect to
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one or both of the following Attributes: (i) payment of dividends and distributions and (ii) the
distribution of assets upon any Liquidation; and

(3) with respect to the Series C Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series C Preferred Stock with respect to
the distribution of assets upon any Liquidation.

This definition of Senior Securities shall include any Convertible Securities exercisable or
exchangeable for or convertible into any Senior Securities.

“ ”has the meaning set forth in Section 6(c)(i) of Article VIII.

“Series B Transaction" has the meaning set forth in Section 6(c)(i) of Article IX.

“Stated Value” means. with respect to a share of Series A Preferred Stock, $1.00

(as adjusted for any split, subdivision, combination, consolidation, recapitalization or similar

event with respect to the Series A Preferred Stock) and, with respect to a share of Series B

Preferred Stock, $4.6346 (as adjusted for any split, subdivision, combination, consolidation,

recapitalization or similar event with respect to the Series B Preferred Stock).

“Subsidim” of any Person means any corporation or other entity ofwhich a

majority of the voting power of the voting equity securities or equity interest is owned, directly

or indirectly, by such Person.

“Trading Day" means a day on which the principal national securities exchange

on which the Common Stock is quoted, listed or admitted to trading is open for the transaction of
business.

(b) The headings of the sections, paragraphs, subparagraphs, clauses and sub-
clauses included in this Certificate of Incorporation are for convenience of reference only and

shall not define, limit or affect any of the provisions hereof.

IN WITNESS WHEREOF, this Restated Certificate oflncorporation, which

restates and integrates and further amends the provisions of the Certificate of Incorporation of

this Corporation, and which has been duly adopted in accordance with Sections 242 and 245 of

the Delaware General Corporation Law, has been executed by its duly authorized officer this 7th

day of May, 2010.

IKARIA HOLDINGS, INC.

fiafiotaur/4 EIMW
Name: Matthew M. Bennett

Title: Senior Vice President and Secretary
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Electronic Patent Application Fee Transmittal

Application Number: 13651660

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filed as Large Entity

Utility under 35 USC 1 1 1 (a) Filing Fees

Basic Filing:

Miscellaneous-Filing:

Patent-Appeals-and-Interference:

Post-AlIowance-and-Post-Issuance:

Extension-of-Time:



282

Sub-Total in

Description Fee Code Quantity Usms)

Miscellaneous:

Statutory or terminal disclaimer 1814 ‘I 160 ‘
160

Total in USD (S) 160
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Electronic Acknowledgement Receipt

EFS ID: 14716884

Application Number: 13651660

Methods of reducing the risk of occurrence of pulmonary edema associated
Tltle of lnventlom with inhalation of nitric oxide gas

First Named Inventor/Applicant Name: James S. Baldassarre

Filer Authorized By: Janis K. Fraser

Attorney Docket Number: 26047—0003007

Receipt Date: 16—JAN—201 3

Application Type: Utility under 35 USC111(a)

Payment information:

Submitted with Payment

Payment Type Deposit Account

Payment was successfully received in RAM $160

RAM confirmation Number 3080

Deposit Account 061050

Au*h°”zedUser  
The Director ofthe USPTO is hereby authorized to charge indicated fees and credit any overpayment as follows:

Charge any Additional Fees required under 37 C.F.R. Section 1.21 (Miscellaneous fees and charges)
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File Listing:

Document Document Description File Size(Bytes)/ Multi Pages
Number Message Digest Part /.zip (ifapp|.)

_ 3747621
termdIsc_0O03007_8282966.

pdf b752ccf960‘l dcefli e8a2b94 C791 3ed6Sc97
9(d3S

Warnings:

Information:

Fee Worksheet (SBO6) fee-info.pdf

Terminal Disclaimer Filed

3aaaa4Ib2b030637a4cbff8c70ccZ995defc1
’7a

Total Files Size(in bytes) 3777574

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO ofthe indicated documents,

characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.S.C. 111

lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this
Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

lfa timely submission to enter the national stage ofan international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/E0/903 indicating acceptance of the application as a

national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

lfa new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number

and ofthe International Filing Date (Form PCT/RO/105) will be issued in due course, subject to prescriptions concerning
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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Attorney Docket No.: 26047-0003007 / 3000—US—0008CONS

IN TI IE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : James S. Baldassarre et al. Art Unit : 1613

Serial No. : 13/651,660 Examiner : Ernst V. Arnold

Filed : October 15, 2012 Conf. No. : 4656
Title : METHODS OF REDUCING '1‘J:iE RISK OF OCCURRENCE OF PULMONARY

EDEMA ASSOCIATED WITH INHALATION OF NITRIC OXIDE GAS

Commissioner for Patents

P.O. Box 1450

Alexandria, VA 223 l3~l450

TERMINAL DISCLAIMER UNDER 37 C.F.R. §§ 3."/3gb) AND 1.32l§c1

Pursuant to 37 C.F.R. § 3.73(b), INO THERAPEUTICS LLC, a corporation, certifies that

it is the assignee of the entire right, title, and interest in the present application (a 100%

ownership interest) by virtue of a chain of title from the inventors of the present patent

application to the current assignee as shown below:

1. From James S. Baldassarre and Ralf Rosskamp to Ikaria Holdings, Inc.

The document was recorded in the Patent and Trademark Office at Reel 029128, Frame 0675.

2. From Ikaria Holdings, Inc. to Ikaria, Inc. A copy of the document is

attached.

3. From Ikaria, Inc. to INO Therapeutics LLC. The document was recorded

in the Patent and Trademark Officeat Reel 029129, Frame 0201.

To the best of undersigned’s knowledge and belief, title is in the assignee identified

above.

The undersigned is empowered to act on behalf of the assignee.

Pursuant to 37 C.F.R. § 1.321(0), and to obviate a double patenting rejection, the assignee

identified above hereby disclaims, except as provided below, the terminal part of the statutory

term of any patent granted on the instant application that WOL1ld extend beyond the expiration
CERTIFICATE OF (A) MAILING BY FIRST CE .ASS MAIL OR (B) TRANSMISSION
I hereby certify under 37 CFR §l .8(a‘_i that this correspondence is either (A) addressed as set out in
37 CFR §i.l(a} and being deposited with the United States Postal Service as first class mail with
sufficient postage, or (B) being transmitted by facsimile in accordance with 37 CFR § l.6Ifd) or via
the Office electronic filing system in accordance with 37 CFR § 1 C-(a)(4), on the date indicated
below.

January 16, 2013
Date of Deposit or Transmission
{Nancy Bcchctl
Signature
Nancy Bechet

Typed or Printed Name of Person Signing Certificate
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Applicant I .Tames S. Baldassarre et al. Atton1ey’s DocketNo.: 26047-0003007 / 3000-US~
Serial No. I 13/651,660 0008CON5
Filed : October 15, 2012
Page : 2 of 2

date of the full statutory term of U.S. Patent No. 8,293,284. The assignee hereby agrees that any

patent granted on the instant application shall be enforceable only for and during such period that

it is commonly owned with U.S. Patent No. 8,293,284.

The assignee identified above does not disclaim any terminal part of any patent granted

on the present application that would extend to the expiration date of the full statutory term of

U.S. Patent No. 8,293,284 in the event that U.S. Patent No. 8,293,284 later: expires for failure to

pay a maintenance fee, is held unenforceable, is found invalid by a court of competent

jurisdiction, is statutorily disclaimed in whole or terminally disclaimed under 37 C.F.R. § 1.321,

has all claims cancelled by a reexamination certificate, is reissued, or is otherwise terminated

prior to expiration of its full statutory term. The full statutory term of any patent includes any

term adjustment as defined in 35 U.S.C. § 154 and § 173. Assignee herein does not disclaim or

otherwise affect any part of U.S. Patent No. 8,293,284.

This disclaimer runs with any patent granted on the present application and is binding

upon the grantee, its successors or assigns.

The fee of $160 is being paid concurrently under 37 C.F.R. § 1.20(d). Apply any

necessary charges or credits to Deposit Account 06-1050, referencing the above attorney docket

number.

Respectfully submitted,

Date: January 15, 2013 /Janis K. Fraser!
Janis K. Fraser, Ph.D._, J.D.

Reg. No. 34,819
Customer Number 94169

Fish & Richardson PC.

Telephone: (617)542-5070

Facsimile: (877) 769-7945

22967542.doc
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Qefaware 1
Qfie first State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE RESTATED CERTIFICATE OF "IKARIA HOLDINGS, INC. ",,

CHANGING ITS NAME FROM "IKARIA HOLDINGS, INC. " TO "IKARIA,

INC. ", FILED IN THIS OFFICE ON THE SEVENTH DAY OF MAY, A.D.

2010, AT 12:36 O'CL€JCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Julflw W. liulluck. Secvctary of Stain:

4196771 8100 .0 AUTHEN C TION: 7979373

100477026 DATE: 05-07-10
You may vsz.-ity this certiticcta Online
at co:p.de1aI-«Ire.gov.fauchvw:.ahl:u:1
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Sumeofflabmua

. Segre of State
munnmo amwmnmm

Delivaxod 12:42 PM 05/07/2010
FILED 12:36 PM 05/07/2010

SRV 100477026 — 4196771 FILE‘

RESTATED

CERTIFICATE OF INCORPORATION
OF

IKARIA HOLDINGS, INC.

(Originally incorporated as [TL Holdings, Inc. on August 18, 2006)

ARTICLE I
NAME

The name of the Corporation is lkaria, Inc. (the “C‘o[poralion“).

ARTICLE ll

REGISTERED OFFICE AND AGENT

The address of the Corporatinrfs registered ollice in the State of Delaware ls
Corporation Service Company. 271 I Centerville Road, Suite 400, City of Wilmington 19808.

County ol‘New Castle. The name olits registered agent at such address is Corporation Service
Company.

ARTICLE lll
PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law (the
“DGCL“).

ARTICLE IV

CAPITAL STOCK

The total number of shares of all classes o f capital stock which the Corporation

shall have authority to issue is two hundred thirteen million. four hundred two thousand, six
hundred {Z I 3,402,600) shares. of which:

One hundred twenty five million 025,000,000) shares, par value

$0.0! per share. shall he shares of common stock, 01‘ which one hundred ten

million (I l0,000,000) shares shall be designated "Voting Common Stock“ (the

"Voting Common Stock“) and fifteen million {l5,000,000) shares shall be

designated Non-Voting Common Stock" (the "Non-Voting; Common Stock"); and

Eiglny-eight million. four hundred two thousand. six hundred

($8,402,600) shores. par value $0.01 per share, shall be shares of preformed stock
(the “Preferred Stocjg"). of which eleven million, four hundred twenty-one

thousand, three hundred {ll,42l,300) shares shall be designated “Series A
Convertible Preferred Stock": seventy~six million. nine hundred eighty thousand,
nine hundred (76,980.900) shares shall be designated "Series B Convertible

Preferred Stock“; one hundred (I00) shares Shall be designated "Series C—l Non-

Convertible Preferred Stock": one hundred (100) shares shall be designated
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“Series C.'~’_’ Non—C‘on-rcrtible Preferred Stock“; one hundred (I00) shares shall be

designated “Series C-3 Non-Conveflible Preferred Stock"; and one hundred (I00)

shares shall be clesignated "Series C-4 Non-Convertible Preferred Stock".

ARTIC LE V

VOTING COMMON STOCK

SIECTION I. GENERAL.

Except as otherwise required bylaw or as expressly provided in this Certificate of

Incorporation. each share of Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally. share ratably and be identical in all respects as to all matters,

with each other share oi" Voting Common Stock and with each share of Non~Voti1‘tg Common
Stock.

SECTION 2. DIVIDIENDS.

(a) Subject to the rights of the holders of Preferred Stock and to the other

provisions of this Certificate of Incorporation. holders ofvoting Common Stock and Non-
Voting Common Stock shall be entitled to receive equally, on a per share basis, such dividends

and other distributions in cash, securities or other property ofthc Corporation as may be declared

thereon by the Board ol‘Dircetors from time to time out ofasscts or funds of the Corporation
legally available therefor.

(bl The Corporation shall not effect a subdivision, combination or

reclassification of the outstanding shares of‘ Voting Common Stock into a greater or lesser
number ofshares ot'\/oting Common Stock unless a comparable acljustment is at the same time

being made to the Non—\/oting Common Stock.

SECTION 3. VOTING RIGHTS.

At every annual or special meeting of stockholders of the Corporation, each
holder of Voting Coannlon Stock shall be entitled to cast one vote lbr each share of Voting
Common Stock standing in such ho|dcr‘s name on the stock transfer records of the Corporation;

provided, however, that, except as otherwise required by law, holders of Voting Common Stock.

as such, shalt not be entitled to vote on any amendment to this Certificate of Incorporation

(including any certificate ofdcsignation relating to any series oi'Prel'erred Stock) that relates

solely to the tenns of one or more outstanding series of Preferred Stock iftlte holders of such

affected series are entitled to vote thereon, either separately or together with the holders ofone or

more other such series, pursuant to this Cenilicate ot‘ Incorporation (including pursuant to any

certificate of designation relating to any series of Preferred Stock).

ARTICLE VI

NON-VOTING COMMON STOCK
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SECTION I. GEN ERA L.

Except as otherwise required by law or as expressly provided in this Certificate of
Incorporation. each share ot'Nun~Voting Common Stock shall have the some powers. rights and
privileges and shall rank equally. share ratabl y and be identical in all respects as to all matters,

with each other share or Non«Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights ofthc holders ol'l’refcrrcd Stock and to the other provisions

of this Certificate of incorporation. holders oi'Non—Voting Common Stock and Voting Common

Stock shall be entitled to receive equally. on a per share basis, such dividends and other
distributions in cash. securities or other property of the Corporation as may be declared thereon

by the Board of Directors from time to time out of assets or funds of the Corporation legally
available tlterefor.

SECTION 3. VOTING RIGHTS.

The holders of Non-Voting Common Stock shall not be entitled to any voting

rights except as required by law.

SECTION 4. CONVERSION.

to) In the event there shall occur an Initial Public Ol'fcri ng. then. immediately

prior to tho consutnrnation of the initial Public Offering. without any further action by the
Corporation or the holders of shares ol'Non-Voting Common Stock, each outstanding share of

Non-Voting Common Stock shall automatically be converted into one fully paid and non-

asscssoblc share 0|‘ Voting Common Stock.

(b) The Corporation shall at all times reserve and keep available, free from

iiens, charges and security interests and not subject to any preemptive rights, for issuance upon

conversion of the Non-Voting Common Stock. such number ol'its authorized but unissued shares
of Voting Common Stool»; as will be sullicient to permit the conversion of all outstanding shares

of Non-Voting Common Stock, and shall takcor cause to be taken all action required to increase
the authorized number ofshares of Voting Common Stock if necessary to pennit the conversion
of all outstanding shares of Non-Voting Common Stock and to ensure that the shares of Voting

Common Stock may be issued without violation of any applicable law or regulation or of any

requirement of any securities exchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

to) The Corporation shall not effect a subdivision, combination or
rcclassi lication of the outstanding shares of Non-Voting Common Stock into a greater or lesser

number of shares of Non-Voting Common Stock untcss a comparable adjustment is at the same

time being made to the Voting Common Stock.
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/\R'l'lC‘LE Vll
l’RF.Fl3RR lit) S'l'OC’K

The Board of Directors is aulltoriatcd, subject to limitations prescribed by law. to
provide by resolution or resolutions for the issuance ofshares of Preferred Stock in one or more

scries, to establish the number of shares to be included in each such series, and to fix the voting

powers (if any), designations. powers. preferences. and relative, participating. Optional or other

rights. if any, of the shares ofeaelt such series. and any qualifications, limitations or restrictions

thereof. The rights. preferences and restrictions granted to and imposed on the Series A

Convertible Preferred Stock. par value $0.01 per s|tarc_("S_‘t_:ries A Preferred Stock"). and the
Series B Convcniblc Preferred Stock, par value $0.01 per share (“§er':es B Preferred Stock") are

set forth below in Articles VIII and IX, respectively. The rights. preferences and restrictions
granted to and imposed on the Series C-l Non-Convertible Preferred Stock. par value $0.01 per

share (“C-l Preferred“). the Series C-2 Non-Convertible Preferred Stock, par vatuc $0.0! per
share (“C-2 Preferred"), the Series (‘-3 Non-C'onvertib1e Preferred Stock, par value 30.0! per

share (“C-3 Preferred"), and the Series C-4 Non-Convertible Preferred Stock, par value $0.0! per

share (“C-4 Preferred“ and. together with the C-1 Preferred, C-2 Preferred and C-3 Preferred,
“Series C Preferred Stock“) are set forth below in Article X.

ARTICLE VIII

SERIES A PREFERRED STOCK

SECTION 1. RANK.

The Series A Preferred Stock shall. with respect to (E) payment of dividends and

distributions and (ii) rights upon any Liquidation (each of clauses (i) and (ii), an

rank (i) senior to all securities that are Junior Securities with respect to such Attribute, (ii) on a

parity with all securities that are Parity Securities with respect to such Attribute and (iii) junior to

all securities that are Senior Securities with respect to such Attribute. The Series A Preferred
Stock shall rank on a parity with the Series 13 Preferred Stock and the Common Stock with

respect to dividends and distributions and shall rank junior to the Series B Preferred Stock but
senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any

Liquidation.

SECTION 2. DIVIDENDS AND DlSTRlBUTIONS.

(at No dividends shall be paid. and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders ofthc Series A Preferred Stock as

of the record date established by the Board of Directors for such dividend or distribution on the
Common Stock shall he paid, out of funds legally available therefor. dividends in an amount
(whether in the fonn of cash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series A Preferred

Stock been converted into Voting Common Stock itrtmodialely prior to the record date of such
dividend or distribution on the Common Stock; provided. however, that if the Corporation
declares and pays a dividend or makes a distribution on the Common Stock consisting in whole

or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect ofthe Series A Preferred Stock on account ofthe portion of such dividend

4
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or distribution on the Common Stock payable in Common Stock or Convertible Securities. to the

extent that an anti-ditution adjustment under Section 6(b)(i) of this Article VIII is required to be

made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for {and otherwise on
the same payment temis as for} the dividends or distribution on the Common Stock established

by the Board of Directors.

(b) No dividends shall be paid, anti no other distribution shall he made, on or

with respect to the Series 13 Preferred Stock [other than dividends deciared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock.
which shall be governed by Section 2(a) of this Article VIII, and other than dividends and

distributions payable in shares of Series B Preferred Stock. which shall be governed by the
proviso below} unless and until the holders of the Series A Preferred Stock as of the record date

established by the Board of Directors for such dividend or distribution on the Series B Preferred

Stock shall be paid, out of funds legally available therefor. dividends in respect ofeach share of

Series A Preferred Stock in an amount (whether in the form ofcash, securities or other property)

equal to the amount (and in the fonn) ofthe dividends paid or distribution made with respect to a
share ofthe Series [3 Preferred Stock; provided, however, that ifthe Corporation declares and

pays a dividend or makes a distribution on the Series [3 Preferred Stock consisting in whole or in
part ofCommon Stock or Convertible Securities, then no such dividend or distribution shall be

payable in respect oftlrc Series A Preferred Stock on account ofthc portion ofsuch dividend or

distribution on the Series B Preferred Stock payable in Common Stock or Convertible Securities.

to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article Vtll is required
to be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on

the same payment tenn as for) the tlividends or distribution on the Series B Preferred Stock

established by the Board of Directors.

(e) if, after the Issuance Date. the Series A Preferred Stock or the Series B

Preferred Stock is subdivided, combined or reclassified into a greater or lesser number ofshares

without a corresponding action being taken with respect to the other series of Preferred Stock.

then any dividend or distribution payable with respect to the Series A Preferred Stock by reason
ofa dividend or distribution payable with respect to the Series [3 l’ret‘erred Stock shall be
appropriately adjusted.

SECTION 3. REDEMPTION.

'I'he Corporation shall have no right to redeem any shares of Series A Preferred
Stock. nor shalt any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION -1. LIQUIDATION. DISSOLUTION OR WINDING UP.

(a) in the event the Corporation shall (i) commence a voluntary case under the
federal bankruptcy laws or arty other applicable federal or state bankruptcy, insolvency or similar
law. (ii) consent to the entry of an order for relicfin an involuntary case under any law
referenced in clause (i) above or consent to the appointment of a receiver, liquidator, assignee.
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custodian, trustee, or other similar official. of the Corporation or of any substantial part of its
property. (iii) make a general assignment for the benefit of its creditors. ( iv) admit in writing its
inability to pay its debts generally as they become due, (v) have a court of competentjurisdiction
enter an order or decree, which has not been withdrawn, dismissed or reversed, that is for relief

against the Corporation in an ‘involuntary case under any law referenced in clause (i) above or to

appoint a receiver. liquidator, assignce, custodian, trustee, or other similar official, of the

Corporation or of any substantial part of its properly, and any such order or decree remains

un-stayed and in effect for 60 consecutive days, or (vi) otherwise liquidate. dissolve or wind up

(any such event. together with any event described in the final sentence of this Section 4(a), but
subject to the proviso therein. a "Liguidation“). each holder of shares of Series A Preferred Stock

shail be entitled to receive out oi‘ assets ofthe Corporation available for dislri bution to its
stockholders, in preference to any distribution to holders of securities that are Junior Securities

with respect to a Liquidation. an amount of cash with respect to each share of Series A Preferred
Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate

of Incorporation, the sale. conveyance, exchange, lease, trauisfer or other disposition of all or

substantially all of the propcny or assets of the Corporation or the consolidation or merger of the
Corporation with or into one or more other entities (other than a wholly owned Subsidiary of the

Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the

stockholders of the Corporation immediately prior to such transaction own shares representing

more than 50% ofthc voting power of the outstanding shares ofthc surviving or acquiring
corporation following the transaction (taking into account only capital stock of the Corporation

held by such stockholders prior to the transaction) shall not deemed to be a Liquidation.

(b) No payment of the Liquidation Preference shall be made with respect to
any share of Series A Preferred Stock unless and until the liquidation preferences payable with

respect to the Series B Preferred Stock and any other securities that are Senior Securities with

respect to payments upon a Liquidation shall have been paid in fiiil. No full preferential

payment on account of any Liquidation shall be made with respect to any class ofsecurities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation

Preference in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. it‘, upon any Liquidation. after the distribution of the
liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation. the assets ofthe Corporation are not sufficient to pay in Full the Liquidation

Preference payable with respect to all ofthc outstanding shares of Series A Preferred Stock and

the full liquidation payments payable with respect to any outstanding securities that are Parity

Securities with respect to payments upon a Liquidation, then such shares of Series A Preferred
Stock and such Parity Securities shall share ratahly in such distribution of assets in accordance

with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

to) Alter the payment to the holders of shares ofthe Series A Preferred Stock
ofthc full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders ofthe Series A Preferred Stock as such shalt have no right or claim to any ofthc

remaining assets or the Corporation.

(it) without limiting the voting rights of any holder of Series A Preferred
Stock. the holders nfsharcs of the Series A Preferred Stock shall be entitled to receive at least it}

6
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Business Days prior written notice of any Liquidation, and may convert their Series A Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 ofthis Article VIII.

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series A Preferred Stock shall have full voting

rights and powers, and shall be entitled to vote on all matters put to a vote or consent of

stockholders ofthc Corporation. with each share of Series A Preferred Stock having the number

of votes equal to the number of shares of Voting Common Stock into which such share ofserics
A Preferred Stock could be convened in accordance with Section 6 of this Article VIII as of the

record date for the vote or consent which is being taken. The holders of the Series A Preferred

Stock, the holders of the Series B Preferred Stock and the holders of Voting Common Stock {and

any other class or series of capital stock entitled to vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote ofthe stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any

certificate of designations ofthe Corporation from time to time in effect. Holders of Series A
Preferred Stock shall be entitled to notice ofall stockholders meetings in accordance with the

procedures set forth in the Corporation's bylaws.

(b) Voting; With Respect to Certain Matters. In addition to any matters

requiring a separate vote ofthe Series A Preferred Stock under applicable law. the Corporation

shall not. without the prior written consent or approval of the holders of’ more than 50% of the
issued and outstanding shares of Series A l’rcfcrrcd Stock. voting as a single class:

(i) amend, repeal, or change the rights, pretbrences or privileges of the
shares of Series A Preferred Stock (as in effect on the Issuance Date) in any manner that would
affect adversely the shares of Series A Preferred Stock in a manner different from the effect on

shares of the other classes or series of capital stock of the Corporation (including maintaining the

seniority ot'the Series A Prcl'errcd Stock over certain other classes or SUT‘lb'S of capital stock of
the Corporation, as set forth in the last sentence ol'Sccti0n l of this Article VIII as in effect on
the Issuance Date); or

(ii) increase or decrease {other than by conversion of the Series A

Preferred Stock into Voting Common Stock) the total number of authorized shares ofSerics A
Preferred Stock.

(C) Number ot‘Votes Per Share. ln connection with any right to vote as a

single class pursuant to Section S(b) of this Article VIII. each holder of shares of'Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CON VERSION.

ta) 'l'ern1s of__Cj_o_r_i1ersioi_i_.

( i) Optional (‘om-'crsi'ou. Each share of Series A Preferred Stock shall

be convertible. at the option of the holder thereof, at any time. and from time to time, on the
terms and conditions set forth in this Section 6. into a number of fully paid and non-assessable

shares ofvoting Common Stock equal to the quotient obtained by dividing (x) the Stated Value

7
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by (y) the Conversion Price in effect on the date of such conversion, In addition, upon such

conversion. the Corporation shall pay to the holder ofany sh arcs of Series A Preferred Stock

being converted, out of funds legally available therefor. an amount in cash equal to any declared
but unpaid dividends on the shares ofSeries A Preferred Stock surrendered for conversion for

which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) of this Articte VIII.

(ii) zltrtanrntir Conversion: Upon lrritial 1”nbl:'c' Qflcrirzg. In the event
of an automatic conversion ofthe Series B Preferred Stock pursuant to Section 6(a)(ii) of

Article IX, then, concurrently with and effective upon such conversion ofthe Series B Preferred

Stock, without any further action by the Corporation or the holders ofshares of Series A

Preferred Stock. each then outstanding share of Series A Preferred Stock shall automatically be
converted into a number of fully paid and nomassessable shares oi'\/oting Common Stock equal

to the quotient obtained by dividing (x) the Stated Value by (y) the Conversion Price in effect on

the date ofsueh conversion. In addition. upon such conversion, the Corporation shall pay to

each holder ofany shares ot‘Scrics A Preferred Stock so convened. out of funds legally available

therefor. an amount in cash equal to any declared but unpaid dividends on the shares of Series A
Prcfen'ed Stock so convened tor which the record date is a date prior to the date on which the

Initial Public Offering is consummated. The Corporation shall give each holder of Series A
Preferred Stock written notice of the results ofthe vote referred to in Section 6(a)(ii) of

Article IX within five Business Days alter the date the vote is taken.

(b) Adjusttncnt o|'t'.‘.gnversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

(i) Stock Dividends. Splits, etc. In case the Corporation shall. at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares of Cornmon Stock or Convertible Securities, in either case, in shares of
Common Stock. or (B) effect a subdivision, combination or reclassification ofthe outstanding

shares of Common Stock into a greater or lesser number ofshares of Common Stock (without a

comparable ndjustinent being made to the Series A Preferred Stock), then. and in each such case,
the Conversion Price in etfcct immediately prior to such event or the record date therefor.
whichever is earlier, shall be adjusted by multiplying such Conversion Price by a fraction of
which (it) the ntttrterator is the number of shares of Common Stock that were outstanding (as
detemiined in accordance with Section 6(b)(vil ofthis Article Vlil} immediately prior to such

event and (y) the denominator is the number ofsharcs of Common Stock outstanding (as
determined in accordance with Section fi(b)(vi) of this Article VIII) immediately after such

event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (it) in the cast:
of any such dividend or distribution, immediately alter the close ofhusiness on the date for the
detennination of holders ofshares of Common Stock entitled to receive such dividend or

distribution. or (y) in the case of any such subdivision, combination or reclassification, at the

dose ofbusincss on the day upon which such corporate action becomes effective.

(ii) I.r.-rtrancc.r ofztddtliorral Shares. in case the Corporation shall at
any time or from time to time after the Issuance Date issue any Common Stock or C‘-Dnvflrtible
Securities (collectively, “Additional Shares") without consideration or for a consideration per
share (or having a conversion. exchange or exercise price per share) less than the Conversion

8
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Price in effect immediately prior to such issuance. then. and in each such case, the Conversion
Price in et't‘cct immediately prior to such issuance shall be reduced to an amount determined by

multiplying the Conversion Price in effect immediately prior to such issuance by a fraction of

which (it) the numerator is the sum ofti) the product of(A) the number of shares of Common
Stock outstanding (as determined in accordance with Section 6(b)(vi) ol‘lhis Article VIII)

immediately prior to such issuance multiplied by (B) the Conversion Price in effect immediately

prior to such issuance and (ii) the aggregate consideration received by the Corporation for the

total number of shares of Common Stock so issued (or, in the case of Convertible Securities, the

aggregate consideration received by the Corporation for the total amount of Convertible
Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible. exercisable or

cxcliangcable). and (y) the denominator is the product of (i) the sum of (A) the total number of
shares of Common Stock outstanding (as determined in accordance with Section 6{b)(vi) of this
Article VIII) immediately prior to such issuance and (B) the number ofadditional shares of

Common Stock so issued (or into or for which the Convertible Securities may be converted.

exercised or exchanged), multiplied by (it) the Conversion Price in effect immediately prior to

such issuance. An adjustment made pursuant to this Section 6(b)(ii} shall be made on the next
Business Day following the date on which any such issuance is made and shall be effective

retroactively to the close ofbusiness on the date ofsuch issuance. Notwithstanding the

foregoing, no adjustment shall be made pursuant to this Section o(b)(ii) in connection with any
Excluded issuanccs.

(iii) Geirerat. For the purposes of any adjustment of the Convcrsion

Price pursuant to Section 6(b)(ii) of this Article VIII. the following provisions shall be
applicable:

(I) In the case of the issuance of Common Stock or

Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement

agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a

consideration in whole or in part other than cash, the value of the non—cash consideration
received shall be the Fair Market Value of such non—cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners oi‘thc non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shalt be deemed to he the Fair Market Value ofsuch portion ot‘the net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) lt'C‘ommon Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be not of the Fair
Market Value ofsuch other securities.

(5) In the case olthc issuance of Convertible Securities:
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(A) The aggregate maximum number ofsltarcs of

Common Stock (as set forth in the instruments relating thereto. without regard to any provision
contained therein for a subsequent reduction ofsuch number) deliverable upon conversion of or

in exchange for. or upon the exercise of, such Convenible Securities and subsequent conversion,
exchange or exercise thereof shall be deemed to have been issued at the time such Convertible

Securities were issued and for rt consideration equal to the consideration received by the

Corporation for any such Convertible Securities, plus the minimum amount of consideration (as

set forth in the instruments relating thereto. without regard to any provision contained therein For
a subsequent increase of consideration), if any. to he received by the Corporation upon the

conversion, exercise or exchange of such Convertible Securities; provided, however. that if in the
case of Convertible Securities. the minitnurn amount ofsuclt consideration cannot be ascertained.

but is :1 function of anti~dilution or similar protective clauses. the Corporation shall be deemed to
receive the minimum amount ot'considcration without reference to such clause‘,

(B) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section otb)(ii) of this Article Vtll, upon any increase in the number of shares

of Common Stock deliverable upon exercise, conversion or exchange of. or a decrease in the
exercise price of, such Convertible Securities other than a change resulting from the anti-dilution

provisions thcrcot‘, the applicable Conversion Price shall fonhwith be readjusted retroactively to

give effect to such increase or decrease:

(C) With respect to any Convertible Securities issued

ailer the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)tii) ofthis Article VIII, iftherc is any increase in the number of

shares of Common Stock deliverable upon exercise. conversion or exchange of. or a decrease in

the exercise price oi’, such Convertible Securities other than a change resulting from the anti-

dilution provisions thereof. such Convertible Securities shall be treated as ifthcy had been
cancelled and reissued and an adjustment to tltc Conversion Price with respect to such deemed

issuance shall be made pursuant to Section fitbltii) ofthis Article Vlll, ifapplicable;

(D) With respect to any C'o_nvertible Securities issued
prior to the issuance Date. if there is any increase in the number of shares of Common Stock

deliverable upon exercise. conversion or exchange of, or a decrease in the exercise price oi‘, such
Convertible Securities other than a change resulting from the anti—di|ution provisions thereof.

such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)tii) ofthis Article VII], ifapplieablc;

(E) No further adjustment of the Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination ofany Convertible

Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as

would have been calculated had the adjustment been made upon the basis of the issuance of only

it)
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the number of shares ot' Common Stock actually issued upon the exercise. conversion or
exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the lime ofissuancc of such Convcrtihic Securities)-

(iv) Ilights Disu'i!7rm‘mr.r. No adjustment oi'thc Conversion Price

pursuant to Section 6t'b)(ii) of this Article VIII shall be made as the result ofthe adoption of a

plan commonly referred to as a “Stockholders Rights Plan“ which provides for the issuance of

rights to acquire shares ofcapital stock of the Corporation upon the occurrence of some event

that is not within the control of the rights holders. or the issuance of rights under such plan:
provided, however. that the issuance ofcupital stock of the Corporation pursuant to such rights

shall require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article VIII.

(vi Calctrlatiorts. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section o[b) of this Article Vlli to the

contrary notwithstanding. in no event shall the then current Conversion Price be increased as :3

result ol'any calculation matte at any time pursuant to Section 6(b)t'ii) ofthis Article VIII. No

adjustment to the Conversion Pricc pursuant to Section o(b) olthis Article VII] shall be required

unless such adjustment would require an increase or decrease ofat least I% in the Conversion
Price; provided. however. that any adjustments which by reason ofthis Section 6(b){v) are not

required to he made shall be carried forward and taken into account in any subsequent
adjustment.

(vi) Orrlstcmdirrg Sl'rru'cs. The number of shares of Common Stock at
any time outstanding shall include all shares ot‘Common Stock outstanding at such time and any
shares oi'Con-tmon Stock issuable upon conversion or exercise of or in exchange for any
Convertible Securities to the extent any such Convertible Securities are (i) convcniblc.

exercisable or ex changeable at such time and (ii) convertible, exercisable, or exchangeable at a
price that is less than the Fair Market Value of it share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number ofsltares of Common Stock at any

time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or arty Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale ol‘C‘otnnton Stock.

(vii) Strcc'c.s.s‘ivt'zltfitrsrrrru.-Its. Successive adjustments in the Conversion
Price shall be made. without duplication. whenever any event spcctticd in Section 6(b)(t) or

Section 6(b)(ii) ofthis Article VIII shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sate.

(i) In case olany capital reorganization or reclassification of
outstanding shares of Common Stock (other than a reclassification covered by Section 6th) of
this Article VIII). or in case ofeny consolidation or merger ofthc Corporation with or into
another Person, or in case ofany sale, lease. exchange. transfer, conveyance or other disposition
(other than by way ofmcrgcr or consolidation) ofall or substantially all of the Corporation's
assets. on a consolidated basis. in one transaction or a series of related transactions. to any

It
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Person (including any group that is deemed to be a Person) [each o F the foregoing being referred
to as a "Series A Transaction“), in each case which is effected in such a manner that the holders

of Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange For Common Stock,
then each share ot'Series A Preferred Stock then outstanding shall thereafter be convertible into.

in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series A Transaction, the kind and amount of shares ofstock and other securities and

property ( including cash) receivable upon the consummation of such Series A Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series A
Preferred Stock was convertible immediately prior to the consummation of such Series A

Transaction (including, on a pro rata basis, the cash, securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series A Transaction);

provided that ifthe Series A Preferred Stock becomes convertible into property, then such

conversion shuli be out of Funds lcgaily available therefor; and provided, however. that, in any

Series A transaction where a holder eliectuates a conversion pursuant to this Section 6(0), such

hoider shall not be entitled to receive any payment of Liquidation Preference pursuant to
Section 4 of this Article VIII tit being understood that where both Section 4 of this Article VIII

and this Section 6(0) are applicable to a Series A Transaction, the Corporation shall give each
holder of the Series A Preferred Stock the right to elect whether to receive the Liquidation

Prcterence pursuant to Section 4 of this Article VIII or to receive, upon conversion of the
Series A Preferred Stock. the kind and amount of shares of stock and other securities and

property referred to in the immediately preceding sentence). in any such case. the Corporation

or the Person formed by the consolidation or resulting from the merger or which acquires such

assets or which acquires the Corporation's shares. as the case may be. shall make appropriate
provisions in its certificate of incorporation or other constituent document and in the definitive
transaction documents relating to the Series A Transaction as to the rights and interest thereafter
of the holder ofshares ol'Scries A Preferred Stock, to the end that the provisions set forth herein

(including provisions with respect to changes in and other adjustments of the number of shares of
Voting Common Stock issuable upon conversion ol'the Series A Preferred Stock and the

Conversion Price) shall thereafler be applicable in relation to any shares of stock or other
securities or other property deliverable upon the conversion of the shares of Series A Preferred
Stock. The Corporation shall not effect any such Series A Transaction unless prior to or
simultaneously with the consummation thereof the surviving corporation or purchaser, as the
case may he. shall assume by written instrument the obligation to deliver to each holder otsharcs
of Series A Preferred Stock such shares of stock, securities or other property as, in accordance

with the foregoing provisions, such holder is entitled to receive, and shall have deiivered such
assumption agreement to such holder. in case securities or property other than Common Stock
shall be issuable or deliverable upon conversion as aforesaid, then all re Ierences to Common
Stock in this Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to
such other securities or property. The provisions ofthis Section 6(c) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of
Series A Preferred Stock at least 20 Business Days prior to the date on which any Series A

Transaction or similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section tile) shall limit the rights of
holders ofthe Series A Preferred Stock to convert the Series A Preferred Stock or to vote their
shares ol'Series A Preferred Stock in connection with a Series A Transaction.

|7
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(ti) Reports. Whenever the number of shares of Voting Common Stock into
which each share ofscrics A Preferred Stock is convertible is adjusted as provided in this
Section 6, the Corporation shall promptly mail to the holders of‘ record of the outstanding shares

ot'Series A Preferred Stock. at their respective addresses as the same shall appear in the

Corporation's transfer books. it ccrtilicate signed by an executive otticer oi" the Corporation

stating that the number ufslittrcs of‘/oting Common Stock into which the shares ofScries A
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and

ccnifying the calculation of such adjustnicnt). the new number of shares of Voting Common

Stock (or describing the new stock, securities, cash or other property) into which each share of
Series A Preferred Stock is convertible as a result olsuch adjusttttcnl, ti bricfsttitetnent of the

facts requiring such adjustment and when such adjustment became cllectivc.

(e) Conversion Procedures.

(i) The holder of any shares ol'Serics A l’rcl'errcd Stock may exercise

its right to convert any or all such outstanding shares into shares tit" Voting Common Stock at any

time by surrciidering t'or such purpose to the Corporation. at its principal office or at such other
office or agency maiiitaiiicd by the Corporation l‘or that purpose, a certificate or certificates

representing the shares ol'Scrics A Preferred Stock to be convened. duly cltdorscd in blank.

accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable, and in any event within two Business

Days Ether the surrender of such ccrtilicate or certificates and the receipt ofsuch notice relating

thereto. the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear

legends. ifappropriate) registered in the name of such holder representing the number of shares

of Voting Common Stock to which the holder ofsharcs ot'Scrics A Preferred Stock so converted
shall be entitled. (y) il'less than the full number olsliarcs of Series A Preferred Stock evidenced

by the surrendered ccrtilictite or certificates are being convened. ti new certificate or certi tictitcs
for the number of shares evidenced by such surrendered ccnitictitc or certificates less the number
ofslittres converted and (2) payment of all amounts to which at holder is entitled pursuant to

Sections o(a){i) rind 6(1) of this Article Vlll. All shares of Voting Common Stock issuable upon
conversion ot'thc Series A Preferred Stock shall he issued witliotit charge to the holders ot'Series

A Preferred Stock and upon issuance shall be fully paid and non—assessablc, tree and clear of‘ all
taxes. liens. charges and encuinbrttiices created, in each case. by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date ct‘ receipt of such notice and of such surrender of the certi licate or
certificates representing the shares ot‘Scries A l’rct'crrcd Stock to be converted so that the rights
oftlie lt0ld€I°l1hCl'CLll‘ilS to the shares being converted shail cease except for the right to receive

shares of Voting Common Stock and any payment ofamouiits due pursuant to Sections 6(£l)(l)
and oil) of this Article VIII. and the Person entitled to receive the shares of Voting Common
Stock shall be treated for all purposes as having become the record holder ol'such shares cl’

Voting Common Stock at such time.

(iii) its conversion ol'Serics A Preferred Stock is to be made in
connection with an initial Public Ol't'eriiig (subject to the provisions ol'Scction fi{a)tii) of this
Article VIII), a Series A Trtinsaetion or a siinilttr transaction aticcting the Corporation (other
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than a tender or exchange otter). the conversion of any shares of Series A Preferred Stock may,

at the election of the holder thereof. be conditioned upon the consummation ofsuch transaction.
in which case such conversion shall not be deemed to be effective until such transaction has been

consummated. In connection with any lender or exchange olTer for shares of Common Stock,

holders of Series A Preferred Stock shall have the right to tender {or submit for exchange) shares

of Series A Preferred Stock in such a manner so as to preserve the status ofsuch shares as Series

A Preferred Stock until immediately prior to such time as shares ofCornmon Stock are to he
purchased (or exchanged) pursuant to such olfcr. at which time that portion of the shares of

Series A l’rcferrcd Stock so tendered (or submitted for exchange) which is convertible into the

number ofshares of Voting Common Stock to he purchased (or exchanged) pursuant to such

offer shall be automatically converted into the appropriate number ofshares of Voting Common

Stock. Arty shares of Series A Preferred Stock not so convened shall he returned to the holder as
Series A Preferred Stock.

(iv) The Corporation shall not close its books against the transfer of
Series A Preferred Stock or of Voting Common Stock issued or issuable upon conversion of

Series A Preferred Stock in any manner which interferes with the timely conversion of'Scries A
Preferred Stock.

(V) In the event of an automatic conversion ofthe Series A Preferred

Stock pursuant to Section o(a)(ii) of this Article VIII. each holder ofsharcs of Series A Preferred
Stock shall surrender for such purpose to the Corporation. at its principal office or at such other
ollicc or agency maintained by the Corporation for that purpose, the ecrlilictttc or certificates

representing the shares of Series A Preferred Stock held by such holder. duly endorsed in blank,
As promptly as practicable alter the surrender of such certificate or certificates and
consummation oftlie Initial Public Offering. and. provided that such lioltlcr has effected such

surrender at least It) Business Days following the receipt by it ofthe notice referred to in Section

o(a)tii) ofthis Article Vill. in sufficient time to allow such holder to participate in the Initial

Public Offering. ifsttch holder is panicipating. the Corporation shall deliver or cause to be
delivered (it) certificates (which shall bear legends, if appropriate) registered in the name ot'such

holder representing the number of shares ofvoting Common Stock to which such holder shall be
entitled, and t y) payment of all amounts to which such holder is entitled pursuant to Sections
6(.n)(ii) and 6(t) ofthis Article VIII. All shares ot'Voting Common Stock issuable upon
conversion ofthc Series A Preferred Stock shall be issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be hilly paid and non-assessable. free and clear of all
taxes. liens. charges and encumbrances created. in each case. by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the initial Public Offering. so that, upon the

consummation of the initial Public 0t't'cring. the rights of the holder thcreofshall cease except

for the right to receive shares ot'Voting Cotnrnon Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and (all) of this Article Vlll. and the Person entitled to receive the
shares ol'Voting Common Stock shall he treated for all purposes as having become the record
holder of such shares of Voting, Common Stock at such time.

(1) Fractional Shares. In connection with the conversion of any shares of

Series A l’rct'en'ed Stock pursuant to this Section 6, no fractions ofsharcs ol"\/oting Common
Stock shall be issued, but in lieu thcrcofthc Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value ofa share 0l'Voting Common Stock on the day on which such shares of Series A
Pretierred Stock are deemed to have been converted. lfmore than one share of Series A

Preferred Stock shall be surrendered For conversion at onetime by the same holder, the number

of full shares ofvoting Common Stock issuable upon conversion thereof shall be computed on
the basis ofthc tot_al nutnber ot'sharesot' Series A Preferred Stock so surrendered.

lg} Eeservatitm of Shares. The Corporation shall at all times reserve and keep

available, free from liens, charges and security interests and not subject to any preemptive rights.

for issuance upon conversion of the Series A Preferred Stock. such number ofits authorized but

unissued shares of Voting Common Stock as will from time to time be sufficient to permit the

conversion ofall outstanding, shares of Series A Preferred Stock, and shall take or cause to be

taken all action required to increase the authorized number ol'shat'cs ol'\/otittg Common Stock if

necessary to permit the conversion ofall outstanding shares of Series A Preferred Stock and to

ensure that the shares of Voting Common Stock may be issued without violation at‘ any
applicable law or regulation or of any requirement of any securities exchange or inter~dealcr

quotation system on which the shares of Voting Common Stock may be listed or traded.

(h) C__c_r1ain Events. if any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or, if strictty applicable, would not, in the good faith

judgment of the Board of Directors, fairly protect the conversion rights of the Series A Preferred

Stock in accordance with the essential intent and principles ofsuch provisions. then the Board of
Directors shall make such adj ustmcnts in the application of such provisions, in accordance with

such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board ot'Dircctors, to protect such conversion rights as aforesaid. but in no event shall any
such adjusttncnt have the cttbct of increasing the Conversion Price. or otherwise adversely affect
the holders ol‘Scrics A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares ot'Serics A Preferred Stock converted, purchased or otherwise

acquired by the Corporation in any manner whatsoever shall have the status of authorized but

unissued shares of Preferred Stock ofthe Corporation. without designation as to series. subject to
rcissuance by the Board of‘ Directors as shares ofanyone or more series.

ARTICLE IX

SERIES 3 PREFERRED STOCK

SECTION 1. RANK.

The Series B Preferred Stock shall. with respect to each Attribute, rank (i) senior

to all securities that are Junior Securities with respect to such Attribute. (ii) on a parity with all
securities that are Parity Securities with respect to such Attribute and (iii) junior to all securities

that are Senior Securities with respect to such Attribute. The Series B Preferred Stock shall rank

on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Series A Prcferrerl Stock, the Series C Preferred

Stock and the Common Stock with respect to rights upon any Liquidation.
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SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(at No dividends shall be paid. and no other distribution shall be made, on or

with respect to the Common Stock unless and until the holders ofthe Series B Preferred Stock as
of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid. out of funds legally available therefor. dividends in an amount

(whether in the fonn or cash. securities or other property) equal to the amount (and in the fonn)
of the di vidcnds or distribution that such holder would have received had the Series B Preferred

Stock been converted into Voting Common Stock immediately prior to the record date ofsuch

dividend or distribution on the Common Stock; provided, however. that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole

or in part ofcommon Stock or Convertible Securities. then no such dividend or distribution shall
be payable in respect of the Series B Preferred Stock on account of the portion of such dividend

or distribution on the Common Stock payable in Common Stock or Convertible Securities. to the

extent that an anti-dilution adjustment under Section 6(b){i) of this Article IX is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the saute payment terms as for) the dividends or distribution on the Common Stock established
by the Board ofDircetors.

(b) No dividends shall be paid. and no other distribution shall be made, on or

with respect to the Series A Preferred Stock (other than dividends declared and paid or
distributions mode by reason of a dividend or distribution with respect to the Common Stock.
which shall be governed by Section 2(a) of this Article IX. and other than dividends and

distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below) unless and until the holders ofthe Series 13 Preferred Stock as of the record date

established by the Board of Directors for such dividend or distribution on the Series A Preferred
Stock shall be paid, out of funds legally available therefor. dividends in respect of each share of
Series B Preferred Stock in an amount (whether in the form of cash. securities or other property)

equal to the amount (and in the form) of the dividends paid or distribution made with respect to it
share ofthe Series A Preferred Stock; provided, however, that it" the Corporation declares and

pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part oi'Cornmon Stock or Convertible Securities. then no such dividend or distribution shall be
payable in respect of the Series B Preferred Stock on account ofthe portion of such dividend or
distribution on the Series A Preferred Stock payable in Common Stock or Convcnible Securities,

to the extent that an anti-dilution adjustment under Section (r(b}( i) oflhis Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same pnym errt date as the payment date for (and otherwise on
the some payment terms as for) the dividends or distribution on the Series A Preferred Stock
established by the tioartl of Directors.

(c) If. alter the Issuance Date. the Series B Preferred Stock or the Series A
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number ofshures

without a corresponding action being taken with respect to the other series of Preferred Stock.
then any dividend or distribution payabtc with respect to the Series 13 Preferred Stock by reason
ofa dividend or distribution payable with respect to the Series A Preferred Stock shall be
appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares ot'Series B Preferred

Stock. nor shall any holder thereof‘ have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUID/\TlON. DISSOLUTION OR WINDENG UP.

(a) In the event of-a Liquidation, each holder of shares of the Series B

Preferred Stock shall be entitled to receive out of assets cftltc Corporation available for
distribution to its stockholders. in preference to any distribution to holders of securities that are

Junior Securities with respect to a Liquidation, an amount of cash with respect to each share of

Series B Preferred Stock held by such holder equal to the Liquidation Preference.

(b) No payment of the Liquidation Preference shall be made with respect to

any share of Series B Preferred Stock unless and until the liquidation preferences payable with

respect to any securities that are Senior Securities with respect to payments upon a Liquidation

shall have been paid in full. No full preferential payment on account ofany Liquidation shalt be

made with respect to any class ofsecurities that are Parity Securities with respect to payments

upon a Liquidation unless the Liquidation Preference in respect of each share of Series B
Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,

upon any Liquidation, after the distribution oftlie liquidation preferences to any securities that

are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation

are not sufficient to pay in full the Liquidation Preference payable with respect to all of the

outstanding shares of Series B Preferred Stock and the full liquidation payments payable with
respect to any outstanding securities that are Parity Securities with respect to payments upon a

Liquidation. then such shares of Series B Preferred Stock and such Parity Securities shall share
ratabiy in such distribution of assets in accordance with the full respective preferential payments
that would be payable on such shares ofscrics B Preferred Stock and such Parity Securities ifall
amounts payable thereon were payable in full.

(c) After the payment to the holders ofshares ofthe Series [3 Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series B Preferred Stock as such shall have no right or claim to any ofthe

remaining assets of the Corporation.

((1) Without limiting the voting rights of any holder of Series B Preferred
Stock. the holders of shares of the Series B Preferred Stock shall be entitled to receive at least I0

Business Days prior written notice ofany Liquidation, and may convert their Series B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series B Preferred Stock shall have full voting
rights and powers. and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation, with each share of Series B Preferred Stock having the number
ofvotes equal to the number ofshares of Voting Common Stock into which such share ot‘Series
8 Preferred Stock could be converted in accordance with Section 6 ofthis Article IX as of the
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record date for the vote or consent which is being taken. The holders ofthe Series B Prefcn'ed
Stock. the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and

any ollter class or series of capital stock entitled to vote together with the Voting Common

Stock) shall vole together as a single class on all matters submitted to a vote of the stockholders
ofthc Corporation. except as required by law or by the Certificate of Incorporation or by any

certificate ofdesignations of the Corporation from time to time in effect. Holders oI'Scries 13
Preferred Stock shail be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporations byiaws.

(b) Voting With Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Series B Prefened Stock under applicable law, the Corporation

shall not, without the prior written consent or approval of the holders ofmore than 50% of the
issued and outstanding shares of Series B Preferred Stock. voting as a single class:

(i) amend, repeal. or change the rights. preferences or privileges ofthe

shares of Series B Preferred Stock (as in effect on the Issuance Date) in any manner that wouid

affect adversely the shares of Series I3 Preferred Stock in a manner different from the effect on

shares ofthc other classes or series of capital stock of the Corporation (including maintaining the

seniority of the Series 13 Preferred Stock over certain other classes or series of capital stock of

the Corporation. as set forth in the last sentence of Section I of this Article {X as in effect on the
Issuance Date}; or

(ii) increase or decrease (other than by conversion of the Series B

Preferred Stock into Voting Common Stock) the total number ofauthorized shares of‘ Series B
I’rcIi:tTcd Stock.

(c) Number ol'Votcs Per Share. In connection with any right to vote as a

single class pursuant to Section 5(b) ofthis Article IX. each holder ofshares of Series B
Preferred Stock shall have one vote for each share held.

SECTION 6. CONVERSION.

(a) Temis of Conversion.

ti) Optimal Conversion. Each share ol'Series B Preferred Stock shall
be convertible. at the option efthe holder thereof, at any time. and from time to time, on the
tcmts and conditions set font) in this Section 6. into a number of fatty paid and non-assessable

shares of Voting Comtnon Stock equal to the quotient obtained by dividing (it) the Stated Value
by (y) the Conversion Price in effect on the date of such conversion. In addition. upon such
conversion. the Corporation shall pay to the holder of any shares of Series B Preferred Stock
being converted. out of funds legally available therefor, an amount in cash equal to any declared

but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section otettii} of this Article IX.

(ii) Atttormm'c' (‘earl-Wstoti upon !nt'ti'nl I’ubl't'r.' Qffi-r't‘ng. In the event
there shall occur an Initial Public Ot‘t‘ering. then. at least 30 days prior to the et‘t‘ecnvc date of‘ the

rugislraliolt statement relatingto the Initial Public OlTen'ng. there shall he submitted to a vote of
[B
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the holders of the Series B Preferred Stock as to whether all of the outstanding shares of Series 8

Preferred Stock shall be converted into shares of Voting Common Stock immediately prior to the
consummation ofthc Initial Public Oifering. lfthc holders of at least 75% of the outstanding

shares of Series 8 Preferred Stock vote in favor thereof, then, effective imrrtcdiatcly prior to (but

contingent upon) the consummation ot' the Initial Public Oflering, without any further action by

the Corporation or the holders ofshares of Series B Preferred Stock. each then outstanding share

ofscries B Preferred Stock shall automatically be converted into a number of fully paid and non~

assessable shares of Voting Common Stock equal to the quotient obtained by dividing (it) the

Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition.
upon such conversion, the Corporation shall pay to each holder ofuny shares of'Scri es B

Preferred Stock so converted, out of funds legally available therefor, an amount in cash equal to

any declared but unpaid dividends on the shares of Series 3 Preferred Stock so convened for
which the record date is a date prior to the date on which the initial Public Offering is

consummated. The Corporation shall give each holder of Series B Preferred Stock written notice
ofthe results ufthe vote referred to in this Section 6(a)(ii) within five Business Days after the
date the vote is taken.

(b) Adjustment ol‘Conversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

(i) Slack Ditiiderids. Splits. etc. In case the Corporation shall. at any
time or from time to time after the Issuance Date, {A} declare a dividend or make a distribution

on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of

Common Stock, or (B) el'l'cct a subdivision, combination. consolidation or reclassification ofthe

outstanding shares of Common Stock into a greater or lesser number ofsharcs ofCommon Stock

(without a comparable adjustment being made to the Series B Prclcrred Stock ), then, and in each
such case, the Conversion Price in effect immediately prior to such event or the record date

herefor, whichever is earlier, shall be adjusted by mttltiplying such Conversion Price by a
fraction of which (it) the numerator is the number of shares of Common Stock that were

outstanding (as dctennincd in accordance with Section o(b)(vi) of this Article IX] immediately
prior to such event and (y) the denominator is the number ofshares of Common Stock
outstanding (as determined in accordance with Section 6(b)(vi) ofthis Article IX) immediately
after such event. An adjustment made pursuant to this Section 6(h)(i) shall become effective (it)

in the case of any such dividend or distribution, immediately after the close of business on the
date for the determination of holders ofshares of Common Stock entitled to receive such

dividend or distribution. or (y) in the case ol' any such subdivision, combination or
reclassification, at the close ofbusiness on the day upon which such corporate action becomes
effective.

(ii) l.v.s'uaitce.s' qfx1dd'r't1'onaISharr’s. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Additional Shares without
consideration or for a consideration per share {or having a conversion, exchange or exercise price
per share) less than the Conversion Price in effect immediately prior to such issuance, then. and
in each such case, the Conversion Price in effect immediately prior to such issuance shall be

reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction ofwhich (x) the numerator is the sum of(i} the product of
(A) the number of shares ofCommon Stock outstanding (as determined in accordance with
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Section o(b)[vi) ofthis Article IX) immediately prior to such issuance multiplied by (B) the
Conversion Price in effect irnmediately prior Io such issuance auid (ii) the aggregate

consideration received by the Corporation for the total number of shares of Common Stock so
issued (or. in the case ut‘Convcrtiblc Securities, the aggregate consideration received by the

Corporation for the total amount of Convertible Securities so issued plus the aggregate

consideration receivable by the Corporation for the Common Stock into or for which the
Convcnible Securities are convertible, exercisable or exchangeable). and (y) the denominator is

the product oF(i) the sum ol‘(A) the total number of shares of Common Stock outstanding (as

determined in accordance with Section fi(b)(vi) of this Article IX) immediately prior to such
issuance and (B) the number of additional shares ol'Common Stock so issued {or into or for

which the Convertible Securities may be convened, exercised or exchanged), multiplied by (ii)
the Conversion Price in effect immediately prior to such issuance. An adjustment made pursuant

to this Section 6(b)(ii) shall bcimade on the next Business Day following the date on which any

such issuance is made and shall be etiective retroactively to the close of business on the date of

such issuance. Notwithstanding the foregoing, no adj uslmcnt shall be made pursuant to this
Section 6(b)(ii) in connection with any Excluded Issuanccs.

—(iii} General. For the purposes of any adjustment ofthe Conversion
Price pursuant to Section 6{b)(ii) ofthis Article IX, the following provisions shall be applicable:

(I) In the case of the issuance ot'Cornmon Stock or

Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a

consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non—cash consideration.‘

(3) Subparugrapli (2) notwithstanding, in the case ofthe
issuance offitdditional Shares to the owners of the non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation. the ttmuunl of consideration

therefor shall be deemed to he the Fair Market Value nfsuch portion oftlic net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) if Common Stock is sold as a unit with other securities, the

aggregate Consideration received for such Common Stock shall be deemed to be net of the Fair
Market Value ol'such other other securities.

(5) In the case of the issuance ot‘Convertiblc Securities:

(A) The aggregate maximum number of shares of
Coinmon Stock (as set forth in the instruments relating thereto, without regard to any provision

contained [herein {hr a subsequent reduction ofsuoh number) deliverable upon conversion of or

in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,
exchange or exercise thereof shall be deemed to have been issued at the time such Convertible
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Securities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities. plus the minimum amount ofconsiderution (as
set l'or1h in the instruments relating thereto, without regard to any provision contained therein for
a subsequent increase of consideration), if any. to be received by the Corporation upon the
conversion, exercise or exchange of such Convertible Securities; provided. however, that if in the
case ofConvertible Securities. the minimum amount of such consideration cannot be ascertained,

but is a function ot'anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B) With respect to any Convcrtible Securities issued

alter the Issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section 6(b)(ii) of this Article 1X. upon any increase in the number ofsliares of

Common Stock deliverable upon exercise. conversion or cxcliungc of. or a decrease in the

exercise price of. such (fonvcniblc Securities other than a change resulting from the anti~dilution
provisions thereof‘. the applicable Conversion Price shall forthwith be readjusted retroactively to
give elTeCt to such increase or decrease;

(C) With respect to my Convertible Securities issued

after the issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Section othttii) ofthis Article IX, ifthere is any increase in the number of

shares of Common Stock deliverable upon exercise. conversion or exchange ot‘. or a decrease in

the exercise price of, such Convertible Securities other than a change resulting l'rom the anti~
dilution provisions thereof, such Convertible Securities shall be treated as if they had been

cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)[ii) ofthis Article IX. ifapplicublc‘.

(D) With respect to any Convenible Securities issued

prior to the Issuance Date. iftltcre is any increase in the number ofshares oi'Con1mon Stock

deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price ol’, such

Convertible Securities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) ofthis Article IX. ifapplicablc:

(E) No further adjustment ofthc Conversion Price

otljusted upon the issuance ufany such Convertible Securities shall be made as a result ofthe
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination oi"-any Convertible
Securities. the Conversion Price shall forthwith be recalculated to such Convcrsion Price as

would have been calculated had the adjustment been made upon the basis ofthe issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or

exchange of such Convertible Securities [but taking into account other adjustments (or potential

adjustments) made following the time ofissuance ofsuch Convertible Securities}.

(iv) i'ti'gJir.r Dist:-ibrttions. No adjustment of the Conversion Price
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pursuant to Section 6(h)(li) ofthis Anicle IX shall be made as the result of‘ the adoption ofa plan

commonly referred to as a “Stor:kholderS' Rights Plan“ which provides for the issuance ofriglits
to acquire shares of capital stock ol‘the Corporation upon the occurrence of some event that is
not within the control of the rights holders, or theissuance ofrights under such plan; provided,
however, that the issuance ofcapita! stock of the Corporation pursuant to such rights shall

require adjustment to the Conversion Price pursuant to Section t3(b)(ii) ofthis Article IX.

(v) Calctrlarfrms. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section otb) of this Article IX to the

contrary notwithstanding. in no event shall the then current Conversion Price be increased as ‘it

result ofany calculation made at any time pursuant to Section 6(b)(ii) ofthis Article i)(. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article IX shall be required

unless such adjustment would require an increase or decrease of at least 1% in the Conversion

Price; provided. however. that any adjustments which by reason of‘ this Section 6(b)(v) are not
required to be made shalt be carried forward and taken into account in any subsequent

adjustment.

(vi) Outstandittg S!mre.r. The number ofsharcs of Common Stock at

any time outstanding shall include all shares ol‘Common Stock outstanding at such time and any

shares of Common Stock issuable upon conversion or exercise of or in exchange for any

Convertible Securities to the extent any such Convenible Securities are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value ofa share of Common Stock issuable upon such

conversion, exercise or exchange at such time- The number of shares oI‘Comn1on Stock at any
time outstanding shall not include any shares ol‘Common Stock then owned or held by or for the

account of the Corporation or any Subsidiary of the Corporation, and the disposition of any

shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale ofCom men Stock.

(vii) Succ'e.rsr'\'e Adjrrstnrents. Successive adjustments in the Conversion

Price shall be made, without duplication, whenever any event specified in Section 6(b){i) or
Section 6(h){ii) ofthis Article IX shall-occur.

(c) Reorganization, Consolidation, Merger Asset Sale.

(i) In case ofany capital reorganization or reclassification ct‘

outstanding shares ot'Common Stock (other than a reclassification covered by Section Glb) of
this Article D0, or in case oi‘ any consolidation or merger ofthe Corporation with or into another
Person, or in case of any sale, lease, exchange, transtcr, conveyance or other disposition (other
than by way ofmcrgcr or consolidation) ofall or substantially all of the Corporation's assets, on
a consolidated basis. in one transaction or a series of related transactions, to any Person

(including any group that is deemed to be a Person) (each or the foregoing being referred to as at
“ cries B Trartsaction“). in each case which is effected in such in manner that the holders oi‘
Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock.
then each share of Series B |’referred Stock then outstanding shall therealler be convertible into.
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in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series B Transaction, the kind and amount ofshares of stock and other securities and

property (including cash) receivable upon the consummation of such Series B Transaction by a

holder ot' that number ofsharcs of Voting Common Stock into which one share ot'Sen'es B

Preferred Stock was convertible immediately prior to the consummation of such Series B

Transaction (including. on a pro rata basis, the cash, securities or property received by holders of
Common Stock in any tender or exchange offer that is a step in such Series B Transaction);

provided that if the Series B Preferred Stock becomes convertible into property. then such
conversion shall be out ol'l'unds legally available therefor: and provided, further. that, in any

Series 3 Transaction where a holder cltcctuatcs :1 conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 nflhis Article [X (it being understood that where both Section 4 of this Article IX and

this Section file) are applicable to a Series 13 Transaction. the Corporation shall give each holder

of the Series B l’rel‘errecl Stock the right to elect whether to receive the Liquidation Preference

pursuant to Section 4 olthis Article IX or to receive, upon conversion ofthe Series 8 Preferred

Stock, the kind and amount ofsharcs of stock and other securities and property referred to in the

immediately preceding sentence). in any such case. the Corporation or the Person fonned by the
consolidation or resulting from the merger or which acquires such assets or which acquires the

Corporation's shares, as the case may he. shall make appropriate provisions in its certificate of
incorporation or other constituent document and in the definitive transaction documents relating

to the Series B Transaction as to the rights and interest thereafter ot'thc holder of shares of Series

B Preferred Stock, to the end that the provisions set forth herein (including provisions with

respect to changes in and other adjustments of the number of shares of Voting Common Stock

issuable upon conversion of the Series 13 Preferred Stock and the Conversion Price) shall

thereafter be applicable in relation to any shares ofstocic or other securities or other property

deliverable upon the conversion ol'the shares ol‘ Series B Preferred Stock. The Corporation shall

not etlect any such Series B Transaction unless prior to or simultaneously with the

consummation thereofthe surviving corporation or purchaser. as the case may he. shall assume

by written instrument the obligation to deliver to each holder ofsharcs ol'Series B Preferred

Stock such shares ofstocl-c. securities or other property as, in accordance with the foregoing

provisions, such holder is entitled to receive, and shall have delivered such assumption
agreement to such holder. In case securities or property other than Common Stock shall be

issuable or detiveruble upon conversion as aforesaid. then all references to Common Stock in this

Section 0 shall be deemed to apply, so Far as appropriate and as nearly as may be. to such other

securities or property. The provisions of this Section o(c) shall similarly apply to successive
Series B Transactions. The Corporation shall give written notice to the holders of Series B

l’rcl'crrcd Stock at least 20 Business Days prior to the date on which any Series B Transaction or

similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section on-) shall limit the rights of
holders of the Series B Preterrcd Stock to convert the Series B Preferred Stock or to vote their

shares ot'Scries B Preferred Stock in connection with a Series B Transaction.

(ID Reports. Whenever the number of shares o|' Voting Common Stock into
which cacti share of Series 13 I’rcl'crrcd Stock is convertible is adjusted as provided in this

Section ti, the Corporation shall promptly mail to the holders ofrccord of the outstanding shares
ot'Serics B Preferred Stock. at their respective addresses as the same shall appear in the
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Corporation's transfer books, a certificate signed by an executive officer ufthc Corporation

stating that the number of shares of Voting Common Stock into which the shares oi’ Series B
l’rct'crrcd Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the calculation ofsueti adjustment). the new number ofsharcs of Voting Common

Stock {or describing the new stock, securities. cash or other property) into which each share of

Series B Preferred Stock is convertible as a result of such adjustment, a brief statement of the

facts requiring. such adjustment and when such adjustment became cifcctive.

(e) Conversion Procedures.

( i) The holder of any shores of Series B Preferred Stock may exercise
its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the Corporation, at its principal office or at such other

otiiee or agency maintained by the Corporation for that purpose, it certificate or certificates

representing the shares oi‘ Series B Preferred Stock to be converted. duly endorsed in blank.

accompanied by a written notice stating that such holder elects to convert all or a specified

number oisueh shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable. and in any event within two Business

Days after the surrender of such certificate or certificates and the receipt oi‘ such notice relating

thereto. the Corporation shall detiver or cause to be delivered (xi ccniiicatcs (which shall bear

legends. it‘ appropriate) registered in the name of such holder representing the number ofshures

of Voting Connnon Stock to which the holder oisharcs oi'Scrics B Prcferrecl Stock so converted
shall be entitled, (y) ii'tcss than the full number oi‘ shares ol'Serics B Preferred Stock evidenced

by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number ofshnres evidenced by such surrendered certiiicutc or eerti ficates less the number

of shares converted and (2) payment ofall amounts to which a holder is entitled pursuant to

Sections 6(a)(i) and out ofthis Article IX. All shares of Voting Common Stock issuable upon
conversion ofthe Series B Preferred Stock shall be issued without charge to the holders oi'Scr§es

B Preferred Stock and upon issuance shall be fully paid and nnn~asscssahle. free and clear ofull
taxes. liens. charges and encumbrances created. in each case. by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date oi" receipt ofsuch notice and of such surrender of the ccrtilic-ate or
ccrtiticatcs representing the shares oi'Serics B F’ref‘crrcd Stock to be converted so that the rights
of the holder thereof as to the shares being converted shalt cease except for the right to receive

shares of Voting (Tomnion Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and (iii) ofthis Article IX, and the Person entitled to receive the shares of Voting Common Stock

shall be treated for all purposes as having become the record holder ofsuch shares of Voting
Ccirntnon Stock at such time.

(iii) Ila conversion ol'Scries B Preferred Stock is to be made in

connection with an Initial Public Offering (subject to Section (a(a)(ii) ofthis Article IX). a Series

B Transaction or a similar transaction aiibcting the Corporation (other than u tender or exchange

offer). the conversion ofany shares of Series I! l’referred Stuck may. at the election ofthe holder
thereof. be conditioned upon the consutnniation ofsuch transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. in

connection with any tender or exchange offer for shares of Common Stock, holders of Series B
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Prefcrrerl Stock shall have the right to tender (or submit for exchange) shares ol'S'crics B
Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred

Stock until immediately prior to such time as shares ofCommon Stock are to be purchased (or
cxcltangcrl) pursuant to such offer. at which time that portion of the shares ot'Serics B Preferred

Stock so tendered (or submitted for exchange) which is convertible into the number of shares of
Voting Common Stock to be purchased (or exchanged) pursuant to such offer shall be

automatically convened into the appropriate number ufshares of Voting Common Stock. Any
shares ol'Serics B Preferred Stock not so converted shall be returned to the holder as Series B
I’ rcl'cI‘I'c(l Stock.

(iv) The Corporation shall not close its books against the transfer of
Series B Preferred Stock or of Voting Common Slack issued or issuable upon conversion of

Series B Preferred Stock in any manner which interferes with the timely conversion of Series" B
Preferred Stock.

(v) in the event ofan automatic conversion of the Series B Preferred

Stock pursuant to Section 6(a){ ii) of this Article IX. caclt holder ofsharcs ofscries B Preferred

Stock shall surrender for such purpose to the Corporation. at its principal office or at such other

office or agency maintained by the Corporation for that purpose. the certificate or certificates
representing the shares of Series 13 Preferred Stock held by such holder, duly endorsed in blank.

As promptly as practicable alter the surrender ofsuch certiiicatc or ccnilicates and

consummation ofthe Initial Public Offering. and, provided that such holder has effected such
surrender at least I0 Business Days following the receipt by it ofthe notice referred to in Section

o(a}(ii) ol'tltis Article IX. in suflicicnt time to allow such holder to participate in the initiai

Public Ol'fen'ng, it‘ such holder is participating. the Corporation shall deliver or cause to be
delivered {it} certificates (which shall bear legends, if appropriate] registered in the name of such

holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled. and (y) payment ofali amounts to which such holder is entitled pursuant to Sections
é-(a)(ii) and (all) or this Article IX. All shares ol'Voting Common Stock issuable upon

conversion oftltc Series B Preferred Stock shall be issued without charge to the holders of Series

13 Prcfcrrecl Stock and upon issuance shall be lirlly paid and non-assessable. free and clear ofall

taxes. liens. charges and encumbrances created. in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the Initial Public Offering. so that, upon the
consummation or the Initial Public Offering. the rights ofthe holder thereof shall cease except

for the right to receive shares of Voting Conttnon Stock and any payment of amounts due

pursuant to Sections 6(a)(ii) and (um ofthis Article IX, and the Person entitled to receive the
shares of Voting Common Stock shall he treated for all purposes as having become the record
holder of such shares ol‘Voting (Contmort Stock at such time.

(0 Fractional Shares. In connection with the conversion ofany shares of

Series B l’tefct'rct1 Stock pursuant to this Section 6. no fractions of shares of Voting Common
Stock shall he issued. but in lieu thereof the Corporation shall pay a cash adjustment in respect of

such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value ol'a share ofVoting Common Stock on the day on which such sllares of Series 13
Preferred Stock are deemed to have been converted. If more than one share of Series B Preferred

Stock shall be surrendered for conversion at one time by the same holder. the number of full
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shares ofVoting Corntnon Stock issuable upon conversion thereof shall be computed on the
hasis of the total number of shares of Series B Preferred Stock so surrendered.

(g) Reservation of Shares. The Corporation shall at all times reserve and keep
available. free from liens, charges and security interests and not subject to any preemptive rights.

for issuance upon conversion ofthe Series B Preferred Stock. such number ofits authorized but

unissued shares of Voting Common Stock as will from time to time he sufiieicnt to permit the

conversion of all outstanding shares ofscrics B Prclerred Stock. and shall take or cause to be
taken all action required to increase the authorized number of shares ofvoting Common Stock if

necessary to ponnit the conversion of all outstanding shares of Series B Preferred Stock and to

ensure that the shares of Voting Common Stock may be issued without violation of any

applicable law or regulation or ofany requirement of any securities exchange or inter—dealer
quotation system of which the shares of Voting Common Stock may be listed or traded.

(h) If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or. if strictly applicable. would not. in the good faith
judgment of the Board of Directors. fairly protect the Conversion rights ofthe Series [3 Preferred

Stock in accordance with the essential intent and principles of such provisions. then the Board of
Directors shall make such adjustments in the application of such provisions. in accordance with

such essential intent and principles. as shall be reasonably necessary. in the good faith opinion of

the Board of Directors. to protect such conversion rights as aforesaid, but in no event shall any

such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series B Preferred Stock.

SEC'l‘lON 7. RE/‘\CQUlRED SHARES.

Any shares ofserics B Preferred Stock converted. purchased or otherwise

acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of l’rcl'crretl Stock of the Corporation, without designation as to series, subject to
reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE X

SF.RlES C PREFERRED STOCK

SECTION 1. RANK.

The Series C Preferred Stock shall rant-t senior to the Common Stock. but juniortn

the Series A Preferred Stock. the Series B Preferred Stock and all other capital stock of the

Corporation. with respect to rights on Liquidation. The C.‘-l Preferred, the C-2 Preferred, the C-3
Pretcrrcd and the C4 l’refet"rcd shall rank on parity with one another with respect to rights on

Liquidation.

SECTION 2. DIVIDENDS.

The Series C Preferred Stock shall not be entitled to receive any dividends from

the Corporation.
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Sl':C'l‘lON 3. Rl'".l")F.MPTlON.

The Corporation shall have no right to redeem any shares of Series C Preferretl

Stock. nor shall any holder therenfliave the right to require the Corporation to redeem any such
share.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event ofa Liquidation. each huldcrulshares ol'C.'—| l’ref'erred, C-3
Preferred, C-3 Preferred or (‘-4 Preferred shall be entitled to receive out of assets of the

Corporation available for distribution to its stockholders. in preference to any distribution to

holders of securities that are Junior Securities with respect to a Liquidation. an amount of cash

with respect to each share ol'C—I Preferred, 02 Preferred, C-3 Preferred or (34 Preferred held by

such holder equal to the Liquidation I’refcrencc.

(b) No payment ofthe Liquidation Preference shall he made with respect to

any share ol'C—l |’ret'crred. (‘-2 Preferred. C-3 Preferred or C-4 Preferred unless and until the

liquidation preferences payable with respect to any securities that are Senior Securities with

respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that

are Parity Securities with respect to payments upon a Liquidation unless the Liquidation

Preference in respect of each share of Series C Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. ll‘. upon any Liquidation. alter the distribution ot'the

liquidation preferences to any securities that are Senior Securities with respect to payments upon

a Liquidation. the assets ol'the Corporation are not sullicicnt to pay in full the Liquidation
I’rel'erencc payable with respect to all of the outstanding shares ol'Scries C Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then all such shares ot“Serics C Preferred
Stock and such Parity Securities shall share ralably in such distribution of assets in accordance
with the full respective preferential payments that would be payable on such shares of Series C
|’rel'erred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) Alter the payment to the holders ot'sh-ares of Series C Preferred Stock ol'
the full amount ot'any liquidating, distribution to which they are entitled under this Section 4, the
holders of Series C Preferred Stock as such shall have no. right or claim to any ofthc remaining

assets of the Corporation.

((1) Without limiting the voting rights. it‘ any. of any holder of Series C

Preferred Stock. the Corporation shall give the holders of the Series C Preferred Stock written
notice at least ll) Business Days prior to the date on which the Corporation closes its books or
takes a record. with respect to any Liquidation.

SECTION 5. VOTING RIGHTS.

ta) General. No holder of Series C Preferred Stock shall be entitled to any

voting rights, except as hereinaller provided in this Section 5 or as required by law. Holders of
Series C Preferred Stock shall be entitled to notice of all stockholders meetings to the extent

provided by, and in accordance with the procedures set forth in the Corporation's bylaws.
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(b) _V_r_tt_ir_t ' Ri 'lIIS for Directors.

(i) The holders of C-1 Preferred, voting separately as a class, shall be

entitled to elect to the Board of Directors a total of three individuals (the “C-l Djrgctog"). with
all other stockholders ofthe Corporation specifically denied the right to nominate and elect the
Cl Directors.

‘ (ill The holders of C-2 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-2 l_)ireetor“). with all other
stcckhoidcrs of the Corporation specifically denied the right to nominate and elect the C-2
Director.

. (iii) 'l'he holders of C-3 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the "C-3 Director"), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-3
Director.

(iv) The holders of C34 Preferred, voting separately as at class, shall be
entitled to elect to the Board of Directors one individual (the "C-4 Director"), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-4
Director.

(c) Voting with Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Applicable Series ofthe Series C Preferred Stock under
applicable law. the Corporation shall not. without the prior written consent or approval of the
holders of more than 50% of the issued and outstanding shares of the Applicable Series ofthe
Series C Preferred Stock:

(i) amend. repeal. or change the rights. preferences or privileges of the
shares ofthe Applicable Series ofthe Series C‘ Preferred Stock (as in effect on the Issuance Date)

in any manner that would affect adversely the shares of the Applicable Series ofthe Series C‘
Preferred Stock in a manner different from the effect on shares ofthe other classes or series of

capital stock ofthe Corporation {including maintaining the seniorit y ofthe Series C Preferred
Stock over certain other classes or series of capital stock ofthe Corporation. as set forth in the
first sentence ofSection I ofthis Aniclc X as in effect on the Issuance Date): or

(ii) increase or decrease the total number of authorized shares of the

Applicable Series of the Series C Preferred Stock.

(d) Election Procedures.

(i) The right of the respective holders of the Applicable Series ofthe
Series C‘ Preferred Stock to elect directors as described in Section 5(b) ofthis Article X

(including without limitation to till any vacancy occurring in the office of any director elected
pursuant to Section S(b) of this Article X) may be exercised either at a special meeting of the
holders ofthe Applicable Series ofthe Series C Preferred Stock. at any annual meeting of
stockltolders ofthe Corporation held for the purpose of electing directors. or by the written
consent of the holders ofthe Applicable Series of the Series C Preferred Stock acting without a
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meeting pursuant to Section 228 of the General Corporation Law ol'thc State ol'Delawarc. The

term of office or any director elected by the holders of the Applicable Series of the Series C
Preferrerl Stock pursuant to Section 5(h) ofthis Article X shall terminate upon the election ofhis
or her successor or upon his or her earlier death. resignation or removal as provided by Section
5(d)tii) ofthis Article X.

(i i) Notwithstanding anything contained in the Certificate of

Incorporation or bylaws ofthc Corporation. any director so elected pursuant to Section 5(h) of
this Article X may be removed without cause only by the holders ofthe Applicable Series of the

Series C Preferred Stock with respect which such director was elected. The right oftltc holders

ofthc Applicable Series of the Series C Preferrc-cl Stock to remove directors without cause may

be exercised at any special meeting, ol‘ such holders or by a written consent of such holders acting

without a meeting pursuant to Section 228 ct‘ the General Corporation Law of the State of
Delaware. '

(iii) in case ol'a vacancy occurring in the oflicc of any director so
elected pursuant to Section 5th) ofthis Article X, l'or_whatcvcr reason. the holders ofthe

Applicable Series n|'tltc Series C Prclcrrcti Stuck Willi respect which such director was elected

may elect a successor to hold oflicc for the unexpired tcnn ofsuch director or, il'the vacancy is

in the ofiicc ofa C-I Director. such vacancy may be filled by a rnajority olthe other C~l
Directors (or by the sole C-I Director) then in ollice.

(iv) Ail actions taken by the holders of the Applicable Series of the

Series C Preferred Stock under this Section 5 shall be taken by the affinnative vote, or by written
consent. of the holders ofmorc titan 50% of the issued and outstanding shares of the Applicable
Series ofthc Series C Preferred Stock.

(c) Number ofvotes Per Share. In connection with any right to vote as a

single class pursuant to this Section 5. or on any matter required by law. each holder nfshures of
the Applicable Series of the Series C l’rcferrcd Stock shall have one vote for each share held.

SECTION 6. NO CONVERSION.

The shares of Series C i’rel'crred Stock shall not be convertible into Common

Stock or any other security ol'thc Corporation.

SECTION 7. RFACQUIRED SHARES.

Any shares of Series C l’rcl'errcd Stock purchased or otherwise acquired by the

Corporation in any manner whatsoever shall have the status nl'authori':.c_d but unissued shares ot
Prctcrrcd Stock of the Corporation, without designation as to senes. Subject to rctssuance by the
Board of Directors as shares olanyone or more series.

ARTIC LE Xi

BOARD OF DIRECTORS
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SECTION I . MANAGEMENT.

The business and at'I'airs ofthe Corporation shall be managed by or under the

direction of the Board of Directors. The Board ol'I)irectors may exercise all such authority and

powers of the Corporation and do all such lawful acts and things as are not by statute or this

Certificate of Incorporation directed or required to be exercised or clone by the stockholders.

SEC'I'!ON 2. NUMBER OF DIRECTORS.

The number of directors of the Corporation shall initially be fixed by the Board of
Directors at not more than I0. The number of directors of the Corporation shall be fixed from

time to time exclusively by the Board of Directors as set forth in this Section 2. The Board of

Directors may, by resolution ol' the Board of Directors, t i) decrease the number of directors
comprising the Board of Directors. but not below the number ofdirectors then in oftice and not

below the number that would prevent the holders of any Applicable Series of the Series C
Preferred Stock from electing their Designated Director or Designated Directors. and (ii)

increase the number of directors comprising the Board of Directors, in each case by the vote of a

majority of the Designated Directors elected by the holders ol'the (.‘~l l’rel'errcd and the vote of a

majorily of the other members of the Board of Directors.

SECTION 3. NEWLYCREATED DlREC'l'0l{SHll’S AND VACANCIES.

Subject to the rights of the holders ol'the Series C Preferred Stock or any other

series u|'Pret'erred Stock then outstanding, newly created directorships resulting from any

increase in the number ofdircctors or any vacancies in the Board of Directors resulting from
death, resignation, removal t'rom otlice or any other cause shall, unless otherwise required by
law or resolution ofthe Board ol'Directors, be filled only by the Board of Directors by the vote

ol'a majority ofthe Designated Directors elected by the holders of the 01 Preferred and the vote
ofa majority of the other members of the Board of Directors. A director elected to till it newly
created directorship or other vacancy shall hold office until such direetor‘s successor has been
duly elected or until his or her earlier death, resignation or removal as provided in this Certificate
of Incorporation.

Sl3C"|'|ON 4. REMOVAL OF DIRECTORS.

Subject to the rights ofthe holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, any director may be removed, with or without cause,
from ottice at any time by the aflin-native vote of the holders ofa majority of the voting power of
the issued and outstanding shares of‘ Voting Common Stock and the issued and outstanding
shares ot‘Preferred Stock entitled to vote generally with the Voting Common Stock on all

matters all which the holders ofvuting Common Stock are entitled to vote, voting together as a
single class; provided, however, that any Designated Director may only be removed without
cause by the vote of the holders of more than 50% ol'the issued and outstanding shares of the
Applicable Series of the Series C‘ |'rcl'erred Stock, voting as a separate class.

SF.C'T!ON 5. WRITTEN BALLOT NOT R EQUIRIED.

Elections ofdireetors need not be by written ballot unless the bylaws ot'the
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Corporation shall otherwise provide.

SECTION 6. BY LAWS.

The Board of Directors is expressly authorized to adopt. amend or repeal the
bylaws or the Corporation. Any bylaws made by the directors under the powers conferred

hereby maybe amended or repealed by the Board of Directors or by the stoclchoiders of the

Corporation. The stockholders shall also have power to adopt. amend or repeal the bylaws of the
Corporation; provided, however. that. in addition to any vote of the holders ofany class or series

oi‘ capital stock ol' the Corporation required by law. by this Certificate of Incorporation or by the

bylaws. the allinrtative vote of the holders of more than 50% of the voting power of the issued

and outstanding shares ot'Voting Common Stock and the issued and outstanding shares of

l’rcl'errcd Stock entitled to vote generally with the Voting Common Stock on all matters on
which the hoiders of Voting Common Stock are entitled to vote. voting together as a single class.

shall be required to adopt, amend or repeal any provision of the bylaws ofthe Corporation,

ARTICLE Xll

LIMITATION OF LIABILITY: lNDEMNlFlC.‘J'\'l'lON

A director of the Corporation shall not be personally liable to the Corporation or
its stockholders for monetary damages for breach of fiduciary duty as a director; provided,
however. that the foregoing shall not eliminate or limit the liability ofa director (i) for any

breach of the director's duty of loyalty to the Corporation or its stockholders. (ii) for acts or

omissions not in good faith or which involve intentional misconduct or a knowing violation ot‘

law, (iii) under Section 174 ofthc DGCL or (iv) for any transaction from which the director

derived an improper personal benefit. If the DOC L is hereafter amended to permit further

elimination or limitation of the personal liability ofdircetors. then the liability of a director of‘ the

Corporation shall be eliminated or limited to the littlest extent permitted by the DGCL as so
amended.

The Corporation shall. to the fullest extent permitted by applicable law, indemnify

and advance expenses to each director and ollicer ot'thc Corporation. The Corporation may

indemnify and advance expenses to each employee and agent of the Corporation, and any other
Person whom the Corporation is authorized to indemnify under the provisions of the DGC|., as
provided in the bylaws or the Corporation.

Any amendment, repeal or modification of the foregoing provisions of this Article
XII sh all not adversely al'l'cct any right or protection ofany director. oliicer or other agent o1'the
Corporation existing all the time of. or increase the liability oi".my director. officer or other agent
ofthc Corporation with respect to any acts or omissions ofsuch director. oflicer or other agent
occurring prior to. such amendment. repeal or modification.

ARTICLE Xlll
AMENDMENT

'l'he Corporation reserves the right to amend, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by A
statute. and all rights conferred upon stockholders herein are granted subject to this reservation-
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Nutwitlrstanding any other provision ofthis Certificate ol'lncorporatiun or the bylaws ofthe

Corporation. and notwithstanding the fact that a lesser percentage or separate class vote may be

specified by law, this Ccrtiticatc of Incorporation. the bylaws ofthc Corporation or otherwise,
but in addition to any ullirmative vote ol'the holders of any particular class or series ufthe

capital stock required by law, this Certilicalc of Incorporation, the bylaws of the Corporation or

otherwise. the affirtnative vote of the holders ol' more than 50% ol’ the voting power oftlte issued
and Outstanding shares of Voting Common Stock and the issued and outstanding shares of‘

l’rel'crrcd Stock entitled to vote generally with the Voting Common Stock on all matters on

which the holders of Voting Common Stock are entitled to vote, voting together as a class, shall

be required to adopt any provision inconsistent with, or to amend or repeal any provision of.

Anicles XII or XIII ofthis Certificate of Incorporation.

ARTICLE XIV
ND !MPA|RMl3i"l'l'

The Corporation will not amend its Certificate oi‘ incorporation or reorganize.

transfer assets. consolidate, merge. dissolve, or voluntarily effect any other transaction, the sole

purpose of which is to avoitl the observance or performance of any of the terms to be observed or

perform ed hereunder by the (‘orporation

ARTICLE XV

PROPERTY OF STOCKHOLDERS

Except as otherwise provided by applicable law, the private property or assets of

the stockholders ofthe Corporation shall not to any cxtcrrt whatsoever be subject to the payment

of the debts of the Corporation.

AR'l‘|CI.E XVI

DEFINITIONS: l‘lEADIN(3S

to} I For the purposes of this Ccnificate of Incorporation. the following
definitions shall apply: ‘

“Atlditiona_l_ Shares“ has the rncarnirtg set forth in Section 6(b)(il) of Article VIII.

“gpplieublc Series of the Series C Preferred Stock" means the C-I Preferred, the
C-2 l'rei'errcd, the C-3 l’rcfcrred or the C4 Preferred. as applicable.

“ pprovcd Options" means (1) options to purchase up to 8,058,834 shares of
Common Stock granted under the Corporation's 2007 Stock Option Plan as in eiicct on the
Issuance Date (or as such Plan may be arnendctl upon receipt ol'lhe Rcquisitc Approval), which
grants received the Requisitc Approval, and (2) any options to purchase or other rights to acquire
shares of Common Stock granted under any other equity incentive plan. the adoption of which
received the Requisite Approval and which grants received the Rcquisite Approval.

“Arbitcr“ shall have the meaning ascribed to such term in the definition of “Fair
Market Value."
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‘fmributu-" has the meaning set forth in Section I of Article VIII.

I "Bcncliciall Owned“ shall mean beneficially owned as determined in accordance

with Securities Exchange Act Rule l3d~.'l.

"B_t_)_3l'Cl of Directors" means the Board of Directors of the Corporation.

“Business Day" means any day other than a Saturday. Sunday, or a day on which
commercial banks in the City ot‘Ncw York ar- authorized or obiigated by law or executive order
to close.

“Certificate ot_‘__lncorporation" means the Certilicate of incorporation ofthu
Corporation. as amended front time to time.

"Ciosing Price" has the meaning set forth in the definition ot"'I-‘air Market
Value." -

“Common Stocig“ means the Voting Common Stock and the Non~Voting
(Tommon Stock or either olthcnt.

‘ "Conversion Price" means, with respect to the Series A Preferred Stock, $ I .00,
subject to adjustment as provided in Section 6 ot‘Artic|e VIII. and. with respect to the Series B
Preferred Stock. $4.63-46. subject to adjustment as provided in Section 6 ofAr1.ielc IX.

"ggvcrtiblc Securities" means (i) any options or warrants to purchase or other

rights to acquire Common Stock. (ii) any securities by their terms convertible into. or exercisable

or exchangeable for. Common Stock (directly or indirectly) and {iii} any options or warrants to
purchme or other rights to acquire any such convertible, exercisable or exchangeable securities.

"Desi;;natcd Dircgtg" means it member of the Board of Directors that was elected
exclusively by the vote ufonc ol' the Applicable Series oflite Series C Preferred Stock.

"fizicludcd lssuanccs“ means the issuance oluny shores of Common Stock or

Convertible Securities (whether treasury shares or newly issued 5i'h‘ll'E:S) (1) pursuant to a
dividend or distribution on. or ii subdivision, combination or reclassification of‘. the outstanding

shares of Common Stock which. in the case of the Series A Preferred Stock, requires an
adjustment in the Conversion Price pursuant to Section t5{b)(i) of Article ‘VIII. and. in the case of

the Series B Preferred Stock, requires an adjustment in the C‘(inversion Price pursuant to Section

6(b)(i) of Article IX. (2) upon the exercise or conversion of any Convertible Securities issued on,

or outstanding as of. the Issuance Date, including the Series A Preferred Stock and the Series 13

l’rcli,-trcd Stock, except, in the case ol'thc Series A Preferred Stock, as contemplated by Section
6(b)(iii)(S)(D) of Anicle VIII and. in the case ofthe Series B Preferred Stock, as contemplated

by Section b(b)(iii)(5)(D] oi‘!-‘xrticlc IX. (3) pursuant to the grant or exercise of any Approved
Options, (4) as consideration for tltc acquisition by the Corporation_0i'unolher business entity or

interest therein (including it joint venture or strategic alliance) by merger. stock purchase,
purchase ofsubstantially ail the assets or other business cotnbinaliott or investment, in each case,
which received the Requisitc Approval. or (5) pursuant to Section 2.3 of the Preferred Stock
Purchase Agreement.
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“Fair Market Valgt.:“ means. with respect to any security as ofany date, if such
security is listed or traded in a manner referred to below, an amount equal to the average ofthc

daily Closing Prices on the twenty consecutive Trading Days immediately preceding such date. i

As used in this Certificate of Incorporation. the term "Closing Price". on any day. shail mean the
last t'ep0I’tt:(1 sales price on such day or. in the event no such sale takes place on such day, the

average ofthc closing bid and asked prices, in each case on the New York Stock Exchange or, if
such security is not then listed or admitted to trading on such exchange. on the principal national

securities exchange on which such security is listed or admitted to trading. or. ifsuch security is

not listed or admitted to trading on any such exchange, the average of the highest reported bid

and lowest reported asked prices as furnished by the National Association of Securities Dealers

through the National Association of Securities Dealers Automated Quotation System (“Nasd1q"]

(or a similar organimlion il'Nastlttq is no longer reporting such information). lfsuch security is
not listed and traded in a manner that the pricing infonnation referred to above is available for

the period required hereunder. or with respect to an asset other than a security (and other than
cash which shall be valued at its face amount). the Fair Market Value of such security or asset

shall be determined by mutual agreement between the Corporation (acting through the Board of

Directors) and the holders of :1 majority ofthc outstanding shares o t'Series A Preferred Stock and

the holders of a majority of the Series 13 Preferred Stock (considered as a single class, with each
share ol'Scries A Preferred Stock and each share of Series B Preferred Stock having the number

or votes equal to the number ofsharcs of Voting Common Stock into which such share ol‘ Series

A Preferred Stock or Series 13 Preferred Stock. as applicable. may be convened) or, if the panics
are unable to agree within I0 Business Days following the Corporation's written request to the
holders of the Series A Preferred Stock and the holders ofthc Series 13 Preferred Stock that

agreement thereon be reached. then as determined by an independent investment banking linn or
valuation firm (an "Arbitcr“) selected by mutual agreement between the Corporation and the
holders ofa majority ot'thc outstanding shares ol‘Serics A Preferred Stock and the holders ofa
majority of the outstanding shares of Series 13 Preferred Stock {dctcnnincd as set forth above)
(or. if the parties are unable to agree on an Arbiter within l0 Business Days of the Corporation's
written request to the holders ofthc Series A Preferred Stock and the holders ofthc Series 13
Preferred Stock that agreement thereon he reached. then by an Arbiter selected by the New York
City office ofthc American Arbitration Association) (with the Corporation. on the one hand. and
the holders of the Series A |’rel'crred Stock and the hoidcrs ofthe Series B Preferred Stock. on

the other hand. each bcaringonc halfofthe fees and expenses oftlic Arbiter). Notwithstanding
the foregoing. the determination ofthc Fair Market Value ot'a share of Voting Common Stock
for purposes ol’Scction 6(1) oi'Articlc Vlli or Section 6(l) of Article IX. as applicable. shall be
made by the Board of Directors. which delcnrtination shall be final and binding.

“ nitial Public Offering" means the tirst public offering of shares ol‘Common
Stock.

“investor Stockholders Agreement" means the Investor Stockholders Agreement,

dated March 28, 2007. by and among the Corporation. the holders ofthc Series A l'rcf'crred.
Stock and the holders of the Series B Preferred Stock. as such agreement may be amended trotn
time to time as provided in such ttgrccrncnl. A copy of the Investor Stockholders Agreement will
be made available without charge In any stocl-tholdcr upon request.

"Issuance Date“ means March 38. 2007.
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"J_tttti0r Secur_'i__t__i_es" means:

(I) with respect to the Series A Preferred Stock, each class or series of

capital stock ufthc Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Series A Preferred Stock. or which does

not specify its rank. with respect to one or both of the following Attributes: (i) payment of

dividends and distributions and (ii) the distribution ofas.-tets upon Liquidation:

(2) with respect to the Series 13 Preferred Stock, each class or series of
capital stock efthe Corporation new or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank junior to the Series B Preferred Stock. or which does

not specify its rttnlt. witlt respect to one or both ufthe following Attributes: (i) payment of
dividends and distributions and (ii) the distribution ofassets upon Liquidation; and

(3) with respect to the Series C Preferred Stock, each class or series of

capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rankjunior to the Series C‘ Preferred Stock with respect to
the distribution ofassets upon Liquidation.

This definition olliunior Securities shall include any Convertible Securities exercisable or

exchangeable for or convertible into any Junior Securities.

"Liguidation“ has the meaning set forth in Section 4(3) of Article Vttt.
It

Liguidation Preference" means:

(t) with respect to a share of Series A Preferred Stock, the greater of
(it) the sum oftil the Stated Value plus (ii) an amount, if any. equal to the aggregate ofany
dividends declared but not yet paid on such share ofSeries A Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share ol'Series A Preferred Stock ifall outstanding shares of Series A

Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 ol"Article VIII:

(2) with respect to a share of Series 8 Preferred Stock, the greater of '
(it) the sum of (i) the Stated Value plus (ii) an amount, ifany, equal to the aggregate ofany
dividends declared but not yet paid on such share of Series B Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion ofsuch share of Series B Preferred Stock if all outstanding shares of Series B

Preferred Stock were converted into Voting Common Stock immcttiately prior to the Liquidation
in accordance with Section 6 nt'Articlc IX: and

(3) with respect to it share ofseries C Preferred Stock, SI .00 (as
adiusted for any split, subdivision. combination. consolidation, recapitalization or similar Went
with respect to the Applicable Series ot' the Series C Preferred Stock).

“_l\_l_a§da_g" has the meaning set forth in the delinition nt"‘Fair Market Value".
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"Parity Securities" means:

(I) with respect to the Series A Preferrctl Stock. each class or series of

capital stock of the Corporation now or l1ereal'ter authorized. issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series A l’rcl'erred Stock with

respect to one or both ol'the l'ol‘lowing Attributes: (i) payment of dividends and distributions and

(ii) the distribution ofttsscts upon any Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of

capital stock ol'the Corporation now or herealtcr authorized, issued or outstanding which by its
tenns expressly provides that it will rank on a parity with the Series B Preferred Stock with

respect to one or both of the following Attributes: (i) payment of dividends and distributions and
(ii) the distribution of assets upon any Liquidation: and

(3) with respect to tltc Series C |’rel'erred Stock. each class or series of

capital stock ofthe Corporation now or hereafter authorized, issued or outstanding which by its

tenns expressly provides that it will rank on ll parity with the Series C.‘ Preferred Stock with

respect to the distribution ofassets upon any Liquidation.

This definition of Parity Securities shall include any Convertible Securities exercisable or

exchangeable t'or or convertible into any Purity Securities.

‘flI_’g§9p" means an individual, partnership, corporation, iimited liability company
or partnership. unincorporated organization, trust or joint venture. or a governmental agency or

political subdivision thereof or other entity ofany kind.

"Prcli.:rregj_S1ock Purchase Aigreeipcnt" means the Preferred Stock Purchase

Agreement. dated as of February 22, 2007. by and among the Corporation. lkaria, Inc. and

purchasers ofthe Series 13 |'rct'crred Stock. as such agreement may be amended from time to

time as provided in such agreement. A copy ol'thc Preferred Stock Purchase Agreement will be
matte available without charge to any stockholder upon request.

"Rcguisitc Approval“ means the approval ofthc Board ofDirectors and. if

required by one or more ot'Scctions 4.t , 4.2, 4.3, 4.4 and 4.5 of the Investor Stockliolders
Agreement. the approval or approvals set limb in the applicable Section or Sections oi‘ the
Investor Stockholders Agreement.

“§g1'tc_i_r Securities" means:

(I) with respect to the Series A Preferred Stock, each class or series of
capital stock ofthe Corporation now or hereatter authorized. issued or outstanding which by its
terms expressly provides that it will rant-t senior to the Series A t‘rel'crred Stock with respect to
one or both ofthe thllowing Attributes: ti) payment ofdividcnds and distributions and (ii) the
distribution of assets upon any Liquidation:

(2) with respect to the Series B Preferred Stock. each class or series of

capital stock of the Corporation now or herealler authorized. issued or outstanding which by its
temts expressly provides that it will rank senior to the Series B Prelerred Stock with respect to
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one or both ol'thc following Attributes: (i) payment oldividcnds and distributions and {ii} the
distribution of assets upon any Liquidation‘. and

(3) with respect to the Series C Preferred Stock, each class or series of

capital stock ofthe Corporation now or hereafier authorized. issued or outstanding which by its

terms expressly provides that it will rank senior to the Series C i’ret'erred Steel: with respect to

the distribution ofttssets upon any Liquidation.

This definition ol'Scnior Securities shall include any Convertible Securities exercisable or
exchangeable for or convertible into arty Senior Securities.

"Series A Transaction“ has the meaning set forth in Section 6(c}(i) ol'Articic Vlil.

"§crics B Trans-.rct_.iott" has the meaning set forth in Section (i(c)(i) of Article IX.

“Slated Value“ means, with respect to a share of Series A Preferred Stock. $1.00

(as adjusted for any split. subdivision, combination. consolidation, recapitalization or similar

event with respect to the Series A l’rcl'crrcd Stock) and, with respect to a share ofscries B

Prclewcd Stock, 54.6346 (:15 adjusted for any split. subdivision. combination. consolidation,

recapitalization or simiiar event with respect to the Series B Preferred Stock).

"Subsidia[y“ ol'atty Person means any corporation or other entity ofwhich it

majority of the voting power ofthe voting equity securities or equity interest is owned, directly
or indirectly, by such Person.

“Trading Day“ means a day on which the principal national securities exchange

on which the Common Stock is quoted, listed or admitted to trading is open for the transaction of
business.

(la) The headings of the sections. paragraphs. subparagraphs. clauses and sub-
clauses included in this Certificate of incorporation are for convenience of reference only and
shall not define. limit or affect any of the provisions hereof.

IN WITNESS WHEREOF, this Restated Ccrtilicutc of incorporation, which

rcslatcs and integrates and Further amends the provisions of the Certificate cl‘ Incorporation of
this Corporatioti. and which has been duly adopted in accordance with Sections 242 and 245 of
the Delaware General Corporation Law. has been executed by its duly authorized olliccr this 7th
day of May, 20 I 0.

IKARIA HOLDINGS. INC.

Isl Matthew l\_vl_. Bennett
Name: Matthew M. Bennett

Title: Senior Vice President and Secretary
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RESTATED

CERTIFICATE OF INCORPORATION
OF

IKARIA HOLDINGS, INC.

(Originally incorporated as ITL Holdings, Inc. on August 18, 2006)

ARTICLE I
NAME

The name of the Corporation is Ikaria, Inc. (the “Com0ration”).

ARTICLE II

REGISTERED OFFICE AND AGENT

_ The address of the Corporation’s registered office in the State of Delaware is
Corporation Service Company, 27] I Centerville Road, Suite 400, City of Wilmington 19808,
County ofNew Castle. The name of its registered agent at such address is Corporation Service
Company.

ARTICLE III

PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for

which corporations may be organized under the Delaware General Corporation Law (the

“DGCL’T). I

ARTICLE IV

CAPITAL STOCK

The total number of shares of all classes of capital stock which the Corporation

shall have authority to issue is two hundred thirteen million, four hundred two thousand, six

hundred (21 3,402,600) shares, of which:

One hundred twenty five million 025,000,000) shares, par value

$0.01 per share, shall be shares of common stock, of which one hundred ten

million (110,000,000) shares shall be designated “Voting Common Stock” (the

“Voting Common Stock”) and fifteen million (l5,000,000) shares shall be

designated Non—Voting Common Stock" (the “Non-Voting Common Stock”); and

Eighty~cight million, four hundred two thousand, six hundred

(88,402,600) shares, par value $0.01 per share, shall be shares of preferred stock

(the “Preferred Stock”), of which eleven million, four hundred twenty-one
thousand, three hundred (l1,42l,300) shares shall be designated “Series A

Convertible Preferred Stock"; seventy-six million, nine hundred eighty thousand,

nine hundred 06,980,900) shares shall be designated “Series B Convertible

Preferred Stock"; one hundred (100) shares Shall be designated “Series C-I Non-

Convertiblc Preferred Stock”; one hundred (100) shares shall be designated
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“Series C-2 Non-Convertible Preferred Stock"; one hundred (100) shares shall be
designated “Senes'C—3 Non-Convertible Preferred Stock”; and one hundred (I00)
shares shall be designated “Senes C-4 Non-Convertible Preferred Stock".

ARTICLE V

VOTING COMMON STOCK

SECTION 1. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of

Incorporation, each share of Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,

tgtithkeach other share of Voting Common Stock and with each share of Non-Voting CommonIOC .

SECTION 2. DIVIDENDS.

(a) Subject to the rights of the holders of Preferred Stock and to the other

provisions of this Certificate of Incorporation, holders of Voting Common Stock and Non-

Voting Common Stock shall be entitled to_ receive equally, on a per share basis, such dividends

and other distributions in cash, securities or other property of the Corporation as may be declared

thereon by the Board of Directors from time to time out of assets or funds of the Corporation

legally available therefor.

(b) The Corporation shall not effect a subdivision, combination or

reclassification of the outstanding shares ofVoting Common Stock into a greater or lesser

number of shares of Voting Common Stock unless a comparable adjustment is at the same time

being made to the Non-Voting Common Stock.

SECTION 3. VOTING RIGHTS.

At every annu_al or special meeting of stockholders of the Corporation, each
holder of Voting Common Stock shall be entitled to cast one vote for each share of Voting
Common Stock standing in such holder’s name on the stock transfer records of the Corporation;
provided, however, that, except as otherwise required by law, holders of Voting Common Stock,
as such, shall not be entitled to vote on any amendment to this Certificate of Incorporation
(including any certificate of designation relating to any series of Preferred Stock) that relates
solely to the tenns of one or more outstanding series ofPreferred Stock if the holders of such
affected series are entitled to vote thereon, either separately or together with the holders o f one or

more other such series, pursuant to this Certificate of Incolporation (including pursuant to any
certificate of designation relating to any series of Preferred Stock).

ARTICLE VI

NON-VOTING COMMON STOCK
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SECTION I. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of

Incorporation, each share of Non-Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,
with each other share or Non—Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights of the holders of Preferred Stock and to the other provisions
of this Certificate of lncorporation, holders of Non-Voting Common Stock and Voting Common

Stock shall be entitled to receive equally, on a per share basis, such dividends and other

distributions in cash, securities or other property of the Corporation as may be declared thereon

by the Board of Directors from time to time out of assets or funds of the Corporation legally I
available therefor.

SECTION 3. VOTING RIGHTS.

The holders ofNon-\’oting Common Stock shall not be entitled to any voting

rights except as required by law.

SECTION 4. CONVERSION.

(a) In the event there shall occur an Initial Public Offering, then, immediately

prior to the consummation of the Initial Public Offering, without any further action by the

Corporation or the holders of shares ol'Non~Voting Common Stock, each outstanding share of
Non-Voting Common Stock shall automatically be converted into one fully paid and non-

assessable share of Voting Common Stock.

(b) The Corporation shall at all times reserve and keep available, free from

liens, charges and security interests and not subject to any preemptive rights, for issuance upon
conversion of the Non-Voting Common Stock, such number of its authorized but unissued shares

of Voting Common Stock as will be sufficient to permit the conversion of all outstanding shares

ofNon-Voting Common Stock, and shall take or cause to be taken all action required to increase
the authorized number of shares of Voting Common Stock if necessary to permit the conversion

of all outstanding shares of Non-Voting Common Stock and to ensure that the shares ofVoting
Common Stock may be issued without violation of any applicable law or regulation or of any

requirement of any securities exchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

(c) The Corporation shall not effect a subdivision, combination or

reclassification of the outstanding shares of Non-Voting Common Stock into a greater or lesser
number of shares of Non—Voting Common Stock unless a comparable adjustment is at the same

time being made to the Voting Common Stock.
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ARTICLE VII

PREFERRED STOCK

The Board of Directors is authorized, subject to limitations prescribed by law, to
provide by resolution or resolutions for the issuance of shares of Preferred Stock in one or more
series, to establish the number of shares to be included in each such series, and to fix the voting
powers (if any), designations, powers, preferences, and relative, participating, optional or other
rights, ifany, of the shares of each such series, and any qualifications, limitations or restrictions
thereof. The rights, preferences and restrictions granted to and imposed on the Series A
Convertible Preferred Stock, par value $0.01 per share (“Series A Preferred Stock”), and the
Series B Convertible Preferred Stock, par value $0.01 per share (“Series B Preferred Stock”) are
set forth below in Articles VIII and IX, respectively. The rights, preferences and restrictions

granted to and imposed on the Series C—1Non-Convertible Preferred Stock, par value $0.01 per
share (" "), the Series C-2 Non-Convertible Preferred Stock, par value $0.01 per
share(“ ” , the Series C-3 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-3 Preferred”), and the Series C-4 Non—Convertible Preferred Stock, par value $0.01 per
share (“C-4 Preferred" and, together with the C-1 Preferred, C-2 Preferred and C-3 Preferred,
“Series C Preferred Stock”) are set forth below in Article X.

ARTICLE VIII

SERIES A PREFERRED STOCK

SECTION 1. RANK.

The Series A Preferred Stock shall, with respect to (i) payment of dividends and

distributions and (ii) rights upon any Liquidation (each of clauses (i) and (ii), an “ ”),

rank (i) senior to all securities that are Junior Securities with respect to such Attribute, (ii) on a

parity with all securities that are Parity Securities with respect to such Attribute and (iii) junior to

all securities that are Senior Securities with respect to such Attribute. The Series A Preferred

Stock shat] rank on a parity with the Series B Preferred Stock and the Common Stock with

respect to dividends and distributions and shall rank junior to the Series B Preferred Stock but

senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any

Liquidation.

SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Common Stock unless and until the holders of the Series A Preferred Stock as

of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid, out of funds legally available therefor, dividends in an amount

(whether in the form of cash, securities or other property) equal to the amount (and in the fonrt)
of the dividends or distribution that such holder would have received had the Series A Preferred

Stock been converted into Voting Common Stock immediately prior to the record date ofsuch

dividend or distribution on the Common Stock; provided, however, that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole

or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall

be payable in respect of the Series A Preferred Stock on account of the portion of such dividend

4



330

or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the

extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VIII is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on

the same payment terms as for} the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Series B Preferred Stock (other than dividends declared and paid or

distributions made by reason of a dividend or distribution with respect to the Common Stock,

which shall be governed by Section 2(3) of this Article VIII, and other than dividends and

distributions payable in shares of Series B Preferred Stock, which shall be governed by the M

proviso below) unless and until the holders of the Series A Preferred Stock as of the record date

established by the Board of Directors for such dividend or distribution on the Series B Preferred

Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series A Preferred Stock in an amount (whether in the form ofeash, securities or other property)

equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series B Preferred Stock; provided, however, that if the Corporation declares and

pays a dividend or makes a distribution on the Series B Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series A Preferred Stock on account of the portion of such dividend or
distribution on the Series 13 Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti~dilution adjustment under Section 6(b)(i) of this Article VIII is required
to be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment term as for) the dividends or distribution on the Series B Preferred Stock
established by the Board ofDirectors.

(c) If, after the Issuance Date, the Series A Preferred Stock or the Series B
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number ofshares

without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Series A Preferred Stock by reason
of a dividend or distribution payable with respect to the Series B Preferred Stock shall be

appropriately adjusted.

SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series A Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event the Corporation shall (i) commence a voluntary case under the
federal bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar
law, (ii) consent to the entry of an order for relief in an involuntary case under any law
referenced in clause (I) above or consent to the appointment of a receiver, liquidator, assignee,

- 5
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0U5‘0dl3fl. trustee, or other similar official, of the Corporation or of any substantial part of its

property, (iii) make a general assignment for the benefit of its creditors, (iv) admit in writing its

inability to pay its debts generally as they become due, (v) have a court ofcompetent jurisdiction
enter an order or decree, which has not been withdrawn, dismissed or reversed, that is for relief

against the Corporation in an involuntary case under any law referenced in clause (i) above or to

appoint a receiver, liquidator, assi gnee, custodian, trustee, or other similar official, of the

Corporation or of any substantial part of its property. and any such order or decree remains

unstayed and in effect for 60 consecutive days, or (vi) otherwise liquidate, dissolve or wind up

(any such event, together with any event described in the final sentence of this Section 4(a), but

subject to the proviso therein, a "Liguidation"), each holder of shares of Series A Preferred Stock

shalt be entitled to receive out of assets of the Corporation available for distribution to its

stockholders, in preference to any distribution to holders of securities that are Junior Securities

with respect to a Liquidation, an amount of cash with respect to each share of Series A Preferred

Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate
of Incorporation, the sale, conveyance, exchange, tease, transfer or other disposition of all or

substantially all of the property or assets of the Corporation or the consolidation or merger of the

Corporation with or into one or more other entities (other than a wholly owned Subsidiary of the
Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the
stockholders of the Corporation immediately prior to such transaction own shares representing
more than 50% ofthe voting power of the outstanding shares of the surviving or acquiring

corporation following the transaction (taking into account only capital stock of the Corporation
held by such stockholders prior to the transaction) shall not deemed to be a Liquidation.

(b) No payment of the Liquidation Preference shall be made with respect to
any share of Series A Preferred Stock unless and until the liquidation preferences payable with
respect to the Series B Preferred Stock and any other securities that are Senior Securities with
respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. If, upon any Liquidation, after the distribution of the

liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation, the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series A Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then such shares of Series A Preferred
Stock and such Parity Securities shall share ratably in such distribution of assets in accordance
with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of the Series A Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series A Preferred Stock as such shall have no right or claim to any of the

remaining assets or the Corporation.

(cl) Without limiting the voting rights of any holder of Series A Preferred
Stock, the holders of shares of the Series A Preferred Stock shall be entitled to receive at least 10

6
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Business Days prior written notice of any Liquidation, and may convert their Series A Preferred

Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article VIII.

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series A Preferred Stock shall have full voting

rights and powers, and shalt be entitled to vote on all matters put to a vote or consent of

stockholders of the Corporation, with each share of Series A Preferred Stock having the number

ofvotes equal to the number of shares of Voting Common Stock into which such share of Series
A Preferred Stock could be converted in accordance with Section 6 of this Article VIII as of the

record date for the vote or consent which is being taken. The holders of the Series A Preferred

Stock, the holders of the Series B Preferred Stock and the holders of Voting Common Stock (and

any other class or series of capital stock entitled to vote together with the Voting Common

Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any

certificate ofdesignations of the Corporation from time to time in effect. Holders of Series A
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporation's bylaws.

(b) Voting with Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Series A Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series A Preferred Stock, voting as a single class:

(i) amend, repeal, or change the rights, preferences or privileges of the
shares of Series A Preferred Stock (as in effect on the Issuance Date) in any manner that would

affect adversely the shares of Series A Preferred Stock in a manner different from the effect on
shares ofthe other classes or series of capital stock of the Corporation (including maintaining the
seniority of the Series A Preferred Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Section I of this Article VIII as in effect on
the Issuance Date); or

(ii) increase or decrease (other than by conversion of the Series A
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series A
Preferred Stock.

(c) Number ofVotes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(1)) of this Article VIII, each holder of shares of Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CONVERSION,

(a) Terms of Conversion.

(i) Optional Conversion. Each share of Series A Preferred Stock shall
be convertible, at the option ofthe holder thereof, at any time, and from time to time, on the
terms and conditions set forth in this Section 6, into a number of fully paid and nomasscssabie

shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value

7
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by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series A Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series A Preferred Stock surrendered for conversion for

which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(c)(ii} of this Article VIII.

(ii) Automatic Conversion Upon Initial Public Oflering. In the event

of an automatic conversion of the Series B Preferred Stock pursuant to Section 6(a)(ii) of
Article IX, then, concurrently with and effective upon such conversion of the Series B Preferred

Stock, without any further action by the Corporation or the holders of shares of Series A

Preferred Stock, each then outstanding share of Series A Preferred Stock shall automatically be

converted into a number of fully paid and non-assessable shares of Voting Common Stock equal

to the quotient obtained by dividing (x) the Stated Value by (y) the Conversion Price in effect on

the date of such conversion. In addition, upon such conversion. the Corporation shall pay to

each holder of any shares of Series A Preferred Stock so converted, out of funds legally available

therefor, an amount in cash equal to any declared but unpaid dividends on the shares of Series A

Preferred Stock so converted for which the record date is a date prior to the date on which the

Initial Public Offering is consummated. The Corporation shall give each holder of Series A

Preferred Stock written notice of the results of the vote referred to in Section 6(a)(ii) of

Article IX within five Business Days after the date the vote is taken.

(b) Adiustment of Conversion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Dividends. Splits, etc. In case the Corporation shall, at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares ofCommon Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination or reclassification of the outstanding

shares of Common Stock into a greater or lesser number of shares of Common Stock (without a

comparable adjustment being made to the Series A Preferred Stock), then, and in each such case,
the Conversion Price in effect immediately prior to such event or the record date therefor,

whichever is earlier, shall be adjusted by multiplying such Conversion Price by a fraction of

which (X) the numerator is the number of shares of Common Stock that were outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately prior to such

event and (y) the denominator is the number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately after such

event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x) in the case
of any such dividend or distribution, immediately after the close ofbusincss on the date for the
detcnnination of holders of shares of Common Stock entitled to receive such‘ dividend or

distribution, or (y) in the case of any such subdivision, combination or reclassification, at the
close of business on the day upon which such corporate action becomes effective.

(ii) Issuance: ofAdditional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Common Stock or Convertible
Securities (collectively, “Additional Shares") without consideration or for a consideration per
share (or having a conversion, exchange or exercise price per share) less than the Conversion

8
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Price in effect immediately prior to such issuance, then, and in each such case, the Conversion

Price in effect immediately prior to such issuance shall be reduced to an amount determined by

multipiying the Conversion Price in effect immediately prior to such issuance by a fraction of

which (it) the numerator is the sum of (i) the product of (A) the number of shares of Common

Stock outstanding (as determined in accordance with Section 6(b)(vi) of this Article VIII)

immediately prior to such issuance multiplied by (B) the Conversion Price in effect immediately

prior to such issuance and (ii) the aggregate consideration received by the Corporation for the

total number ofshares of Common Stock so issued (or, in the case of Convertible Securities, the

aggregate consideration received by the Corporation for the total amount of Convertible

Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible, exercisable or

exchangeable), and (y) the denominator is the product of (i) the sum of (A) the total number of

shares of Common Stock outstanding (as determined in accordance with Section 6(b)(vi) of this

Article VIII) immediately prior to such issuance and (B) the number of additional shares of
Common Stock so issued (or into or for which the Convertible Securities may be converted,

exercised or exchanged), multiplied by (ii) the Conversion Price in effect immediately prior to
such issuance. An adjustment made pursuant to this Section 6(b)(ii) shall be made on the next

Business Day following the date on which any such issuance is made and shall be effective
retroactively to the close ofbusiness on the date of such issuance. Notwithstanding the

foregoing, no adjustment shall be made pursuant to this Section 6(b)(ii) in connection with any
Excluded Issuances.

(iii) General. For the purposes of any adjustment of the Conversion

Price pursuant to Section 6(b)(ii) of this Article VIII, the following provisions shall be
applicable:

(I) In the case of the issuance of Common Stock or

Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value ofthe non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount ofconsideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) If Common Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be not of the Fair
Market Value of such other securities.

(5) In the case of the issuance of Convertible Securities:
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(A) The aggregate maximum number of shares of

Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or

in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,

exchange or exercise thereof shall be deemed to have been issued at the time such Convertible

Securities were issued and for a consideration equal to the consideration received by the

Corporation for any such Convertible Securities, plus the minimum amount of consideration (as

set forth in the instruments relating thereto, without regard to any provision contained therein for
a subsequent increase of consideration), if any, to be received by the Corporation upon the
conversion, exercise or exchange of such Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of such consideration cannot be ascertained,

but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B) With respect to any Convertible Securities issued

alter the issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section 6(b)(ii) of this Article VIII, upon any increase in the number ofshares
of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the
exercise price of, such Convertible Securities other than a change resulting from the anti-dilution
provisions thereof, the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease;

(C) With respect to any Convertible Securities issued
afier the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)(ii) of this Article VIII, if there is any increase in the number of
shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in
the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)(ii) of this Article VIII, if applicable;

(D) With respect to any Convertible Securities issued

prior to the issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price of, such
Convertible Securities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article VIII, if applicable;

(E) No further adjustment of the Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis of the issuance of only
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the number of shares of Common Stock actually issued upon the exercise, conversion or

exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Securities).

(iv) - Rights Distribiirioirs. No adjustment of the Conversion Price

pursuant to Section 6(b)(ii) of this Article VIII shall be made as the result of the adoption of a
plan commonly referred to as a “Stockholders‘ Rights Plan” which provides for the issuance of

rights to acquire shares of capital stock of the Corporation upon the occurrence of some event

that is not within the control of the rights holders, or the issuance ofrights under such plan;
provided, however, that the issuance of capital stock of the Corporation pursuant to such rights
shall require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article VIII.

(v) Calculations. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section 6(1)) of this Article VIII to the

contrary notwithstanding, in no event shall the then current Conversion Price be increased as a

result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article VIII. No

adjustment to the Conversion Price pursuant to Section 6(b) of this Article VIII shall be required
unless such adjustment would require an increase or decrease of at least 1% in the Conversion

Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not

required to be made shall be carried forward and taken into account in any subsequent

adjustment.

(vi) Outstanding Shares. The number of shares of Common Stock at

any time outstanding shall include all shares of Common Stock outstanding at such time and any

shares of Common Stock issuable upon conversion or exercise of or in exchange for any

Convertible Securities to the extent any such Convertible Securities are (i) convertible,

exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value of a share of Common Stock issuable upon such

conversion, exercise or exchange at such time. The number of shares ofCommon Stock at any

time outstanding shall not include any shares of Common Stock then owned or held by or for the

account of the Corporation or any Subsidiary ofthc Corporation, and the disposition ofany
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person

other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii) Successive Adjustnienls. Successive adjustments in the Conversion

Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or

Section 6(b)(ii) of this Article VIII shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sale.

(i) In case of any capital reorganization or reclassification of

outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article VIII), or in case of any consolidation or merger of the Corporation with or into

another Person, or in case of any sale, lease, exchange, transfer, conveyance or other disposition

(other than by way of merger or consolidation) of all or substantially all of the Cor-poraticn’s
assets, on a consolidated basis, in one transaction or a series of related transactions, to any
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Person (including any group that is deemed to be a Person) (each of the foregoing being referred
to as a “Series A Transaction"), in each case which is effected in such a manner that the holders

ofCommon Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock,

then each share of Series A Preferred Stock then outstanding shall thereafter be convertible into,

in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of

such Series A Transaction, the kind and amount of shares ofstock and other securities and

property (including cash) receivable upon the consummation of such Series A Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series A

Preferred Stock was convertible immediately prior to the consummation of such Series A

Transaction (including, on a pro rata basis, the cash, securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series A Transaction);

provided that if the Series A Preferred Stock becomes convertible into property, then such

conversion shall be out of funds legally available therefor; and provided, however, that, in any

Series A transaction where a holder effectuates a conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 of this Article VIII (it being understood that where both Section 4 of this Article VIII

and this Section 6(c) are applicable to a Series A Transaction, the Corporation shall give each

holder of the Series A Preferred Stock the right to elect whether to receive the Liquidation

Preference pursuant to Section 4 of this Article VIII or to receive, upon conversion of the
Series A Preferred Stock, the kind and amount of shares of stock and other securities and

property referred to in the immediately preceding sentence). In any such case, the Corporation
or the Person formed by the consolidation or resulting from the merger or which acquires such

assets or which acquires the Corporation’s shares, as the case may he, shall make appropriate

provisions in its certificate of incorporation or other constituent document and in the definitive
transaction documents relating to the Series A Transaction as to the rights and interest thereafter

of the holder of shares of Series A Preferred Stock, to the end that the provisions set forth herein

(including provisions with respect to changes in and other adjustments of the number ofshares of

Voting Common Stock issuable upon conversion of the Series A Preferred Stock and the
Conversion Price) shall thereafter be applicable in relation to any shares of stock or other
securities or other property deliverable upon the conversion of the shares of Series A Preferred
Stock. The Corporation shall not effect any such Series A Transaction unless prior to or

simultaneously with the consummation thereof the surviving corporation or purchaser, as the
case may he, shall assume by written instrument the obligation to deliver to each holder of shares
of Series A Preferred Stock such shares of stock, securities or other property as, in accordance

with the foregoing provisions, such holder is entitled to receive, and shall have delivered such
assumption agreement to such holder. In case securities or property other than Common Stock
shall be issuable or deliverable upon conversion as aforesaid, then all references to Common

Stock in this Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to

such other securities or property. The provisions of this Section 6(c) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of

Series A Preferred Stock at least 20 Business Days prior to the date on which any Series A

Transaction or similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(c) shall limit the rights of
holders of the Series A Preferred Stock to convert the Series A Preferred Stock or to vote their

shares of Series A Preferred Stock in connection with a Series A Transaction.

12
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(d) L. Whenever the number ofshares of Voting Common Stock into

which each share of Series A Preferred Stock is convertible is adjusted as provided in this

Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series A Preferred Stock, at their respective addresses as the same shall appear in the

Corporation’s transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series A

Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the calculation of such adjustment), the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which each share of
Series A Preferred Stock is convertible as a result of such adjustment, a brief statement of the

facts requiring such adjustment and when such adjustment became effective.

(is) Conversion Procedures.

(i) The holder of any shares of Series A Preferred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Series A Preferred Stock to be converted, duly endorsed in blank,

accompanied by a written notice stating that such holder elects to convert all or a specified

number of such shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable, and in any event within two Business

Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear

legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder of shares of Series A Preferred Stock so converted

shall be entitled, (y) if less than the full number of shares of Series A Preferred Stock evidenced

by the surrendered certificate or certificates are being convened, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number
of shares converted and (2) payment of all amounts to which a holder is entitled pursuant to

Sections 6(a)(i) and 6(1) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall he issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all

taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date of‘ receipt of such notice and of such surrender of the certificate or

certificates representing the shares of Series A Preferred Stock to be converted so that the rights
ofthe holder thereof as to the shares being converted shall cease except for the rigit to receive

shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(1) of this Article VIII, and the Person entitled to receive the shares of Voting Common

Stock shall be treated for all purposes as having become the record hoider of such shares of

Voting Common Stock at such time.

(iii) If a conversion of Series A Preferred Stock is to be made in
connection with an Initial Public Offering (subject to the provisions of Section 6(a)(ii) of this

Article VIII), a Series A Transaction or a similar transaction affecting the Corporation (other
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than a tender or exchange offer), the conversion of any shares of Series A Preferred Stock may,
at the election of the holder thereof, be conditioned upon the consummation of such transaction,
in which case such conversion shall not be deemed to be effective until such transaction has been

consummated. In connection with any tender or exchange offer for shares of Common Stock,

holders of Series A Preferred Stock shall have the right to tender (or submit for exchange) shares
of Series A Preferred Stock in such a manner so as to preserve the status of such shares as Series
A Preferred Stock until immediately prior to such time as shares of Common Stock are to he

purchased (or exchanged) pursuant to such offer, at which time that portion of the shares of
Series A Preferred Stock so tendered (or submitted for exchange) which is convertible into the
number of shares of Voting Common Stock to be purchased (or exchanged) pursuant to such
offer shall be automatically converted into the appropriate number of shares of Voting Common
Stock. Any shares of Series A Preferred Stock not so converted shall be returned to the holder as
Series A Preferred Stock.

(iv) The Corporation shall not close its books against the transfer of

Series A Preferred Stock or of Voting Common Stock issued or issuable upon conversion of
Series A Preferred Stock in any manner which interferes with the timely conversion of Series A
Preferred Stock.

(v) In the event of an automatic conversion of the Series A Preferred

Stock pursuant to Section 6(a)(ii) of this Article VIII, each holder of shares of Series A Preferred

Stock shall surrender for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose. the certificate or certificates

representing the shares of Series A Preferred Stock held by such holder, duly endorsed in blank.

As promptly as practicable after the surrender of such certificate or certificates and

consummation of the Initial Public Offering, and, provided that such holder has effected such

surrender at least 10 Business Days following the receipt by it of the notice referred to in Section

6(a)(ii) of this Article VIII, in sufficient time to allow such holder to participate in the Initial

Public Offering, if such holder is participating, the Corporation shall deliver or cause to be

delivered (it) certificates (which shall bear legends, ifappropriate) registered in the name of such

holder representing the number ofshares of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections

6(a)(ii) and 6(f) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall be issued without charge to the holders of Series

A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all

taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the initial Public Offering, so that, upon the
consummation of the Initial Public Offering, the rights of the holder thereof shall cease except

for the right to receive shares of Voting Common Stock and any payment of amounts due

pursuant to Sections 6{a)(ii) and 6(1) of this Article VIII, and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record

holder of such shares of Voting Common Stock at such time.

(1) Fractional Shares. In connection with the conversion of any shares of
Series A Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common

Stock shall be issued, but in lieu thereof the Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value ofa share of Voting Common Stock on the day on which such shares of Series A
Preferred Stock are deemed to have been converted. if more than one share of Series A

Preferred Stock shall be surrendered for conversion at one time by the same holder, the ntunber

of f11ll shares ofVoting Common Stock issuable upon conversion thereof shall be computed on
the basis of the total number of shares of Series A Preferred Stock so surrendered.

(g) Reservation of Shares. The Corporation shall at all times reserve and keep

available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series A Preferred Stock, such number of its authorized but

unissued shares ofVoting Common Stock as will from time to time be sufficient to permit the

conversion of all outstanding shares of Series A Preferred Stock, and shall take or cause to be

taken all action required to increase the authorized number of shares of Voting Common Stock if

necessary to permit the conversion of all outstanding shares of Series A Preferred Stock and to

ensure that the shares of Voting Common Stock may be issued without violation of any

applicable law or regulation or of any requirement of any securities exchange or inter-dealer

quotation system on which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith

judgment ofthe Board of Directors, fairly protect the conversion rights of the Series A Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of

Directors shall make such adjustments in the application of such provisions, in accordance with

such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect.
the holders of Series A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares of Series A Preferred Stock convened, purchased or otherwise .
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares ofPreferred Stock of the Corporation, without designation as to series, subject to

reissuanee by the Board of Directors as shares of anyone or more series.

ARTICLE IX

SERIES B PREFERRED STOCK

SECTION 1. RANK.

The Series B Preferred Stock shall, with respect to each Attribute, rank (i) senior

to all securities that are Junior Securities with respect to such Attribute, (ii) on a parity with all
securities that are Parity Securities with respect to such Attribute and (iii) junior to all securities
that are Senior Securities with respect to such Attribute. The Series B Preferred Stock shail rank

on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Series A Preferred Stock, the Series C Preferred

Stock and the Common Stock with respect to rights upon any Liquidation.
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SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

‘ (a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series B Preferred Stock as

of the record date established by the Board of Directors for such dividend or distribution on the

Common Stock shall be paid, out of funds legally available therefor, dividends in an amount

(whether in the form or cash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series 3 Preferred

Stock been converted into Voting Common Stock immediately prior to the record date of such

dividend or distribution on the Common Stock; provided, however, that if the Corporation

declares and pays a dividend or makes a distribution on the Common Stock consisting in whole

or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall

be payable in respect of the Series B Preferred Stock on account of the portion of such dividend

or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the

extent that an anti-dilution adjustment under Section 6(b}(i) of this Article IX is required to be
made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment ten-ns as for) the dividends or distribution on the Common Stock established

by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or

with respect to the Series A Preferred Stock (other than dividends declared and paid or

distributions made by reason of a dividend or distribution with respect to the Common Stock,
which shall be govemed by Section 2(a) of this Article IX, and other than dividends and
distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series B Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Series A Preferred
Stock shall be paid, out of fimds legally available therefor, dividends in respect of each share of
Series B Preferred Stock in an amount (whether in the form of cash, securities or other property)

equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series A Preferred Stock; provided, however, that if the Corporation declares and

pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series B Preferred Stock on account of the portion of such dividend or
distribution on the Series A Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or

distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Series A Preferred Stock
established by the Board of Directors.

(c) If, after the Issuance Date, the Series B Preferred Stock or the Series A
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number ofshares

without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Series B Preferred Stock by reason
of a dividend or distribution payable with respect to the Series A Preferred Stock shall be

appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series B Preferred

Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder of shares of the Series B

Preferred Stock shall be entitled to receive out of assets of the Corporation available for

distribution to its stockholders, in preference to any distribution to holders of securities that are

Junior Securities with respect to a Liquidation, an amount of cash with respect to each share of

Series B Preferred Stock held by such holder equal to the Liquidation Preference.

(b) No payment of the Liquidation Preference shall be made with respect to

any share of Series B Preferred Stock unless and until the liquidation preferences payable with

respect to any securities that are Senior Securities with respect to payments upon a Liquidation

shall have been paid in full. No full preferential payment on account of any Liquidation shalt be
made with respect to any class of securities that are Parity Securities with respect to payments

upon a Liquidation unless the Liquidation Preference in respect of each share of Series B
Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,

upon any Liquidation, after the distribution of the liquidation preferences to any securities that
are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation

are not sufficient to pay in filli the Liquidation Preference payable with respect to all of the
outstanding shares of Series B Preferred Stock and the full liquidation payments payable with

respect to any outstanding securities that are Parity Securities with respect to payments upon a

Liquidation, then such shares of Series B Preferred Stockland such Parity Securities shall share
ratably in such distribution of assets in accordance with the full respective preferential payments
that would be payable on such shares of Series B Preferred Stock and such Parity Securities if all
amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of the Series B Preferred Stock

of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Sen" es B Preferred Stock as such shall have no right or claim to any of the

remaining assets of the Corporation.

(cl) Without limiting the voting rights of any holder of Series B Preferred
Stock, the holders of shares of the Series B Preferred Stock shall be entitled to receive at least i0

Business Days prior written notice of any Liquidation, and may convert their Series B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series B Preferred Stock shall have full voting

rights and powers, and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation, with each share of Series B Preferred Stock having the number

of votes equal to the number of shares of Voting Common Stock into which such share of Series
B Preferred Stock could be converted in accordance with Section 6 of this Article IX as of the
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record date for the vote or consent which is being taken. The holders of the Series B Preferred

Stock, the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and

any other class or series of capital stock entitled to vote together with the Voting Common

Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders

of the Corporation, except as required by law or by the Certificate of Incorporation or by any
certificate of designations of the Corporation from time to time in effect. Holders of Series B

Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the

procedures set forth in the Corporation’s bylaws.

(b) Voting With Respect to Certain Matters. In addition to any matters

requiring a separate vote of the Series B Preferred Stock under applicable law, the Corporation

shall not, without the prior written consent or approval of the holders of more than 50% of the

issued and outstanding shares of Series B Preferred Stock, voting as it single class:

(i) amend, repeal, or change the rights, preferences or privileges of the
shares of Series B Preferred Stock (as in effect on the Issuance Date) in any manner that would

affect adversely the shares of Series B Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the

seniority of the Series B Preferred Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Section 1 of this Article IX as in effect on the
Issuance Date); or

(ii) increase or decrease (other than by conversion of the Series B
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series B
Preferred Stock.

(c) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section S(b) of this Article IX, each holder of shares of Series B
Preferred Stock shall have one vote for each share held.

SECTION 6. CONVERSION.

(a) Terms of Conversion.

(i) Optional Conversion. Each share of Series B Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
tenns and conditions set forth in this Section 6, into a number of fully paid and non-assessable

shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value
by (y) the Conversion Price in effect on the date of such conversion. in addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series B Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to

Section 6(c)(ii) of this Article IX.

(ii) Automatic Conversion upon Iriitiai Public Ofierirzg. In the event
there shall occur an Initial Public Offering, then, at least 30 days prior to the effective date of the
registration statement relating to the Initial Public Offering, there shall be submitted to a vote of
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the holders of the Series B Preferred Stock as to whether all ofthe outstanding shares of Series B
Preferred Stock shall be converted into shares of Voting Common Stock immediately prior to the
consummation of the Initial Public Offering. If the holders of at least 75% of the outstanding
shares of Series B Preferred Stock vote in favor thereof, then, effective immediately prior to (but

contingent upon) the consummation of the Initial Public Offering, without any further action by
the Corporation or the holders of shares of Series B Preferred Stock, each then outstanding share
of Series B Preferred Stock shall automatically be converted into a number of fully paid and non-

assessable shares of Voting Common Stock equal to the quotient obtained by dividing (it) the
Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition,

upon such conversion, the Corporation shall pay to each holder of any shares of Series B

Preferred Stock so converted, out of funds iegally available therefor, an amount in cash equal to
any declared but unpaid dividends on the shares of Series B Preferred Stock so convened for

which the record date is a date prior to the date on which the Initial Public Offering is

consummated. The Corporation shall give each holder of Series B Preferred Stock written notice

of the results of the vote referred to in this Section 6(a)(ii) within five Business Days after the
date the vote is taken.

(b) Adiustment of Conversion Price. The Conversion Price shall be subject to

adjustment from time to time as follows:

(i) Stock Dividends, Splits, etc. In case the Corporation shall, at any

time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution

on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination, consolidation or reclassification of the

outstanding shares of Common Stock into a greater or lesser number of shares of Common Stock

(without a comparable adjustment being made to the Series B Preferred Stock), then, and in each
such case, the Conversion Price in effect immediately prior to such event or the record date

herefor, whichever is earlier, shall be adjusted by multiplying such Conversion Price by a

fraction of which (x) the numerator is the number of shares ofCommon Stock that were

outstanding (as detennined in accordance with Section 6(b)(vi) of this Article IX) immediately

prior to such event and (y) the denominator is the number ofshares of Common Stock
outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately
afier such event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (it)

in the case of any such dividend or distribution, immediately after the close of business on the
date for the determination of holders of shares of Common Stock entitled to receive such

dividend or distribution, or (y) in the case of any such subdivision, combination or
reclassification, at the close ofbusiness on the day upon which such corporate action becomes
effective.

(ii) Issuances ofAdditional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Additional Shares without

consideration or for a consideration per share (or having a conversion, exchange or exercise price

per share) less than the Conversion Price in effect immediately prior to such issuance, then, and
in each such case, the Conversion Price in effect immediately prior to such issuance shall be

reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction of which (it) the numerator is the sum of (i) the product of
(A) the number of shares of Common Stock outstanding (as detemiined in accordance with
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Section 6(b)(vi) of this Article IX) immediately prior to such issuance multiplied by (B) the

Conversion Price in effect immediately prior to such issuance and (ii) the aggregate

consideration received by the Corporation for the total number of shares of Common Stock so

issued (or, in the case of Convertible Securities, the aggregate consideration received by the

Corporation for the total amount of Convertible Securities so issued plus the aggregate

consideration receivable by the Corporation for the Common Stock into or for which the
Convertible Securities are convertible, exercisable or exchangeable), and (y) the denominator is

the product of (i) the sum of (A) the total number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article IX) immediately prior to such

issuance and (B) the number of additional shares of Common Stock so issued (or into or for

which the Convertible Securities may be converted, exercised or exchanged), multiplied by (ii)

the Conversion Price in effect immediately prior to such issuance. An adjustment made pursuant

to this Section 6{b)(ii) shall be made on the next Business Day following the date on which any
such issuance is made and shall be effective retroactively to the close of business on the date of

such issuance. Notwithstanding the foregoing, no adjustment shall be made pursuant to this

Section 6_(b)(ii) in connection with any Excluded Issuances.

(iii) General. For the purposes of any adjustment of the Conversion

Price pursuant to Section 6(b)(ii) of this Article IX, the following provisions shall be applicable:

(1) In the case of the issuance of Common Stock or

Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount ofcash paid before deducting any discounts,

commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the ‘value of the non—cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any

merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and

business of the non-surviving entity as is attributable to such Additional Shares.

(4) if Common Stock is sold as a unit with other securities, the

aggregate consideration received for such Common Stock shall be deemed to be not of the Fair
Market Value of such other other securities.

(5) In the case of the issuance of Convertible Securities:

(A) The aggregate maximum number ofshares of

Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,
exchange or exercise thereof‘ shall be deemed to have been issued at the time such Convertible
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Securities were issued and for a consideration equal to the consideration received by the

Corporation for any such Convertible Securities, plus the minimum amount of consideration (as

set forth in the instruments relating thereto, without regard to any provision contained therein for

a subsequent increase of consideration), if any, to be received by the Corporation upon the

conversion, exercise or exchange of such Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of such consideration cannot be ascertained,

but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount ofconsideration without reference to such clause;

(B) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price previously has been

made pursuant to Section 6(b)(ii) of this Article IX, upon any increase in the number of shares of

Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the

exercise price of, such Convertible Securities other than a change resulting from the anti-dilution

provisions thereof, the applicable Conversion Price sliail forthwith be readjusted retroactively to

give effect to such increase or decrease;

(C) With respect to any Convertible Securities issued

after the Issuance Date for which an adjustment to the Conversion Price has previously not been

made pursuant to Section 6(b)(ii) of this Article ix, if there is any increase in the number of

shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in

the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof, such Convertible Securities shall be treated as if they had been

cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed

issuance shall be made pursuant to Section 6(b)(ii) of this Article IX, if applicable;

(D) With respect to any Convertible Securities issued

prior to the Issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price of, such
Convertible Securities other than a change resulting from the anti~dilution provisions thereof,

such Convertible Securities shall be treated as if they had been cancelled and reissued and an

adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article IX, if applicable;

(E) No further adjustment of the Conversion Price

adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F) On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as

would have been calculated had the adjustment been made upon the basis of the issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or

exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made foilowing the time of issuance of such Convertible Securities).

(iv) Rights Disiribiitiaiis. No adjustment of the Conversion Price
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pursuant to Section 6(b)(ii) of this Article IX shall be made as the result of the adoption of a plan
commonly referred to as a “Stockholders’ Rights Plan” which provides for the issuance of rights
to acquire shares ofcapital stock of the Corporation upon the occurrence of some event that is

not within the control of the rights holders, or the issuance ofrights under such plan; provided,
however, that the issuance of capital stock of the Corporation pursuant to such rights shall
require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article IX.

(v) Calculations. All calculations of the Conversion Price shall be

made to the nearest four decimal places. Anything in Section 6(b) of this Article IX to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a

result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article IX. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article IX shall be required

unless such adjustment would require an increase or decrease of at least 1% in the Conversion

Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not

required to be made shall be carried forward and taken into account in any subsequent

adjustment.

(vi) Outstanding Shares. The number of shares of Common Stock at

any time outstanding shall include all shares ol'Common Stock outstanding at such time and any
shares ofCommon Stock issuable upon conversion or exercise of or in exchange for any

Convertible Securities to the extent any such Convertible Securities are (i) convertible,

exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a

price that is less than the Fair Market Value ofa share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any

time outstanding shall not include any shares of Common Stock then owned or hcid by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any

shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii) Successive Adjustments. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or

Section 6(b)(ii) of this Article IX shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sale.

(i) In case of any capital reorganization or reclassification of

outstanding shares of Common Stock (other than a reclassification covered by Section 603) of
this Article IX), or in case of any consolidation or merger of the Corporation with or into another
Person. or in case of any sale, lease, exchange, transfer, conveyance or other disposition (other

than by way of merger or consolidation) of all or substantially all of the Corporation's assets, on
a consolidated basis, in one transaction or a series of related transactions, to any Person

(including any group that is deemed to be a Person) (each or the foregoing being referred to as a
“Series B Transaction"), in each case which is effected in such a manner that the holders of
Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or

other securities or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series B Preferred Stock then outstanding shall thereafter be convertible into,
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in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of

such Series B Transaction, the kind and amount ofshares of stock and other securities and

property (including cash) receivable upon the consummation of such Series B Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series B

Preferred Stock was convertible immediately prior to the consummation of such Series B

Transaction (including, on a pro rata basis. the cash, securities or property received by holders of

Common Stock in any tender or exchange offer that is a step in such Series B Transaction);

provided that if the Series B Preferred Stock becomes convertible into property, then such

conversion shall be out of funds legally available therefor; and provided, further, that, in any

Series B Transaction where a holder effectuates a conversion pursuant to this Section 6(c), such

holder shall not be entitled to receive any payment of Liquidation Preference pursuant to
Section 4 of this Article IX (it being understood that where both Section 4 of this Article IX and

this Section 6(c) are applicable to a Series B Transaction, the Corporation shall give each holder

of the Series B Preferred Stock the right to elect whether to receive the Liquidation Preference

pursuant to Section 4 of this Article IX or to receive, upon conversion of the Series B Preferred

Stock, the kind and amount-of shares of stock and other securities and property referred to in the

immediately preceding sentence). In any such case, the Corporation or the Person formed by the

consolidation or resulting from the merger or which acquires such assets or which acquires the

Corporation’s shares, as the case may he, shall make appropriate provisions in its certificate of

incorporation or other constituent document and in the definitive transaction documents relating

to the Series B Transaction as to the rights and interest thereafter of the holder of shares of Series

B Preferred Stock, to the end that the provisions set forth herein (including provisions with

respect to changes in and other adjustments of the number of shares of Voting Common Stock
issuable upon conversion of the Series B Preferred Stock and the Conversion Price) shall
thereafier be applicable in relation to any shares of stock or other securities or other property

deliverable upon the conversion of the shares of Series B Preferred Stock. The Corporation shall
not effect any such Series B Transaction unless prior to or simultaneously with the
consummation thereof the surviving corporation or purchaser, as the case may he, shall assume

by written instrument the obligation to deliver to each holder of shares of Series B Preferred
Stock such shares of stock, securities or other property as, in accordance with the foregoing

provisions, such holder is entitled to receive, and shall have delivered such assumption
agreement to such holder. In case securities or property other than Common Stock shall be
issuable or deliverable upon conversion as aforesaid, then all references to Common Stock in this

Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to such other
securities or property. The provisions of this Section 6(c) shall similarly apply to successive
Series B Transactions. The Corporation shall give written notice to the holders of Series B
Preferred Stock at least 20 Business Days prior to the date on which any Series B Transaction or
similar transaction affecting the Corporation shall take place.

(ii) Nothing contained in this Section 6(c) shall limit the rights of
holders of the Series B Preferred Stock to convert the Series B Preferred Stock or to vote their

shares of Series B Preferred Stock in connection with a Series B Transaction.

(d) Reports. Whenever the number of shares of Voting Common Stock into
which each share of Series B Preferred Stock is convertible is adjusted as provided in this

Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series B Preferred Stock, at their respective addresses as the same shall appear in the
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Corporation's transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series B

Preferred Stock arc convertible has been adjusted (setting forth in reasonable detail and

certifying the calculation of such adjustment), the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which each share of
Series B Preferred Stock is convertible as a result ofsuch adjustment, a brief statement ofthe

facts requiring such adjustment and when such adjustment became effective.

(e) Conversion Procedures.

(i) The holder of any shares of Series 3 Preferred Stock may exercise

its right to convert any or all such outstanding shares into shares of Voting Common Stock at any

time by surrendering for such purpose to the" Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, a certificate or certificates

representing the shares of Series B Preferred Stock to be convened, duly endorsed in blank,

accompanied by a written notice stating that such. holder elects to convert all or a specified

number of such shares in accordance with the provisions of this Section 6.

(ii) As promptly as practicable, and in any event within two Business

Days alter the surrender of such certificate or certificates and the receipt of such notice relating

thereto, the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares

of Voting Common Stock to which the holder of shares of Series B Preferred Stock so converted
shall be entitled, (y) if less than the full number of shares of Series B Preferred Stock evidenced

by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number

of shares convened and (z) payment of all amounts to which a holder is entitled pursuant to

Sections 6(a)(i) and 6(f) of this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series

B Preferred Stock and upon issuance shall be fully paid and non—assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of

business on the date of receipt of such notice and of such surrender of the certificate or

certificates representing the shares of Series B Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being convened shall cease except for the right to receive

shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 60) of this Article IX, and the Person entitled to receive the shares of Voting Common Stock
shall be treated for all purposes as having become the record holder of such shares of Voting
Common Stock at such time.

(iii) If a conversion of Series B Preferred Stock is to be made in
connection with an Initial Public Offering (subject to Section 6(a)(ii) of this Article IX), a Series
B Transaction or a similar transaction affecting the Corporation (other than a tender or exchange

offer), the conversion of any shares of Series B Preferred Stock may, at the election of the holder
thereof, be conditioned upon the consummation of such transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. In

connection with any tender or exchange offer for shares of Common Stock, holders of Series B
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Preferred Stock shall have the right to tender (or submit for exchange) shares of Series B
Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred

Stock until irnrnediateiy prior to such time as shares of Common Stock are to be purchased (or

exchanged) pursuant to such offer, at which time that portion of the shares of Series B Preferred

Stock so tendered (or submitted for exchange) which is convertible into the number of shares of

Voting Common Stock to be purchased (or exchanged) pursuant to such offer shall be

automatically converted into the appropriate number of shares of Voting Common Stock. Any
shares of Series B Preferred Stock not so convened shall be returned to the holder as Series B
Preferred Stock.

_ (iv) The Corporation shall not close its books against the transfer of
Series B Preferred Stock or ofVoting Common Stock issued or issuable upon conversion of

Series B Preferred Stock in any marurer which interferes with the timely conversion of Series B
Preferred Stock.

(v) In the event of an automatic conversion of the Series 13 Preferred

Stock pursuant to Section 6(a)(ii) of this Article IX, each holder of shares of Series B Preferred

Stock shall surrender for such purpose to the Corporation, at its principal office or at such other

office or agency maintained by the Corporation for that purpose, the certificate or certificates

representing the shares of Series B Preferred Stock held by such holder, duly endorsed in blank.

As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering. and. provided that such holder has effected such

surrender at least 10 Business Days following the receipt by it of the notice referred to in Section

6{a)(ii) of this Article IX, in sufficient time to allow such holder to participate in the Initial

Public Offering, if such holder is participating, the Corporation shall deliver or cause to be

delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such
holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections
6(a)(ii) and 6(1) or this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series

B Preferred Stock and upon issuance shall be fully paid and non—assessable, free and clear of all
taxes, lions, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to

(but contingent upon) the consummation of the Initial Public Offering, so that, upon the
consummation or. the Initial Public Offering, the rights of the holder thereof shall cease except

for the right to receive shares of Voting Common Stock and any payment of amounts due

pursuant to Sections 6(a)(ii) and 6(1) of this Article IX, and the Person omitted to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

(f) Fractional Shares. In connection with the conversion of any shares of
Series 3 Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issued, but in lieu thereof the Corporation shall pay a cash adjustment in respect of

such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value of a share of Voting Common Stock on the day on which such shares of Series B
Preferred Stock are deemed to have been converted. If more than one share of Series B Preferred

Stock shall be surrendered for conversion at one time by the same holder, the number of full

25



351

shares ofVoting Common Stock issuable upon conversion thereof shall be computed on the
basis of the total number of shares of Series 13 Preferred Stock so surrendered.

{g)  .The Corporation shall at all times reserve and keep

available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series B Preferred Stock, such number of its authorized but

unissued shares of Voting Common Stock as will from time to time be sufficient to permit the

conversion of all outstanding shares of Series B Preferred Stock, and shall take or cause to be

taken all action required to increase the authorized number of shares of Voting Common Stock if

necessary to permit the conversion of all outstanding shares of Series B Preferred Stock and to

ensure that the shares of Voting Common Stock may be issued without violation ofany

applicable law or regulation or of any requirement of any securities exchange or inter-dealer

quotation system ofwhich the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions

of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith

judgment of the Board of Directors, fairly protect the conversion rights of the Series B Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of

Directors shall make such adjustments in the application ofsuch provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of

the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any

such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series B Preferred Stock.

SECTION 7. REACQUIRED SHARES.

Any shares of Series B Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to

reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE X

SERIES C PREFERRED STOCK

SECTION 1 . RANK.

The Series C Preferred Stock shall rank senior to the Common Stock, but junior to

the Series A Preferred Stock, the Series B Preferred Stock and all other capital stock of the

Corporation, with respect to rights on Liquidation. The C-1 Preferred, the C-2 Preferred, the C-3
Preferred and the 04 Preferred shall rank on parity with one another with respect to rights on

Liquidation.

SECTION 2. DIVIDENDS.

The Series C Preferred Stock shall not be entitled to receive any dividends from

the Corporation.
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