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l. ARGUMENT

A. Joinder is In the Public Interest

In instituting IPR2015-01724 and IPR2015-01726 (the “Samsung IPRs”),
the Board found that Samsung “has established a reasonable likelihood of pre-
vailing on the [challenged] claims” of the 891 and 210 patents. No substantive
paper has been filed since the Board instituted the Samsung IPRs. Thus, based on
the information presently available, the challenged claims of the 891 and 210
patents are more likely than not unpatentable. Some of these same challenged
claims are now being asserted in ongoing litigation against the Aruba Petitioners,
users of accused products of the ARRIS petitioner, and third parties. Moreover,
the Patent Owner has asserted these claims against other parties in the past (Paper
No. 1 at 1-2), and there is no indication that Patent Owner will not do so again.

Under these circumstances — both ongoing litigation and possible future
litigation involving the challenged claims *891 and 210 patents at issue here —
there is a strong public interest in obtaining a final written decision on the
challenged claims as soon as possible. If joinder is granted, the final written
decision will be due on February 16, 2017. If joinder is not granted and the Aruba
and ARRIS IPRs continue on the default schedule, the institution decision will not
be due until September 29, 2016 (six months from the 3/29/16 Notice of Filing

Date Accorded), and a final written decision will not be due until September 29,
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2017. This is a difference of more than seven months. An additional seven
months of litigation can amount to a significant expense, both for defendants that
are already involved in suits by Patent Owner on these patents, and for other
defendants that Patent Owner may name in future Eastern District of Texas
lawsuits. Additionally, seven months will have passed from the February 16th date
of the Board’s Institution Decision in the Samsung IPRs. This length of time will
place a burden on the Board as it will have to expend more effort to re-familiarize
itself with the technology at issue then would be the case if joinder were granted.

B. The Board Has The Authority to Grant Joinder On An Expedited Basis

The only obstacle to granting joinder immediately is the Patent Owner’s
desire to file a Preliminary Response. However, as discussed on the April 19th
conference call, the Board has the authority to expedite Patent Owner’s
Preliminary Response under 37 C.F.R. § 42.5(c)(1). Petitioners in the Aruba and
ARRIS IPRs have proposed a schedule to allow for Patent Owner’s preliminary
response. In particular, the Aruba and ARRIS petitioners proposed the following

schedule on the April 19th call (recalling that no motion to amend is possible):

Patent Owner Preliminary Response: May 20, 2016
Due Date 1 (Patent Owner Response) July 20, 2016
Due Dates 2 and 3 (Petitioner’s Reply) September 20, 2016

Due Date 4 (Mot. for Obs., Mots. To Exclude) October 5, 2016
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Due dates 5-7 would remain unchanged. It should be noted that, under this
proposed schedule, even if the Board were to take a month after Patent Owner’s
preliminary response to issue its institution decision , Patent Owner would have
two months to file its Response, which is almost exactly the time it had left to file
its response when it filed its April 14th motion to terminate the Samsung IPRs.

C. Joinder Would Neither Punish Nor Unfairly Prejudice Patent Owner

Patent Owner’s Opposition asserts that Patent Owner would be “punished”
for focusing on settlement with Samsung, and that Patent Owner would be
“prejudiced,” if the Aruba and ARRIS IPRs are joined with this case. Opp. at 3-4.
This “punishment” and “prejudice” would result because Patent Owner would need
to file its Patent Owner Response by June 18th, which is just over two months
from the filing of its motion to terminate on April 14th. However, as discussed
above, the timing issue is moot in light of the proposed schedule discussed above.
Moreover, Patent Owner is not entitled to have its IPR terminated just because it
settled with Samsung. Indeed, in IPR2015-00568, Paper No. 12, the Board granted
joinder after a settlement had been reached despite Patent Owner’s claim of
prejudice. Id. at 3-5. A Patent Owner can always claim some prejudice when IPRs
are joined, but the correct inquiry is whether the prejudice is unfair. Under the
proposed schedule set out above, there is neither unfair prejudice nor punishment

because patent owner will have more than sufficient time for its filings.
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D. Patent Owner’s Other Objections to Joinder Are Baseless

In section B of its Opposition in IPR2016-00769, Patent Owner asserts
prejudice because the Aruba and ARRIS IPR petitioners had not agreed to
consolidate filings. This issue is now moot because those petitioners have now
agreed to consolidated filings. Ex. 1023 at 21:22-22:9.

In Section C of its Opposition, Patent Owner asserts that the Aruba and
ARRIS IPR petitioners are seeking joinder only to improve their bargaining
position. Of course, the same can be said of Patent Owner’s motive in opposing
joinder. When one considers that a reasonable likelihood of unpatentability has
been established, and the public’s interest (which the Opposition admits at 3 is a
relevant factor) in avoiding further waste of time and money on patent claims that
should not have been granted, the balance of interest clearly favor joinder.

In Section D, the Patent Owner relies on the denial of joinder in IPR2015-
00271 to argue that joinder should be denied here because of a one month period
between the Samsung IPR institution decision and the filing of the Aruba and
ARRIS petitions. However, neither the Aruba nor the ARRIS petitioners had any
prior notice that settlement was imminent, and Patent Owner admits that it kept
this information a secret. Opp. at 5. Moreover, IPR2015-00271 and this case are
very different. Granting joinder in IPR2015-00271 would have involved new

substantive grounds and three additional claims. 1PR2015-00271, Paper 15, at 4-5.
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