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Petitioner’s Opposition does not dispute (1) that UMB is a sovereign arm of
the State of Maryland or (2) that, under Fed. Mar. Comm’n v. South Carolina State
Ports Auth., 535 U.S. 743 (2002) (“FMC”), inter partes review (“IPR”)
“substantially resembles” civil litigation, just as Covidien found. Petitioner also has
no answer to UMB’s showing that it retains substantial rights in the 386 Patent and
that this IPR cannot proceed without UMB. Petitioner simply ignores the dispositive
issue of substantial rights and asserts without argument that Harpoon ‘“should be

9 99

considered . . . the ‘effective patentee’.” Opp’n at 3. Petitioner purports to criticize
the Covidien panel for ignoring “binding . . . precedent,” but that precedent has no
bearing on the analysis of sovereign immunity. And Petitioner offers arguments for
ostensible waiver and abrogation of immunity that are squarely precluded by
decisions of the Supreme Court and Federal Circuit. Petitioner’s arguments are

meritless. The IPR should be dismissed.

I. UMB HAS NOT WAIVED SOVEREIGN IMMUNITY

Petitioner claims that UMB waived immunity by defending on the merits
before “belated[ly]” seeking dismissal, and waived expressly in the Harpoon MLA.
The test for waiver of sovereign immunity “is a stringent one.” Coll. Sav. Bank v.
Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 675 (1999)
(quotation marks and citation omitted). A State waives immunity only if it

“voluntarily invokes [the] jurisdiction” of a forum (waiver by litigation conduct), or
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