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Patent Owner Robert Bosch LLC (“Patent Owner”) submits this Reply in 

support of its motion to exclude evidence submitted by Petitioner Costco 

Wholesale Corporation (“Petitioner”). Patent Owner’s motion requested exclusion 

of Paragraphs 7, 9–11, 15, 18, 19, 21, and 23–26 of the declaration of Mr. David 

Peck (Ex. 1100). As Patent Owner pointed out in its motion, it was “unclear 

whether Petitioner intends to offer Mr. Peck’s testimony as a fact or an expert 

witness.” Motion at 1. Only now does Petitioner clarify that Mr. Peck is being 

offered as an expert witness on technical issues and both an expert and a fact 

witness on economic issues. With respect to both sets of issues, however, the 

challenged testimony is expert in nature, and Mr. Peck is not qualified to offer it.  

I. MR. PECK HAS NOT SET FORTH SUFFICIENT KNOWLEDGE TO 
PROVIDE TECHNICAL TESTIMONY RELEVANT TO 
OBVIOUSNESS 

Petitioner’s opposition all but ignores the crucial distinction between beam 

blades (or, in Petitioner’s words, “flat-spring wipers”) and conventional wiper 

blades. Mr. Peck purports to offer opinions regarding beam-blade design, 

specifically, in the 1990s, but Mr. Peck’s declaration and cross-examination 

testimony establish that his experience in beam-blade design as of the relevant time 

period is based solely on his supervision of engineers using VariFlex software, 

which neither he nor anyone else at Trico actually developed. For example, at 

deposition, Mr. Peck testified that the extent of his involvement in designing any 
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beam blade’s spring—the “support element” that would be affected by changes to 

the blade’s structure—was to verify that the VariFlex software worked: 

Q.  How involved were you in designing the spring in the beam blade? 

A. That was a VariFlex program. That was – Adriaan [Swanepoel] gave that 

to us. We just had to verify it worked. So what we did, we at Trico, we 

verified the program. We did it two ways. … 

Ex. 2029 at 38:16–21. VariFlex is proprietary software that Trico acquired from 

Adriaan Swanepoel in South Africa. See Ex. 2029 at 35:11–14, 40:20–24, 74:17–

24. Mr. Swanepoel not only provided the software but also taught Trico how to use 

it. Id. at 75:4–17. Petitioner cannot assert that a person of ordinary skill in the art in 

the relevant time period would have been familiar with VariFlex. 

Petitioner argues that Mr. Peck need not have worked in precisely the same 

field as the invention, and that he need not have been a person of ordinary skill in 

the art during the relevant time frame. But there must be some basis for his 

opinions. For example, “[i]f an expert is qualified to testify about a subject 

generally and has had training in the subject matter at issue, then the expert may 

offer an opinion.” Petitioner’s Opposition at 5 (emphasis added) (quoting Zoltek 

Corp. v. United States, 95 Fed. Cl. 681, 685 (2010)).  Nobody has argued that 

Trico already had designed a beam blade in 1997 such that Mr. Peck could have 

learned from others there. And, Mr. Peck’s testimony establishes that the beam 

blade he allegedly worked on was actually designed, in relevant part, by Adriaan 
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Swanepoel and Swanepoel’s VariFlex software. Indeed, and crucial to the 

obviousness issues in this case, Mr. Swanepoel’s personal involvement was 

necessary when Trico later sought to add a spoiler to the blade. Id. at 69:25–70:7. 

There is no indication that Mr. Peck’s knowledge of how a “wiper designer” would 

have designed a beam blade in 1997 is based on anything other than Mr. 

Swanepoel’s explanation of how his proprietary software works.1 Therefore, the 

only “wiper designer” about whom Mr. Peck may be qualified to opine is Mr. 

Swanepoel himself (whom Mr. Peck described as an “inventor”), or someone 

trained by Mr. Swanepoel—not a person of ordinary skill in the relevant art.  

II. MR. PECK’S OPINIONS ON CONSUMER DEMAND AND 
COMMERCIAL SUCCESS ARE NOT SUPPORTED BY HIS 
EXPERTISE 

Petitioner attempts to admit paragraphs 15, 18, and 26 of Mr. Peck’s 

declaration as both lay opinion testimony and expert testimony. But opinion 
                                                 
1 Petitioner argues that Mr. Peck’s experience “qualifies him to testify that 

mechanical engineers were capable of performing FEA [finite element analysis] 

long prior to 1997.” Petitioner’s Opposition at 3. This is neither relevant nor in 

dispute. VariFlex was not a generalized FEA tool applicable throughout the field of 

mechanical engineering; it designed beam blades specifically. Nowhere in the 

Petition did Petitioner assert that it would have been obvious to apply known FEA 

tools to modify beam blades, much less to achieve the claimed invention. 
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testimony must be classified as lay or expert testimony, not both, even if a single 

witness may separately give both kinds of testimony. See Fed. R. Evid. 701(c) & 

advisory committee’s notes. Mr. Peck testifies that (i) Trico’s Innovision “was a 

success” and “demand this high constitutes a success” (Ex. 1100 ¶ 15); (ii) that 

“there would [not] be any way to attribute the ‘customer demand’ … to the noise 

testing” (id. ¶ 18); and (iii) that “consumer demand for quiet wipers is [not] related 

… to the features described in any or each of these four patents” (id. ¶ 26). These 

are the kind of opinions that require commercial expertise to be admissible. See 

Motion at 5–6 (describing authorities).  

Petitioner does not argue that Mr. Peck has the commercial or economic 

expertise required to admit the challenged testimony under Rule 702. Instead, 

Petitioner claims that Mr. Peck may testify to such issues because “[a]n expert may 

base an opinion on facts or data in the case that the expert has been made aware of 

or personally observed.” Petitioner’s Opposition at 11 (alteration and emphasis in 

original) (quoting Fed. R. Evid. 703). But Rule 703 (titled “Bases of an Expert’s 

Opinion Testimony”) presumes that the witness be “[a]n expert”; the quoted text 

does not supplant the requirement that the witness be “qualified as an expert” 

under Rule 702. Since Petitioner has not satisfied the prerequisites of Rule 702, the 

testimony cannot be admitted. There is no reason to consider Rule 703. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


