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 Pursuant to the Scheduling Order (Paper 17) and the Office Patent Trial 

Practice Guide, Patent Owner Robert Bosch LLC (“Bosch”) moves the Board to 

observe the following passages in the cross-examination of David Peck. Petitioner 

Costco Wholesale Corp. (“Costco”) submitted a declaration by Mr. Peck (Ex. 

1100) with its Reply, and Bosch cross-examined Mr. Peck on December 2, 2016.  

The complete transcript of the cross-examination is submitted herewith as Exhibit 

2029. Also submitted herewith is an article written by Mr. Peck, Exhibit 2028, 

which was introduced and served upon Costco at the deposition. 

1. In Exhibit 2029, on page 50, line 24 to page 52, line 12, Mr. Peck 

testified that Ford purchased a variant of the Innovision product for one year but 

found it didn’t work well, and no other OEMs purchased Innovision. This is 

relevant to Costco’s arguments on page 21 of its Reply. It is relevant because it 

rebuts any assertion that Trico’s product (lacking a spoiler or end caps) was 

commercially successful, and highlights the relative success of Bosch’s own beam-

blade products (including a spoiler and end caps). 

2. In Exhibit 2029, on page 53, line 24 to page 54, line 25, Mr. Peck 

testified that there were no concerns regarding wind-lift in the Trico Innovision 

product. He testified that it did not have a spoiler, because it did not need one; the 

blade would not lift below 110 miles per hour. This testimony is relevant to 

Bosch’s position, expressed in its Response at pages 5–6, that a person of ordinary 
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skill in the art would not have had reason to modify Kotlarski or Merkel. It is 

relevant because it shows that Trico either did not recognize the wind-lift problem 

or determined that its blade was good enough not to modify it. 

3. In Exhibit 2029, on page 65, lines 14 to 21, Mr. Peck testified that a 

spoiler was never added to the Trico Innovision product because Trico did not 

want to buy additional gluing equipment. This testimony is relevant to Bosch’s 

position, argued in its Response at 2–6, that it would not have been obvious to 

combine the conventional-blade spoiler of Prohaska with the beam blade of 

Kotlarski or Merkel. It is relevant because it demonstrates artisans’ assumption that 

a spoiler would need to be glued to a beam blade. 

4. In Exhibit 2029, on page 82, lines 3 to 8, Mr. Peck testified that the 

Variflex software was only designed to account for a spoiler glued to the blade. 

This testimony is relevant to Bosch’s position, argued in its Response at 2–6, that it 

would not have been obvious to combine the conventional-blade spoiler of 

Prohaska with the beam blade of Kotlarski or Merkel. It is relevant because it 

shows that the proprietary Variflex software to which Mr. Peck refers could not be 

used to design a functional beam blade with a spoiler (because it “couldn’t 

accommodate the wind lift characteristics” and “did not have in there the low 

temperature effects when rubber becomes very hard”), and could not be used to 
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model a coupler or spoiler that was attached in some other way, not glued to the 

beam. 

5. In Exhibit 2029, on page 70, lines 18–23, Mr. Peck testified that he 

had not performed the spoiler-design process described in paragraph 8 of his 

declaration on a beam blade before 2002.1 This is relevant to Costco’s reliance on 

that paragraph in its Reply at page 20 to attempt rebuttal of Bosch’s secondary 

considerations evidence. It is relevant because it is Bosch’s position, expressed in 

its Response at pages 2–6 and 12–16, that teachings regarding conventional blades 

(including with respect to spoilers) were not believed to be applicable to beam 

blades at the time of the invention, and Mr. Peck has no basis for saying 

otherwise.2 

6. In Exhibit 2029, on page 72, line 19 to page 74, line 4, Mr. Peck 

testified that he had not performed the procedure described in paragraph 9 of his 

declaration on a beam blade until approximately 2003. This is relevant to Costco’s 

reliance on that paragraph in its Reply at page 7 to attempt rebuttal of Bosch’s 
                                           

1  According to his declaration, 2002 is the last year that he was directly 

involved in beam-blade design. Ex. 1100 at ¶ 16. 

2  Notably, while paragraphs 7 and 9 of Mr. Peck’s declaration (Ex. 1100) refer 

specifically to beam blades, paragraph 8 does not explicitly do so. Thus, paragraph 

8 is not false in this regard, but in context it is misleading. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

4 
 

secondary considerations evidence. It is relevant because Bosch’s position, 

expressed in its Response at 2–6 and 12–16, is that teachings regarding 

conventional blades (including with respect to spoilers) were not believed to be 

applicable to beam blades at the time of the invention, and Mr. Peck has no basis 

for saying otherwise. 

7. In Exhibit 2029, on page 70, line 25 to page 71, line 6, Mr. Peck 

testified that a spoiler designed for a conventional (“whiffletree”3) blade would be 

rigid, whereas a spoiler designed for a beam blade would be flexible. This 

testimony is relevant to Costco’s position, argued in its Reply at pages 5–9, that it 

would have been obvious to use a conventional-blade spoiler with a beam blade. It 

is relevant because it demonstrates that, consistent with Bosch’s position that 

conventional blades and beam blades are fundamentally different (Response at 3–

5), the considerations for designing a spoiler for a beam blade would have been 

fundamentally different from those for a conventional blade. 

8. In Exhibit 2029, on page 97, line 23 to page 98, line 19, Mr. Peck 

testified that “[h]igher profile would make wind noise more of an issue for sure.” 

This is relevant to Bosch’s arguments at pages 4 and 15–16 of its Response. It is 

relevant because it supports Bosch’s position that artisans would not have thought 
                                           

3  Mr. Peck used the term “whiffletree” to refer to a conventional blade. See, 

e.g., Ex. 2029 at 16:8–9, 36:16–18, 38:11–14, 41:20–21. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


