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Pursuant to the Office Patent Trial Practice Guide, 77 Fed. Reg. 48,756,
48,768 (Aug. 14, 2012) and the Board’s Scheduling Order (Paper 17), Costco
Wholesale Corp. (“Petitioner”) submits its Response to Patent Owner’s Motion for
Observation On Cross-Examination of David Peck (Paper 52). Patent Owner
presented eight observations on the December 2, 2016 deposition testimony of Mr.
Peck (Ex. 2029). Although Petitioner responds to each of Patent Owner’s
observations, Petitioner respectfully requests that the Board decline to consider
Patent Owner’s Observations because they are excessively argumentative in
violation of the Office Patent Trial Practice Guide.

RESPONSE TO OBSERVATION NO. 1

Mr. Peck testified that the Trico Innovision product enjoyed considerable
commercial success. Ex. 2029 at 52:7-53:2. The cited testimony of Mr. Peck (id. at
50:24-52:12) is not to the contrary. Mr. Peck testified that the wiper to which
Patent Owner refers in its observation was offered to Ford as original equipment,
but the Innovision product was “designed mainly for the aftermarket.” Id. at
50:24-51:5; Ex. 1100 at [ 14-15. According to Mr. Peck the Ford wiper was
discontinued because of a problem unrelated to the subject matter of the 974
Patent (i.e. its connection type). Id. at 51:21-24 (“[The Ford wipers] didn’t work

well ‘cause . . . they didn’t have the hook coupler . . . .”). Contrary to Patent
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Owner’s suggestion, this testimony has no tendency to show that the subject matter
claimed in the 974 Patent has experienced commercial success, either directly or
by comparison to the commercial success of the Trico Innovision wiper product.

RESPONSE TO OBSERVATION NO. 2

Contrary to Patent Owner’s suggestion, the cited testimony of Mr. Peck
shows that the Trico Innovision wiper was fully understood to be subject to “wind
lift,” but that “wind lift” was not a practical concern in North America because of
speed limits here. Ex. 2029 at 54:4-15 (“Q: Why didn’t [Innovision] need one? A:
Because it wouldn’t lift ‘til above 110 miles an hour, and who drives a car in
America at 110 miles an hour in the rain? . . . We didn’t have to worry about things
like the Autobahn and super-high speeds.”). The cited testimony of Mr. Peck (id. at
53:24-54:25) also does not support Patent Owner’s broad assertion that
“companies . . . did not believe their beam blades suffered from wind lift problems
significant enough to require spoilers.” Mr. Peck’s testimony clearly refers to the
effect of speed limits in North America, not any lack of understanding that flat-
spring or “beam”-style wipers were subject to “wind lift” forces.

RESPONSE TO OBSERVATION NO. 3

The cited testimony of Mr. Peck shows that the Trico Innovision wiper was

fully understood to be subject to “wind lift,” but that “wind lift” was not a
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practical concern in North America because of speed limits here. Ex. 2029 at
54:4—-15 (“Q: Why didn’t [Innovision] need one? A: Because it wouldn’t lift “til
above 110 miles an hour, and who drives a car in America at 110 miles an hour in
the rain? . . . We didn’t have to worry about things like the Autobahn and super-
high speeds.”); see supra Resp. to Observation 2. Mr. Peck’s testimony shows that
the industry recognized the “possibility” of spoilers on flat-spring wipers not later
than 1997 when he testified that computer programs, such as VariFlex, had such
capabilities at that time. Id. at 81:9-24 (“Q: . . . Was there any button or manual
option in the VariFlex software that said ‘Spoiler’ on it? [Objection] “A: . . . 1
don’t know if he said spoiler or wind lift or whatever, but you had to put in the
profile. But there was a special routine for adding something above the line,
including a coupler. . . .”). The cited testimony (id. at 68:12-69:8) provides no
support for Patent Owner’s assertion that adding a spoiler to a flat spring or
“beam”-style wiper was beyond the skill of a person having ordinary skill in the art
of the 974 Patent at the time the claimed invention was made.

RESPONSE TO OBSERVATION NO. 4

Mr. Peck testified, in the citation offered by Patent Owner (Ex. 2029 at
70:25-71:6), that the design process described in paragraph 8 of his declaration is

applicable to both conventional and flat wipers. 1d. at 70:5-71:6 (“Q: Is Paragraph
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8 describing the design of a rigid spoiler? . . . [Objection] [A:] Well, if it were on a
whiffletree, it would be rigid. If it’s a beam blade, it’s a flexible structure.”).
Instead of supporting Patent Owner’s assertion that “considerations for designing a
spoiler” for conventional and flat-spring wipers “would have been fundamentally
different,” Mr. Peck’s testimony supports the opposite proposition—that the
process described in paragraph 8 of his declaration applies to both.

RESPONSE TO OBSERVATION NO. 5

Mr. Peck testified that the industry focused primarily on operational noise—
as opposed to wind noise. Ex. 2029 at 98:4-19 (“As I said in [my report], usually if
you actually are driving the vehicle, and you have all this engine noise; you have
all this — people have radios on. And one of the biggest noise generators from wind
noise happens to be side-view mirrors, which kind of drowned everything out.”).
The cited testimony of Mr. Peck (id. at 97:23-98:19) is not to the contrary, and
supports neither of Patent Owner’s assertions: that the success of Bosch’s products
“was attributable in part to their being quiet,” nor that designing a flat-spring wiper
with a spoiler required more than ordinary skill.

RESPONSE TO OBSERVATION NO. 6

Mr. Peck testified, in the citation offered by Patent Owner (Ex. 2029 at

109:16-110:4), that the main reason for commercialization of flat wipers

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




