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U.S. Patent No. 3,428,679 (“Barth”). Patent Owner asserts that the Board 

purportedly erred in its Order issued December 12, 2016 (“Order,” Paper 41) hold-

ing that Petitioner was entitled to rely on Barth to rebut Patent Owner’s factual as-

sertion that, prior to August 21, 1997, persons having ordinary skill in the wiper art 

purportedly did not understand the causes of wiper “wind lift” and purportedly 

harbored an erroneous and false belief that flat spring wipers were not subject to 

“wind lift.” Patent Owner’s assertion in this regard amounts to a meritless and 

wholly unsupported motion for reconsideration. It is, moreover, a gratuitous asser-

tion in this IPR2016-00034 which does not involve Barth, wind lift, or spoiler 

structures of any kind. 

U.S. Patent No. 5,325,564 (“Swanepoel”). In its Institution Decision, the 

Board stated it was “persuaded, for purposes of this Decision, that Swanepoel dis-

closes a wiper blade wherein the contact force of the wiper strip may be greater in 

the center section than in at least one of the two end sections, as required by claim 

1 . . . .” Paper 16 at 30. Patent Owner then asserted that “[t]he Board is incorrect 

for four reasons” (Response, Paper 26 at 32-33), each of which “reasons” presup-

posed that the claim language, “said contact force of said wiper strip being greater 

in said center section than in at least one of said two end sections,” should be judi-

cially re-written to read, “said contact force of said wiper strip being greater in said 
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center section than in the entirety of at least one of said two end sections” (see id. 

at 34 (asserting for the first time that decreased force in Swanepoel is not “in the 

whole end section”); id. at 35 (asserting for the first time that decreased force in 

Swanepoel is not “in the entire end section”)), and thus exclude Swanepoel’s dis-

closure of decreased contact force at “the very ‘tip’ of a wiper.” Id. at 32.  

In reply, Petitioner contested Patent Owner’s proposed re-writing of the claim 

and presented evidence confirming that a person skilled in the art would under-

stand that the “tip” of a wiper is “in” the wiper’s “end section,” such that Swa-

nepoel’s disclosure of zero contact force at the tip of a wiper teaches a contact 

force that is lower in an end section than in the wiper’s center as the existing claim 

language requires. Reply, Paper 32 at 20-21. Petitioner’s reply introduced no new 

theory or evidence, and was proper rebuttal. See Belden Inc. v. Berk-Tek LLC, 805 

F.3d 1064, 1077-82 (Fed. Cir. 2015); 37 C.F.R. § 42.23(b); Order at 3, n.1. 
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