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Pursuant to 37 C.F.R. § 42.64(c), Petitioner moves to exclude Exhibit 2006 

submitted by Patent Owner and paragraphs 14, 15, and 18-23 of the Bims 

Declaration (Ex. 2013). Petitioner objected to these exhibits on August 16, 2016. 

(Paper 20.) 

I. THE CISCO WEB PAGE (EX. 2006) SHOULD BE EXCLUDED 

Petitioner moves to exclude Exhibit 2006 because it is irrelevant and 

inadmissible hearsay, with no applicable hearsay exception.  

Exhibit 2006 is an article titled “What Is the Difference: Viruses, Worms, 

Trojans, and Bots?” purportedly posted on a Cisco web page. (Ex. 2006.) Patent 

Owner and its technical expert, Dr. Medvidovic, rely on this article as evidence 

that a person of ordinary skill in the art would have recognized a distinction 

between the “exploits” recited in the challenged claims and prior art teachings 

regarding malicious code such as polymorphic viruses. (See Paper 19 at 9, 39; Ex. 

2007 at ¶¶ 49, 86.)  

Exhibit 2006 bears no publication date and indicates that it was retrieved on 

August 9, 2016, twelve years after the August 2004 priority date of the challenged 

claims. (Ex. 2006 at 1; Ex. 2002 at ¶ 34.) Accordingly, Exhibit 2006 is not 

probative of how a person of ordinary skill in the art in 2004 would have 

understood terms like “exploit” and “malware,” and should therefore be excluded. 

Fed. R. Evid. 401-402. (Ex. 2007 at ¶ 35 (“Counsel has informed me, and I 
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understand, that the [POSA] is a hypothetical person who is presumed to be 

familiar with the relevant scientific field and its literature at the time of the 

invention.”) (emphasis added).) 

Exhibit 2006 is also an out-of-court statement offered for the truth of the 

matter asserted. Patent Owner quotes from Exhibit 2006 to show that “[a]lthough 

malware, such as viruses, can sometimes include an exploit, they are not the same 

thing.” (Ex. 2006 at 9; see also id. at 39.) Exhibit 2006 as used by Patent Owner is 

therefore inadmissible hearsay, and Patent Owner did not argue that a hearsay 

exception applies. See Fed. R. Evid. 802. The most obvious hearsay exception that 

might apply here is the learned treatise exception, which requires that the 

publication be established as a reliable authority either through expert testimony or 

judicial notice. Fed. R. Evid. 803(18). But Patent Owner has not established that 

the Cisco web page is reliable or technically accurate or shown that it reflects the 

knowledge of a person skilled in the art in 2004, so the learned treatise exception 

does not apply. See id. 

Patent Owner also has not produced evidence that Exhibit 2006 is what it 

purports to be. Nor has Patent Owner presented any evidence that Dr. Medvidovic, 

or any other witness, had first-hand knowledge of Exhibit 2006. Patent Owner 

therefore failed to authenticate Exhibit 2006. See Fed. R. Evid. 901. Exhibit 2006 

should be excluded for this additional reason. 
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