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Patent Owner’s Objections to Evidence
IPR2015-01892 (U.S. Patent No. 8,677,494)

Patent Owner Finjan, Inc. (“Finjan) objects under the Federal Rules of
Evidence and 37 C.F.R. § 42.64(b)(1) to the admissibility of:

e Swimmer (Ex. 1005) and all documents in support of Swimmer
as prior art submitted by Symantec (“Petitioner), including
Exhibits 1006, 1010, 1010v2, 1010v3, and 1011;
e The Declaration of Jack Davidson (Ex. 1018);
e Petitioner’s use of Dictionaries in Exhibits 1014, 1015, and
1016 to define “database.”
Paper No. 1.

The Board instituted trial as to claims 1, 2, 5, 6, 10, 11, 14 on March 18,
2016. Paper No. 9. These objections are being timely served within 10 business
days of the institution of trial, in accordance with 37 C.F.R. § 42.64(b)(1). Finjan
serves Petitioner with these objections to provide notice that Finjan will move to
exclude Swimmer and all documents in support of Swimmer, the Declaration of
Jack Davidson, and Petitioner’s use of Dictionaries in Exhibits 1014, 1015, and
1016 to define “database” as improper evidence.

l. Declaration of Dr. Sylvia Hall-Ellis (Ex. 1006)

Finjan objects to the admissibility of the declaration of Dr. Hall-Ellis for at
least the following reasons: Under FRE 702, Dr. Hall-Ellis’ opinions are
inadmissible because they are conclusory, do not disclose underlying facts or data
in support of her opinions, and are unreliable. They are also irrelevant, confusing,

and of minimal probative value under FRE 401, 402, and 403. Further, her
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opinions that rely on the exhibits are also unreliable and inadmissible for the
reasons set forth below.
I1.  Swimmer (Ex. 1005)

Finjan objects to the admissibility of Swimmer for at least the following
reasons: Petitioner has failed to authenticate Swimmer under FRE 901 and FRE
602. Specifically, Petitioner has failed to establish that Swimmer is what
Petitioner claims it is, and has failed to authenticate the date by which Swimmer
was allegedly publicly accessible as a printed publication, either by an examination
of Swimmer on its face or by Exhibits 1010, 1010v2, 1010v3, and 1011, discussed
below. To the extent that Petitioner attempts to rely on the date that appears on the
conference bulletin or on a library network (discussed below) to establish public
accessibility as a printed publication, the publication and its date are hearsay under
FRE 801 and are inadmissible under FRE 802, and further, the date has not been
authenticated and is inadmissible under FRE 901.

Because of these deficiencies, Swimmer is not relevant under FRE 401 and
Is inadmissible under FRE 402 and 403 because Petitioner has failed to establish
that Swimmer is a prior art printed publication under 35 U.S.C. § 102(b) (pre-

AlA).
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I11.  Copy of Virus Bulletin Proceedings (Ex. 1010, 1010v2, 1010v3)

Finjan objects to the admissibility of the Copy of Virus Bulletin Proceedings
for at least the following reasons: Petitioner has failed to authenticate the Copy of
Virus Bulletin Proceedings under FRE 901 and FRE 602. Specifically, Petitioner
has failed to establish that the Copy of Virus Bulletin Proceedings are what
Petitioner claims they are, and has failed to authenticate the date by which this
copy was allegedly publicly accessible as a printed publication.

To the extent that Petitioner attempts to rely on the dates that appear on the
Virus Bulletin to establish public accessibility as a printed publication, those dates
are hearsay under FRE 801 and are inadmissible under FRE 802, and further, the
date has not been authenticated and is inadmissible under FRE 901. To the extent
that Petitioner relies on the Copy of Virus Bulletin Proceedings to show the
publication date of Swimmer, Copy of Virus Bulletin Proceedings is inadmissible
and irrelevant for such purposes under FRE 401 and inadmissible under FRE 402
and FRE 403.

IV. Copy of the MARC Record for Virus Bulletin Proceedings (Ex. 1011)

Finjan objects to the admissibility of the Copy of the MARC Record for at
least the following reasons: Petitioner has failed to authenticate the Copy of the
MARC Record under FRE 901 and FRE 602. Specifically, Petitioner has failed to

establish that the Copy of the MARC Record is what Petitioner claims it is, and has
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failed to authenticate the document. To the extent that Petitioner attempts to rely
on the date that appears on the Copy of the MARC Record to establish public
accessibility as a printed publication, the date is hearsay under FRE 801 and are
inadmissible under FRE 802, and further, the date has not been authenticated and
Is inadmissible under FRE 901.

Moreover, to the extent that Petitioner relies on the Copy of the MARC
Record to show the publication date of Swimmer, the Copy of the MARC Record
shows that it was replaced on July 27, 2015. Moreover, the number of pages in
Exhibit 1010 do not match the number of pages stated in the MARC Record.
Compare Ex. 1010 with Ex. 1011. Accordingly, Petitioner has not established that
this is a true and correct copy of Swimmer or the Virus Bulletin Proceedings as it
allegedly existed in 1995. Because of these deficiencies, Petitioner has failed to
establish that the copy of the MARC Record is relevant under FRE 401 and is
therefore inadmissible under FRE 402 and FRE 403.

V.  Declaration of Jack W. Davidson (Ex. 1018)

Finjan objects to the admissibility of the Declaration of Mr. Jack Davidson
for at least the following reasons: Under FRE 702, Jack Davidson’s opinions are
inadmissible because they are conclusory, do not disclose underlying facts or data
in support of his opinions, and are unreliable. Additionally, Mr. Jack Davidson is

unqualified as an expert to provide technical opinions of a person of skill in the art.
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