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Patent Owner, Anacor Pharmaceuticals, Inc., submits the following

objections to evidence served by Petitioner, Coalition For Affordable Drugs X

LLC, with its Reply (Paper 47). These objections are timely filed within five (5)

business days from the service date (Aug. 24, 2016) of Petitioner’s Reply.

Exhibit 1051 —- Press Release, Anacor

Exhibit 1051 cited in Petitioner’s Reply is inadmissible for at least the

following reasons, including under the Federal Rules of Evidence (“FRE”).

Patent Owner objects to Exhibit 1051 as lacking authentication, and thus

inadmissible under FRE 901. Exhibit 1051 purports to be a copy of a 2009 press

release describing prestigious scientific awards received by two of Anacor’s co-

founders. Ex. 1080 11 5. However, Petitioner may not rely on the content of the

website printout without proper authentication. Although the testimony of

Petitioner’s counsel, Ryan James Fletcher, may establish that the exhibit is a true

and correct printout from the identified website, Petitioner has not provided the

testimony of any witness with personal knowledge of the website, and therefore the

exhibit lacks authentication. See Neste Oil OYJ v. Reg Synthetic Fuels, LLC,

IPR20l3—00578, Paper 53 at 341 (P.T.A.B. Mar. 12, 2015).

Patent Owner also objects to Exhibit 1051 as inadmissible hearsay under

FRE 801 and FRE 802, as Exhibit 1051 is not being offered as evidence of what it

describes. Rather, Petitioner offers Exhibit 1051 to prove Dr. Benkovic’s scientific
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views about boron-containing compounds in 2002, relying on a quote from a

different person in 2009. See Reply (Paper 47) p. 5.

Patent Owner further objects to Exhibit 1051 as being inadmissible under

FRE 402 as lacking relevance.

Exhibit 1067 —— ASTM® D5134 Qualitative Reference Naphtha Standard

Exhibit 1067 is inadmissible for at least the following reasons, including

under the Federal Rules of Evidence (“FRE”).

Patent Owner objects to Exhibit 1067 as lacking authentication, and thus

inadmissible under FRE 901. Exhibit 1067 purports to be a printout of an online

Safety Data Sheet from a chemical supply company’s website. Ex. 1080 1] 9.

However, Petitioner may not rely on the content of the website printout without

proper authentication. Although the testimony of Petitioner’s counsel, Ryan James

Fletcher, may establish that the exhibit is a true and correct printout from the

identified website, Petitioner has not provided the testimony of any witness with

personal knowledge of the website, and therefore the exhibit lacks authentication.

See Neste Oil OYJ v. Reg Synthetic Fuels, LLC, IPR20l3-00578, Paper 53 at 3—4

(P.T.A.B. Mar. 12, 2015).

Patent Owner further objects to Exhibit 1067 as being inadmissible under

FRE 402 as lacking relevance because the Exhibit is not prior art. Exhibit 1067

states that it was revised in 2015. Ex. 1067 p. 1. Petitioner, however, cites Exhibit
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1067 to suggest that a POSA in 2005 would have attributed any overlapping

toxicity between naphtha and Biobor JF® to the naphtha component of Biobor JF®,

and not to the active dioxaborinane ingredients. See Reply (Paper 47) p. 22.

Exhibit 1068 — Tavaborole, Material Safety Data Sheet

Exhibit 1068 is inadmissible for at least the following reasons, including

under the Federal Rules of Evidence (“FRE”).

Patent Owner objects to Exhibit 1068 as lacking authentication, and thus

inadmissible under FRE 901. Exhibit 1068 purports to be a printout of an online

Material Safety Data Sheet from a chemical supply company’s website. Ex. 1080

11 10. However, Petitioner may not rely on the content of the website printout

without proper authentication. Although the testimony of Petitioner’s counsel,

Ryan James Fletcher, may establish that the exhibit is a true and correct printout

from the identified website, Petitioner has not provided the testimony of any

witness with personal knowledge of the website, and therefore the exhibit lacks

authentication. See Neste Oil OYJ v. Reg Synthetic Fuels, LLC, IPR20l3—00578,

Paper 53 at 3-4 (P.T.A.B. Mar. 12, 2015).

Patent Owner further objects to Exhibit 1068 as being inadmissible under

FRE 402 as lacking relevance because the Exhibit is not prior art. Exhibit 1068

states, “Date: 08.19.2016.” Ex. 1068 p. 1. Petitioner, however, cites Exhibit 1068

to suggest that a POSA in 2005 would not have been dissuaded from topically
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applying the compounds of BioborJF®, despite strong warnings in the MSDS that

the product causes severe skin irritation, in part because the MSDS of tavaborole

(i. e., Exhibit 1068) lists similar warnings. See Reply (Paper 47) p. 22.

Exhibits 1069 & 1071 — FDA Approval Packages

Exhibits 1069 (“Approval Package for Jublia”) and 1071 (“Approval

Package for Kerydin”) are inadmissible for at least the following reasons,

including under the Federal Rules of Evidence (“FRE”).

Patent Owner objects to Exhibits 1069 and 1071 as lacking authentication,

and thus inadmissible under FRE 901. Both Exhibits purport to be printouts from

an FDA website. Ex. (1080 W ll & 13. However, Petitioner may not rely on the

content of the website printouts without proper authentication. Although the

testimony of Petitioner’s counsel, Ryan James Fletcher, may establish that the

exhibits are true and correct printouts from the identified website, Petitioner has

not provided the testimony of any witness with personal knowledge of the website,

and therefore the exhibit lacks authentication. See Neste Oil OYJ v. Reg Synthetic

Fuels, LLC, IPR2013-00578, Paper 53 at 3-4 (P.T.A.B. Mar. 12, 2015).

Patent Owner further objects to Exhibits 1069 and 1071 as being

inadmissible under FRE 402 as lacking relevance because neither Exhibit is prior

art. Both Exhibits expressly list dates in 2014. Ex. 1069 p. 8; Ex. 1071 p. 9.

Petitioner, however, cites Exhibits 1069 and 1071 to suggest that there was not a

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


