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1                  RICHARD BENNETT, VOLUME II,

2 previously sworn, was examined and testiifed as

3 follows:

4 CROSS-EXAMINATION (Continuing)

5 BY MR. RITCHESON:

6      Q    Mr. Bennett, you know you're still under

7 oath, correct?

8      A    Yes, I know.

9      Q    Did you discuss the testimony you provided

10 yesterday or anticipate giving today with anyone?

11      A    No, I did not.

12      Q    I think we'll focus today on -- I'm

13 handing you a stack of exhibits, but that's not the

14 one we're going to focus on -- on Exhibit 8, which

15 is the Declaration of Richard Bennett in Support of

16 Petition for Inter Partes Review of U.S. Patent No.

17 7,397,363.  I think you identified this yesterday

18 but if you can identify that again.

19           Is that the declaration you submitted with

20 respect to the '363 patent?

21           MR. HOLLOWAY:  I just object and let's

22      identify --

23           MR. RITCHESON:  Is there another '363 IPR

24      that he's involved with?

25           MR. HOLLOWAY:  There is another '363 which
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1      he submitted a declaration, yes.
2           MR. RITCHESON:  I believe this is 1762.
3           MR. HOLLOWAY:  That works.  '363 1762.
4           MR. RITCHESON:  Thank you.
5           MR. HOLLOWAY:  Thank you.
6 BY MR. RITCHESON:
7      Q    Mr. Bennett, this is the '363 declaration
8 that you submitted.  It's in support of petition for
9 inter partes review, correct?

10      A    Correct.
11           MR. RITCHESON:  Let me see if we have a
12      copy of the institutional decision, 1762.
13           MR. RITCHESON:  Can we mark this.
14           (WHEREUPON, Exhibit 9 was marked for
15       identification.)
16 BY MR. RITCHESON:
17      Q    I'm handing you a document marked Exhibit
18 9.  Do you understand this is the institution
19 decision that relates to the declaration that you
20 have identified for us as Exhibit 8?
21           Feel free to look at it.
22      A    Yes, I do.
23      Q    You'll note in the middle of the page
24 there's a case IPR No. 2015-01762.
25           Do you see that?
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1      A    I see it.
2      Q    For convenience, is it all right with you
3 if we refer to this institution proceeding as a
4 1762?
5      A    That's fine.
6      Q    With respect to the declaration that you
7 submitted, which is Exhibit 8, my understanding is
8 that there were two bases for your belief that the
9 claims at issue in 1762 were valid:  One is in view

10 of Koether, and the other is Koether in view of
11 Crater.
12           Is that generally correct?
13           MR. HOLLOWAY:  Object to form.
14      A    I wouldn't put it that way.  I believe
15 that the contested claims in this patent are invalid
16 because they're anticipated by an enormous body of
17 prior art.  In fact, the body of prior art that
18 anticipates these claims is so vast that it's almost
19 incalculable.
20           Koether and Crater patents are simply
21 examples of that prior art that are particularly
22 pertinent to the claims in this patent.
23      Q    You used the word "anticipate."  What does
24 the word "anticipate" mean?
25           MR. HOLLOWAY:  Objection; form.
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1      Q    As you've used it.
2           MR. HOLLOWAY:  Same thing.
3      A    It means that work that was done prior to
4 the filing, filing date of this patent.
5      Q    How does anticipation, as you've described
6 it, compare to obviousness?
7      A    Well, anticipation is simply a location in
8 time, and the cumulative effect of multiple
9 instances of anticipation is obviousness.

10      Q    So is it your understanding a combination
11 of references is anticipation?
12      A    I don't believe I would define
13 anticipation that way, no.
14      Q    Do you understand what the meaning of
15 anticipation is within the federal patent laws?
16      A    No, I don't, and I'm not trying to be --
17 I'm not a lawyer and I'm not trying to legalize the
18 term.  I'm just using the ordinary English meaning
19 of the word "anticipate."
20      Q    So when you said there was an enormous
21 body of work, I think that anticipated --
22      A    Precedes.  I'll say that.
23      Q    You mean it precedes it?
24      A    Uh-huh.  Yes.
25      Q    Just to be clear, though, the specific
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1 comments that you've made in your declaration with
2 respect to the 1762 proceeding are based on what's
3 called obviousness; is that correct?
4      A    Yes.
5      Q    If we turn to Page 3 of Exhibit 9, for
6 example, just so that there is greater clarity with
7 respect to this line of questioning, there's a chart
8 there.  This is from the institution decision that
9 was issued by the Patent Trial and Appeal Board,

10 correct?
11      A    Uh-huh.  (Affirmative.)
12      Q    Yes?
13      A    Yes.
14      Q    That chart there indicates Koether as a
15 challenge alone, combined with information that
16 would have been known to a person of ordinary skill
17 in the art, and then it lists a series of claims,
18 correct?
19      A    Correct.
20      Q    Then there's Koether and Crater, and
21 there's a series of additional claims?
22      A    Correct.
23      Q    To the best of your knowledge, is this
24 chart accurate?
25      A    I believe it is.

Page 9

1      Q    In your declaration, which is again
2 Exhibit 8, you describe what you believe would
3 qualify one as a person of ordinary skill in the art
4 at the time.  Do you recall that?
5      A    I do recall that.
6      Q    I think it's Paragraph 17?
7      A    Seventeen and 18.
8      Q    Seventeen and 18.  And in 17, for
9 example -- and you've abbreviated a person of

10 ordinary skill in the art as POSITA, correct?
11      A    Yes, I have.
12      Q    That's the conventional abbreviation for
13 that phrase used?
14      A    I've seen that used several times.
15      Q    So if I use the term "POSITA," you'll know
16 what I'm talking about?
17      A    I'll understand you're not talking about
18 Los Pasitos in California.
19      Q    Exactly right.  If there's ever any
20 confusion about a restaurant, you'll let me know.
21           With respect to the POSITA, the
22 identification of POSITA in 17, you offer that you
23 believe that a POSITA would have had a bachelor's
24 degree in engineering or equivalent course work and
25 at least two years of experience in network systems.
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1           Do you see that?
2      A    Yes, I do.
3      Q    Who created this definition of POSITA?
4      A    I did, but it's -- it probably deserves
5 some explanation, because at the time of this
6 patent -- I'm putting myself back in 1996 -- by that
7 time I had already be a manager in an engineering
8 role in hiring people for, say, ten years, and this
9 is pretty much the basic job description, and I

10 would put in an ad when I was looking to add an
11 engineer to my staff.
12           Now, the interesting thing about this
13 definition is that it says a Bachelor's degree in
14 engineering or equivalent course work and I don't
15 have a Bachelor's degree in engineering.  I have a
16 bachelor's degree in philosophy.
17           So it doesn't describe me, it describes
18 the people that I was hiring at that time.  And so
19 to understand why I think I'm a POSITA, we have to
20 read Paragraph 18, because by 1996 I already had 19
21 years of professional engineering work experience,
22 and I think strictly on that basis alone I would be
23 considered a POSITA, if I had never cracked a single
24 book on computer science.
25           MR. RITCHESON:  I would like to request
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1      that entire line of response be stricken as
2      nonresponsive.
3 BY MR. RITCHESON:
4      Q    I didn't ask you about you.  I know that
5 you've had some dialogue about whether you're
6 POSITA.  I'm not interested in 18.  I'm interested
7 in 17.  And my question was who developed the
8 definition of POSITA.  That was my only question.
9           MR. HOLLOWAY:  Objection; form.

10      Q    Okay.
11           MR. HOLLOWAY:  Are you asking another
12      question?
13      Q    Do you understand that that was my
14 question?
15           MR. HOLLOWAY:  Objection; form.
16      A    When you say who developed it --
17      Q    The definition in 17.  I believe you
18 testified that you did, correct?
19           MR. HOLLOWAY:  Objection to form.
20      A    Well, I said that I think in remarks that
21 you've asked to be stricken from the record.
22      Q    That's what I'm asking you to verify that.
23      A    So we don't want to refer to remarks that
24 have been stricken, do we?
25      Q    That's why I'm asking you to repeat it.
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1           MR. HOLLOWAY:  Objection; form.
2      A    I developed that -- yes, I did.  I mean I
3 signed the declaration.
4      Q    But, for example, did you draft this
5 language?
6      A    I can't recall whether I drafted that or
7 it was suggested to me by the attorneys.  But in
8 either case, this is what the declaration says and I
9 signed it.

10      Q    Well, I understand that.  My question is,
11 why is this right?
12      A    I think it's actually not right.  I think
13 it's a bit too terse, and I think what is missing is
14 where it says "Bachelor's degree in engineering," it
15 should say "Bachelor's degree in engineering or
16 computer science."  And where it says "or equivalent
17 course work," it should say "or equivalent course
18 work or experience."
19      Q    So you think this should be changed?
20      A    Yes, I do.
21           MR. HOLLOWAY:  Objection; form.
22      A    It could be improved.
23      Q    With respect to the development of the
24 POSITA that's identified in Paragraph 17, can you
25 tell me what factors were considered in coming to

Page 13

1 the conclusion this was the appropriate definition?
2      A    Paragraph 17 is representative to the kind
3 of ads I was placing in newspapers and job search
4 sites when I was hiring engineers.
5      Q    Did you consider, for example or was it
6 considered, to your knowledge, the educational
7 experience and training of Mr. Joao?
8      A    No, I didn't consider that.  I wasn't
9 hiring him.

10      Q    Now, I just want to verify that my
11 understanding is correct and we can move on, is that
12 with respect to, and looking back at the institution
13 decision, and that was at the chart at Page 3, my
14 understanding is that the challenged claims based on
15 Koether alone, which is the first row, substantive
16 row of that table, that all of those claims the PTAB
17 determined not to institute on.  Is that your
18 understanding?
19      A    That's my understanding.
20      Q    So for the purposes of today, I'm going to
21 focus on the remaining claims, which are Koether and
22 Crater, which is in the second substantive row.
23 Okay?
24      A    Okay.  It's a peculiar decision on the
25 PTAB's part, by the way.
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1      Q    With respect to your declaration -- and
2 I'm going to move back and forth a little bit
3 between these two documents and the '363 patent,
4 just so you know.
5           With respect to your declaration, I'd just
6 like to get an understanding a little bit, because
7 it is confusing, of the flow diagrams that appear on
8 -- I have it listed as Paragraph 56, or after
9 Paragraph 56.

10           I believe that's page -- it's actually on
11 Pages 26 and 27 of your declaration.
12      A    Okay.
13      Q    I just want to make sure that I am fully
14 comprehending what these diagrams are intended to
15 communicate.
16           Could you walk us through them, please?
17      A    Okay.  The first diagram --
18      Q    At the top of 27?
19      A    A the top of Page 27 there's a diagram,
20 the title of which is on the previous page.  So if
21 we turn back to Page 26.
22      Q    Got it.
23      A    At the bottom of the page it says Claim 42
24 dash -- I mean slash 84.  And that's meant to --
25 that title is meant to go with the diagram at the
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1 top.  So you have that.  That's the pagination

2 error.

3           And so what we have here is the three

4 devices that are called out in both the Claim 42 and

5 Claim 84, which are virtually identical, by the way.

6 The three devices, we have a first processing

7 device, a second processing device, and a

8 communication device.  Wherein -- when we compare

9 these two diagrams, first is used in a different way

10 between the two diagrams.  So in one instance first

11 is at the premise, and third is at the control

12 center, and in the other case they're inverted.

13           So the text following that in Paragraph 57

14 explains the names and the designations between

15 these devices.  So that's one difference, is the

16 different nomenclature, different use of the same

17 nomenclature in the Claim 1 versus Claims 42 and 84.

18           And the other difference is that the

19 apparatus described in Claims 42 and 84 is a closed

20 loop classical control system, in which there's

21 feedback between the control device and the

22 controller, such that the controller can make

23 changes to the control device and the control device

24 advises the controller of how its state is changing

25 over time.
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1           Whereas in Claim 1, Claim 1 is not
2 actually what we would call -- well, it's, it's a
3 system in which there is no feedback loop.  And I
4 think some people would say that therefore it's not
5 really a control system.  It's not a process control
6 system certainly.
7           Claim 1 refers to a vehicle theft oriented
8 apparatus.  So a car can be disabled if it's stolen
9 from the cell phone, which is the second processing

10 device.
11      Q    This is for which one, I'm sorry?
12      A    That's for Claim 1.
13      Q    Are you done with your answer?
14      A    Yes.
15      Q    Let's turn to Claim 1, because I'm having
16 a challenge with a couple of things.
17           I think you said, and I think you just
18 misspoke but I think you said Claim 1 was directed
19 to vehicles.  Maybe I'm just reading that wrong, so
20 why don't we have a look at '363.
21      A    Is the patent in the record?
22           (Whereupon Exhibit 10 was marked for
23      identification.)
24 BY MR. RITCHESON:
25      Q    I think it's Column 104.

Page 17

1      A    Okay.
2      Q    This is a premises claim?
3      A    Yes.
4      Q    So with respect to your declaration, and
5 I'm putting this up alongside the Claim 1 next to
6 your flow diagram.
7           The first processing device is, as it's
8 listed here, is an intermediary device, correct?
9 That is intermediate between the second and third

10 processing devices?
11           MR. HOLLOWAY:  Objection; form.
12      A    Well, they're all intermediary to each
13 other.  On Claim 1?
14      Q    Claim 1.
15      A    Yes.  The first processing device is an
16 intermediary because the actions in this apparatus
17 are all initiated by the second processing device.
18      Q    So the first processing device is, the
19 intermediate device is that the first -- Claim 1
20 describes as being associated with a website.  Do
21 you see that?
22      A    Yes.
23      Q    What is the phrase "associated with a
24 website" mean?
25           What did you understand it to mean when
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