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AIT made much of the amounts Salesforce paid RPX. POPR, 11-12. But

99 17-18; Ex. 1020, 1; Ex. 2019; Ex. 1081. Salesforce’s 2015 fee, for example

(Ex. 2019), was_(Ex. 1019, Attachment A,
23), and_(not of record but publicly

available in RPX’s later 10-K’s).

RPX Opening Brief (Paper 98) at 26

Salesforce membership agreement dated- (Ex. 1020) at 1
(cited Opening Brief at 26)
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VII. THE AIT-SALESFORCE LITIGATION AND CBMS

37. RPX has had no involvement in the AIT-Salesforce Litigation
(Applications in Internet Time, LLC v. Salesforce.com, Inc., No. 3:13-CV-00628,
D. Nev.). RPX has had no contact with AIT related to the AIT-Salesforce

Litigation, has provided no direction to Salesforce in relation to the AIT-Salesforce

Litigation, and has no ability to control Salesforce's actions or positions in the
L . i Second Chuang Dec. (Ex. 1073) 9 39 (cited Opening Brief at 27)

AIT-Salesforce Litigation. I'had a telephone call w1th-f Salesforce

on January 7, 2014 (the only call I had with anyone from Salesforce on that day),

during which I provided a small amount of information that we at RPX knew about

Second Chuang Dec. (Ex. 1073) § 37 (cited Opening Brief at 27)
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RPX Opening Brief (Paper 98) at 28, citing First Chuang Dec.
(Ex. 1019) q 23, Second Chuang Dec. (Ex. 1073) q 37

RPX Opening Brief (Paper 98) at 28-29, citing First Chuang Dec.
(Ex. 1019) 99 24-25, Chuang Depo. (Ex. 1095) at 39:17-40:23

RPX Opening Brief (Paper 98) at 29, citing First Chuang Dec.
(Ex. 1019) 9 26
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d. March 2015 Communication

In a “routine communication” on March 11, 2015, after denial of
Salesforce’s CBM petitions, RPX asked if Salesforce would like RPX to try to
obtain information from AIT, and Salesforce indicated it was not interested. Id.,
927; Ex. 1090, 9 32. “This would not have involved RPX taking any action in a

representative capacity on Salesforce’s behalf. RPX would simply have

communicated with AIT in an attempt to learn, for example, _

RPX collecting market intelligence and sharing that data with a client, which is
part of RPX’s core defensive patent aggregation service.” Ex. 1090, 32.

Before the March 11, 2015 call, RPX’s validity challenge identification team

had already decided (in February 2015) to propose to_
_that RPX file IPR petitions challenging the AIT Patents.

Id., 9§ 33. A validity challenge was not a topic of consideration or discussion
during the March 11, 2015 call, which “did not relate to, and did not affect or

change, the determination to propose filing the AIT IPR petitions.” Id., §Y32-33.

RPX Opening Brief (Paper 98) at 30, citing First Chuang Dec.
(Ex. 1019) 9 27; Chiang Dec. (Ex. 1090) 99 32-33

RPX Opening Brief (Paper 98) at 30-31, citing Chiang Dec.
(Ex. 1090) 99 33-35, First Chuang Dec. (Ex. 1019) 9 28

RPX Opening Brief (Paper 98) at 32, citing Chiang Dec.
(Ex. 1090) 99 34-35
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RPX Opening Brief (Paper 98) at 33, citing Chiang Dec.

RPX Opening Brief (Paper 98) at 32-33, citing Chiang Dec. (Ex. 1090) 9 20-30, First Chuang Dec. (Ex. 1019) Y 7-12,
(Ex. 1090) 99 32-35 41-44, Second Chuang Dec. (Ex. 1073) § 38

Reply (Paper 101) at 13
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RPX Opening Brief (Paper 98) at 43-44, citing Chiang Dec. (Ex. 1090) § 26, First Chuang Dec. (Ex. 1019) 99 43, 47
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RPX Opening Brief (Paper 98) at 44-45, citing Chiang Dec.
(Ex. 1090) q 28, First Chuang Dec. (Ex. 1019) q 46

RPX Opening Brief (Paper 98) at 45-46, citing Chiang Dec.
(Ex. 1090) 9 36, Chiang Depo. (Ex. 1094) at 70:25-71:18,
First Chuang Dec. (Ex. 1019) q 46
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RPX Opening Brief (Paper 98) at 46-47,
citing Chiang Dec. (Ex. 1090) 4| 28, 32-36,
Chiang Depo. (Ex. 1094) at 74:16-75:20,
First Chuang Dec. (Ex. 1019) 9| 42-43, 47
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Ex. 2015 (cited Opening Brief at 22; Second Chuang Dec., Ex. 1073, 9 36)

RPX Opening Brief (Paper 98) at 22-23, citing Second Chuang Dec.
(Ex. 1073) 9 36

Chiang Dec. (Ex. 1090) 9 29 (cited Opening Brief at 22)
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As additional evidence that Salesforce should be named an RPI in this

proceeding, Patent Owner argues that “Salesforce is an important RPX
client” and points to evidence of payments made by Salesforce to RPX.
Prelim. Resp. 11 (citing Ex. 2019 (RPX/Salesforce billing information)). In
particular, Patent Owner points to an increase in fees paid by Salesforce to
RPX from 2014 to 2015, as well as the timing of the 2015 payment, and
argues that “the sensible inference here is that Salesforce advanced RPX the
cost of the petitions in [this and the related] IPRs.” Id. at 12; see also id.

RPX,

however, provides evidence that these payments, and the timing thereof,

Salesforce membership agreement dated - (Ex. 1020) at 1
(cited Opening Brief at 26)

were based on)

he *111 patent was asserted
against Salesforce. Reply 10; Exs. 1020-1022. Because we find Patent

Institution Decision (Paper 51) at 12-13

Salesforce membership agreement dated - (Ex. 1020) at 6
(cited Opening Brief at 25)

RPX Opening Brief (Paper 98) at 25-26
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RPX: RPX’s Services to Salesforce Do Not Include IPRs Reply (Paper 101) at 9

- Salesforce membership agreement: - Second Chuang Dec. (Ex. 1073)
Ex. 1020 ) 19 4-7, 12-36
cited Opening Brief at 23, Reply at 9-10 cited Opening Brief at 9-12, 14-16, 18-27, 31, 40, 63

- Salesforce Third Amendment: Ex. 1077 Chiang Dec. (Ex. 1090) 9 29

cited Reply at 9-10 Chuang Depo. (Ex. 1095) at 64:24-65:8
cited Opening Brief at 23

- Other RPX/Salesforce Agreements:

Exs. 1021-1022, 1076-1079
cited Reply at 10

Salesforce payment records:

Exs. 2019, 1081
cited Reply at 10

- RPX Form Membership Agreements:
Ex. 1074, Ex. 1075

cited Opening Brief at 9, Reply at 10

Public documents AIT itself cites:

Exs. 2006-2008, 2015
cited Reply at 10

AIlT:. IPRs Are Part of the Membership Agreement AIT Opposition (Paper 100) at 16

AIT Opposition (Paper 100) at 32
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AIT Opposition (Paper 100) at 17

20. RPX had no communication with Salesforce whatsoever regarding the

filing of IPR petitions against the AIT Patents before the AIT IPRs were filed.

Reply (Paper 101) at 29

Salesforce did not request that RPX file the AIT IPRs, was not consulted about the
decision by RPX to file the IPRs, and did not communicate with RPX about the
searching for or selection of prior art asserted in the AIT IPRs, the selection of
counsel for the IPRs, the selection of an expert for the IPRs, or any other aspect of
the IPRs. RPX had no obligation (contractual or otherwise) to Salesforce to file the
AIT IPRs and Salesforce did not fund the AIT IPRs.

21.  Subsequent to the filing of the AIT IPRs, the only communications

between RPX and Salesforce regarding the AIT IPRs have been driven by AIT’s

discovery requests and were in connection with _

First Chuang Dec. (Ex. 1019) 99 20-21
(cited Opening Brief at 3, Reply at 17)

Chiang Depo. (Ex. 1094) at 156:2-7 (cited Opening Brief at 3)
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AIT Opposition (Paper 100) at 11

Chiang Depo. (Ex. 1094) at 51:9-10 (cited Opposition at 11, Reply at 6)

Chiang Depo. (Ex. 1094) at 55:20-22 (cited Reply at 15)

Reply (Paper 101) at 14-15 Chiang Dec. (Ex. 1090) 4] 27 (cited Opening Brief at 44, Reply at 15)
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AIT Opposition (Paper 100) at 13

Chiang Dec. (Ex. 1090) 9 27 (cited Opening Brief at 44)

Chiang Dec. (Ex. 1090) 9] 24 (cited Opening Brief at 42)

Second Chuang Dec. (Ex. 1073) 9 38 (cited Opening Brief at 42)
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Even RPX admits that the Membership Agreement does not fully

delineate its relationship with Salesforce. RPX admits that it has provided

several benefits to Salesforce: patent licenses, information and “reaching out.”
See Ex. 1073, para. 8 (Chuang 2" dec.) and Ex. 1095, p. 65, lines 9-16, p.
116, line 7 —p. 117, line 9 (Chuang depo.). Yet, the Membership Agreement
spect‘ﬁes_ Ex 1020, Section 2. IPRs fall

naturally in the spectrum between the patent license benefits specified in the
Membership Agreement, and the information sharing and reaching-out that
RPX admits it- Salesforce without a written obligation to do so.

See also Ex. 2006 (“More generally, our clients receive quarterly reports on

our portfolio activity; monthly, customized reports on our acquisition
pipeline; and a weekly subscription to summaries on significant IP industry
news and developments. We also sponsor periodic networking and education

events for our clients.”)

AIT Opposition (Paper 100) at 14

Second Chuang Dec. (Ex. 1073) 9 10 (cited Opening Brief at 11-13)

{ Second Chuang Dec. (Ex. 1073) 9 23 (cited Opening Brief at 25)
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AIT Opposition (Paper 100) at 32

Second Chuang Dec. (Ex. 1073) cites:

Exs. 1020-1022 (agreements) — 9 12, 14-15, 17-20
Exs. 1074, 1075 (form agreements) — 99 4-7, 14-15, 21
Exs. 1076-1080 (agreements) — 9 13

Exs. 1082-1089 (emails) — 9 38

Exs. 2006-2007, 2015 (RPX website) — 99 31, 35-36
Ex. 2008 (RPX 10-K) — 99 3, 8-11, 34-35

Ex. 2018 (Best Practices) — 99 26, 40

Ex. 2019, 1081 (payment records) — 99 17-20

First Chuang Dec. (Ex. 1019) cites:
Attachment A (RPX 10-K) -9 7

Attachment B (RPX website) — q 8

Attachment C (ADA, EFF websites) — 9 41
Exs. 1020-1022 (agreements) — 99 33, 45

Ex. 1024 (Tech tags) — 9 37

Ex. 1025 (email) — 9 21

Ex. 2018 (Best Practices) — 99 14-15, 39, 43, 45
Ex. 2022 (communications) — 9 32

Ex. 2025 (Best Practices) — 9 39

Chiang Dec. (Ex. 1090) cites:
AIT Patents — 9 21
Ex. 1013 (Examiner Note) — 9§ 21
Exs. 1091-1092 (communications) — 9 6
Ex. 1093 (complaint) — 4 22
Ex. 2008 (RPX 10-K) — 9] 32
Ex. 2018 (Best Practices) —
99 12-13, 16-18, 25-26, 35
Ex. 2025 (Best Practices) — 4 13

PROTECTIVE ORDER MATERIAL DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



2013 RPX 10-K (Ex. 2008) at 4 (cited Opening Brief at 12)

Second Chuang Dec. (Ex. 1073) § 34 (cited Opening Brief at 19)

Second Chuang Dec. (Ex. 1073) q 11 (cited Opening Brief at 13, 19)
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Reply (Paper 101) at 11

Chuang Depo. (Ex. 1095) at 65:9-16 (cited Reply at 11)
Chuang Depo. (Ex. 1095) at 116:7-117:9 (cited Reply at 11)
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16 Now, paragraph 21 of your first declaration

17 further references an e-mail from_. Do you
18| see that?
19| A Yes.
20| Q Same sentence.
f\IT’()pposiﬁcnl(Paper 100)2ﬂ134 21 And can you tell me where that e-mail is listed

22 in any of these two exhibits?

23 MR. GIUNTA: Objection. Form.

21.  Subsequent to the filing of the AIT IPRs, the only communications 04 THE WITNESS: I can't find it.

between RPX and Salesforce regarding the AIT IPRs have been driven by AIT’s

discovery requests and were in connection with_

Salesforce regarding any potential production of Salesforce’s confidential

Chuang Depo. (Ex. 1095) at 47:16-24 (cited Opposition at 34, Reply at 17)

information. These communications consisted of a phone call between-

Salesforce on and an email from-f RPX
and-of Salesforce (Bates Range RPX000047-RPX000067), which

together informed Salesforce of the existence of the AIT IPRs and AIT’s discovery

requests seeking Salesforce confidential information (e.g., Salesforce’s membership

agreement with RPX).

First Chuang Dec. (Ex. 1019) 9 21 (cited Reply at 17) Ex. 1025 (filed in 2015) (RPX000047-RPX000067) (cited Reply at 17)
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RPX has produced an e-mail dated_ (Bates Range

RPX000047-RPX000067) and a Declaration of William W. Chuang (“the

Declaration”) (Bates Range RPX000099-RPX000223) that summarizes oral
communications that occurred between RPX and Salesforce employees relating to
the Challenged Patents, the Related IPR Proceedings and/or the Salesforce
Litigation. To the best of RPX’s knowledge, as explained in the Declaration, these
are the only communications between RPX and Salesforce relating to the
Challenged Patents, the Related IPR Proceedings, or the Salesforce Litigation,
whether by name, code name or euphemism, and there have been no such
communications between outside lawyers acting on behalf of RPX and Salesforce.

RPX has also produced a Daily Litigation Alert e-mail dated November 11,

— 2013, (Bates Range RPX000038-RPX000046) that mentions the filing of the
AIT Opposition (Paper 100) at 33-34

Salesforce Litigation. As explained in the Declaration, it is possible that one or
more Salesforce employees may have received this e-mail; however, it is not

known to RPX whether any Salesforce employees were subscribers to that

particular Daily Litigation Alert.

RPX November 2015 Discovery Responses (Ex. 1096) at 3
(cited Reply at 17)

December 2015 service email to AIT (Ex. 1097) (cited Reply at 17)
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Reply (Paper 101) at 5-6
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PROTECTIVE ORDER MATERIAL

2. AIT’s Acquiescence Theory Fails

AIT’s new (waived) theory that Salesforce somehow made RPX its proxy by

“acquiescence” is ungrounded in fact or law.

ether dSalestorce osition, as no bearing on wnose
Whether Salesf (Opposition, 18) has no bearing on wh

interests RPX represents in these IPRs. Salesforce’s “_’ annual fee

(id. ),_, pays for rights under thousands of

patents. Brief, 23-26; see § I1.B.1 above. Speculation that “Salesforce did not

protest...-’ (Opposition, 19) is unsupported, and even if true, would be

quotes Mr. Chuang’s testimony that Salesforce was-(Opposition, 26),

omitting that what Salesforce was_
_had nothing to do with IPRs. Ex. 1095,

60:21-61:4.

Reply (Paper 101) at 28-29
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Lipshaw Dec. (Ex. 1066) q 21 (cited Opening Brief at 35-36, Reply at 16)

Lipshaw Dec. (Ex. 1066) g 16 (cited Opening Brief at 35-36, Reply at 16)

Second Chuang Dec. (Ex. 1073) 4 41 (cited Opening Brief at 36)

First Chuang Dec. (Ex. 1019) 4 51 (cited Opening Brief at 36) Chiang Dec. (Ex. 1090) 9 14-15 (cited Opening Brief at 36, Reply at 14-15)
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