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l. INTRODUCTION

Pursuant to 37 C.F.R. § 42.71(d), Petitioner respectfully requests rehearing
of the Board’s Final Written Decision entered February 8, 2017 (Paper 24,
hereafter “Final Written Decision”), which found that claims 8-12 and 18-22 of the
’431 patent (Ex. 1001) were not shown to be unpatentable. Final Written Decision,
p. 17. Inarriving at its holding, the Board misapprehended or overlooked two key
points relating to claim construction, which underpins the patentability
determination in the Final Written Decision.

First, the Board misapprehended or overlooked a portion of the *431 patent’s
specification, which directly led to the Board’s erroneous claim construction.
Specifically, the Board overlooked the disclosure of one of the embodiments of the
"431 patent, and in doing so, adopted a construction of the term “transmitting a
broadcast channel in [a] core-band” which erroneously excludes the disclosed
embodiment. This error led to the Board’s adoption of an overly-narrow claim
construction, and in turn, the Board’s determination that the claims were not shown
to be unpatentable.

Second, the Board misapprehended or overlooked Petitioner’s agreement
with the Board’s initial conclusion in the Institution Decision that the plain
meaning of the term “transmitting a broadcast channel in [a] core-band” should

apply. This misapprehension of the record also appears to have led the Board to
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erroneously adopt Patent Owner’s flawed construction, and in turn, determine that
the claims were not shown to be unpatentable.

Because the Board misapprehended or overlooked these points, Petitioner
requests that the Board revisit its Final Written Decision, adopt the plain meaning
of the term “transmitting a broadcast channel in [a] core-band” consistent with the
disclosed embodiments of the ’431 patent, and find that claims 8-12 and 18-22
have been shown to be unpatentable under the proper construction of the term.

Il. ARGUMENT
A. The Board Misapprehended or Overlooked the ’431 Patent

Specification and Adopted a Construction which Excludes an
Embodiment.

In the Institution Decision (Paper 7), the Board correctly recognized that no
explicit construction was necessary for any claim term. Institution Decision, p. 7.
With specific reference to the term in question (“transmitting a broadcast channel
in [a] core-band”), the Board stated:

“[O]n this record, we determine the plain meaning of transmitting a
broadcast channel in a core-band merely requires transmitting some
part of the broadcast channel in a core-band and does not exclude
transmitting another part of the broadcast channel outside the core-
band.”

Institution Decision, p. 11.

This preliminary construction was correct and consistent with the *431 patent.
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However, the Board reversed course in the Final Written Decision, stating
that it was “persuaded that our preliminary partial construction was unreasonably
broad,” based on Patent Owner’s argument and evidence in support of an overly-
narrow construction. Final Written Decision, p. 8. But in construing the claim
according to Patent Owner’s contentions, the Board misapprehended or
overlooked a portion of the ’431 patent which discloses an embodiment of the
invention which would be excluded from the Board’s construction in the Final
Written Decision.

Claims are construed in these proceedings according to the broadest
reasonable construction in light of the patent’s specification, and claims are not to
be interpreted in a way that excludes embodiments disclosed in the specification.
See Cuozzo Speed Techs., LLC v. Lee, 136 S. Ct. 2131, 2142 (2016) (broadest
reasonable construction applies in inter partes review); Oatey Co v. IPS Corp., 514
F.3d 1271, 1276-77 (Fed. Cir. 2008) (“[w]e normally do not interpret claim terms
in a way that excludes embodiments disclosed in the specification...”). Because
the Board’s construction excludes an embodiment disclosed in the *431 patent, the
Board’s revised claim construction is incorrect.

In the Final Written Decision, the Board cites to column 4, line 65 through
column 6, line 32 of the *431 patent to support its claim construction analysis and

agreement with the Patent Owner’s incorrect construction. Final Written Decision,
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