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AstraZeneca AB’s (“Astra AB’s”) argument that thet®on is time-barred
lacks legal and factual support. valid complaint must beroperly served on a
petitioner in order to trigger the 35 U.S.C. § 31)3(me-bar. Here, Astra AB did
not properly serve a complaint on Lannett Holdirigs, (“Lannett”) but instead
carried-out ineffective service on a registerechag®ecause Astra AB failed to
comply with the Delaware statute governing serane registered agent, Lannett
was not served prior to July 28, 2014, with a camtlalleging infringement. As
the Petition was filed on July 28, 2015, the § B)%5ifne bar is inapplicable. In
any event, there was no service of a valid complacause, by Astra AB’s own
admission, the complaint it filed does not estébdigbject matter jurisdiction in
the Delaware District Court and could not be a tbaeeven if it had been served.
l. Facts

On July 25, 2014, Astra AB and Impax Laboratorias, (“Impax”) filed a
complaint against Lannett in the District of Delaeialhe complaint alleged
infringement of the ‘237 patent (the “First Actignand stated, in part: “[Astra
AB] is the owner by assignment of the ‘237 patent has the right to sue for
infringement thereof.”See Ex. 2001 at 1 24. On July 29, a proof of serviees
filed in the form of an affidavit from a process\s®. See Ex. 2002. The affidavit
fails to identify the individual who was served twahstanding that it specifically

calls for the “name of [the] individual”’ receivirsgrvice. Seeid.
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Five days later, Astra AB and Impax, now joinedAstraZeneca UK
Limited (“Astra UK"), filed a second complaint agat Lannett again alleging
infringement of the ‘237 patent (the “Second ActjonThe only significant
difference between the complaints was in the paegoownership of the patent.
Specifically, the plaintiffs represented in the@®t complaint that “[Astra AB]
and [Astra UK] own all rights, title, and interest in the ‘2patent and have the
right to sue for infringement thereot.”See Ex. 2005 at § 25. A proof of service
was filed in the form of a new affidavit from a pess server, and identified the
specific individual who was servedee Ex. 1030

Lannett moved to dismiss, without answering, thstFction for lack of
subject matter jurisdiction, asserting that the edplaintiffs lacked standing
because co-owner Astra UK was missing from thabactThe court consolidated
the actions and dismissed the motion “without piee to its renewal after
discovery is complete’” Ex. 2011, at 3. Pointedly, the court noted theid not
need to address the standing issue at that pataube “[tjhe consolidated case has

all necessary plaintiffs.1d.

! The District Court characterized the First andd®elcActions as “just the same
case, albeit with an extra plaintiff in the secaage.” Ex. 2011 at 2.

% The current discovery cutoff date in the consaédaaction is March 18, 2016.

2
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[I.  Argument

A. The Complaint in the First Action was not Propety Served

The one-year period under 8§ 315(b) did not begirub until July 31, 2014,
the date that the service requirements of the egiplke Delaware statutes were first
satisfied by service of the complaint in the SecAntion. Because the Petition
was filed within one year from this date, on Juy 2015, the Petition was timely.

Astra AB has provided no evidence that any pevsas served and has
therefore failed to establish that the complairthim First Action was served as
required by Delaware law. While Delaware law akboservice via registered
agent, Astra AB neglects to mention the requiresént service of a limited
liability company such as CSC Entity Services, LECSC”): “[s]ervice of legal
process upon any domestic limited liability compahgll be made by delivering a
copy personally to any manager of the limited liability company in the State of
Delaware . . .."” Del. Code Title 6, § 18-105 (E®31) (emphasis added).

Astra AB was required to produce evidence thavede} was “personally to
any manager” of CSC. Astra AB has not producedsarmy evidence. The only
evidence on the record is a facially deficientdsfiit that lists “CSC Entity
Services LLC” as the name of theividual served with the complaint for the First

Action. See Ex. 2002 (below) (yellow highlighting added).
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/@ served the summons on (name of individual C'g 4 fy{ ll ‘ 7(—";-1/(‘ C,f}‘ : W é , who is

designated b;rjw to accept serv ‘ch:.of process on behalf of fname of or gammfmrz) é’@ gy e

\M/} Zq < 9 C,‘ f’“ on (date) 7___-2 5= {L{( - or

The summons clearly requires a person to be namédlantified so that
compliance with the statute can be demonstratéis—ptainly was not done.
Accordingly, service has not been madee Church-El v. Bank of New York,
2013 WL 1190013, *5 (D. Del. Mar. 21, 2013) (holgiservice not proper where
plaintiff failed to follow all steps necessary undelevant Delaware statute) (EXx.
1032);see also Hovde Acquisition, LLC v. Thomas, 2002 WL 1271681, *6 (Del.
Ch. June 5, 2002) (same) (Ex. 1031). Because it@seano service of the first
complaint, the time bar of 8 315(b) was not triggger

Astra AB’s waiver argument is a red herring. Wajveven if it had
occurred, does not remove § 315(b)’'s statutoryirement of effective service.
See Macauto U.SA. v. BOSGmbH & KG, IPR2012-00004 (PTAB Jan. 24, 2013)
(Paper 18 at 15) (“The statute requires that the@edate of the complaint be
more than a year before the petition was filedAhpy action by Lannett that may
have resulted in waiver of its own rights cannahsbow cure Astra AB'’s
defective service See Advanced Surgery Ctr. v. Connecticut Gen. Life, Ins. Co.,
2012 WL 3598815, *10 (D.N.J. July 31, 2012) (ho@glthat waiver of challenge to

service that occurred when defendant’s motion $onis did not contest service

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




