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I. INTRODUCTION 

Pursuant to 37 C.F.R. § 42.64(b), Patent Owner IXI IP, LLC respectfully 

asserts the following objections to the evidence proffered with the Petitioner’s 

Reply to Patent Owner’s Response of June 21, 2016.  The Federal Rules of 

Evidence (“FRE”) apply to these proceedings according to the provisions of 37 

C.F.R. § 42.62(a), and these rules form the basis of the objections contained herein.  

These objections are being filed within five business days from the date 

Petitioner’s Reply and its accompanying evidence were served on Patent Owner. 

II. PATENT OWNER’S OBJECTIONS TO EXHIBITS 1016, AND 1017 

A. Exhibits 1016 and 1017 Are Inadmissible Pursuant To 37 C.F.R. § 
42.123(b) 

Exhibit 1016 is inadmissible because Petitioner has failed to seek 

authorization to file a motion to submit supplemental information pursuant to 37 

C.F.R. § 42.123(b).  Once a trial has been instituted, a party may file a motion to 

submit supplemental information.  37 C.F.R. § 42.123(a).  However, “[a] party 

seeking to submit supplemental information more than one month after the date the 

trial is instituted, must request authorization to file a motion to submit the 

information.”  37 C.F.R. § 42.123(b).  The motion to submit supplemental 

information must show: (1) “why the supplemental information reasonably could 

not have been obtained earlier,” and (2) “that consideration of the supplemental 

information would be in the interests-of-justice.”  Id. 
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In particular, Petitioner alleges that Exhibit 1016 demonstrates that 

Marchand’s JINI technology is plug and play and sufficient to load and execute 

software.  Paper 18 at 24.  Additionally, Petitioner alleges that Exhibit 1017 

demonstrates that webpage access for browsing the internet is a well-known 

functionality of a laptop.  Paper 18 at 21.  Petitioner was or should have been 

aware of these references before the Petition was filed, yet, Petitioner chose not to 

rely on Exhibits 1016 and 1017 in the Petition.  Rather, Petitioner now, having 

been shown the flaws in its analysis, attempts to rehabilitate its arguments by 

improperly relying on new evidence not previously asserted.   

Petitioner has failed to file a motion to submit Exhibits 1016 or 1017, let 

alone seek the Board’s authorization to file such motion.  Petitioner has not and 

cannot demonstrate why the belated Exhibits 1016 and 1017 “reasonably could not 

have been obtained earlier.”  Id.  Furthermore, Petitioner has not demonstrated 

“that consideration of the supplemental information would be in the interests-of-

justice,” particularly in light of its inexcusable delay in submitting those exhibits.  

37 C.F.R. § 42.123(b). 

Accordingly, Exhibits 1016 and 1017 should be excluded because Petitioner 

has failed to seek the Board’s authorization to file a motion to submit these 

exhibits pursuant to 37 C.F.R. § 42.123(b). 
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B. Exhibit 1016 Is Not Authenticated 

Notwithstanding the impropriety of the newly added evidence, Exhibit 1016 

is not properly authenticated.  As a proponent of the evidence, Petitioner bears the 

burden of establishing that the proffered evidence, Exhibit 1016 meets the 

requirements of FRE 901.  But Petitioner has failed to provide any evidence to 

support a finding that Exhibit 1016 is what Petitioner claims it is, and thus, is 

inadmissible.   

Petitioner has failed to offer sufficient evidence to establish the authenticity 

of Exhibit 1016.  Petitioner provides no evidence identifying specifically from 

where Exhibits 1016 was obtained or when, if at all, Exhibit 1016 was published or 

otherwise publicly available.  Petitioner also fails to provide testimonial evidence 

from any witness having personal knowledge of Exhibit 1016 to establish its 

authenticity.  Nor does Petitioner point to any characteristics of the document to 

support and establish its authenticity pursuant to FRE 901.  

C. Exhibit 1016 Constitutes Hearsay 

To the extent Petitioner relies on the date information appearing on Exhibit 

1016 to argue that the contents of the document were publicly available as of a 

particular date, the information constitutes inadmissible hearsay.  Petitioner 

attempts to rely on Exhibit 1016 without explaining when or if the exhibit was 

published or otherwise publicly available.  Petitioner cannot rely on the date 
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information appearing on Exhibit 1016 to prove the truth of the matter being 

asserted; namely, that the contents of the document were publicly available, as of a 

particular date, because Petitioner has not shown that a hearsay exception applies.  

As such, Patent Owner objects under FRE 801 and 802. 

D. Exhibits 1016 and 1017 Are Not Relevant 

Exhibits 1016 and 1017 are not relevant and thus are inadmissible under 

FRE 402.  Exhibits 1016 and 1017 were, or should have been, known to Petitioner 

at the time of filing the Petition, but Petitioner did not consider them relevant 

enough to cite them.  Now, in the Reply, Petitioner relies on Exhibit 1016 to allege 

that Marchand’s JINI technology is plug and play and sufficient to load and 

execute software.  Paper 18 at 24.  However, Petitioner provides no explanation 

regarding how or why this references demonstrates that Marchand’s JINI 

technology is plug and play and sufficient to load and execute software.  Petitioner 

simply cites to Exhibit 1016 without providing any analysis regarding how its 

teachings relate to Marchand or to the ’033 Patent. 

Similarly, Petitioner, for the first time in the Reply, relies on Exhibit 1017 to 

allege that webpage access for browsing the internet is a well-known functionality 

of a laptop.  Paper 18 at 21.  Petitioner points to no evidence and provides no 

analysis to suggest that this proposition in anyway relates to the ’033 Patent or the 

cited prior art.   

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


