IPR2015-01362 Attorney Docket No. EGQ-841IPR
U.S. Patent No. 8,969,841

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

ASML NETHERLANDS B.V., EXCELITAS TECHNOLOGIES CORP., AND
QIOPTIQ PHOTONICS GMBH & CO. KG,
Petitioners

V.

ENERGETIQ TECHNOLOGY, INC,,
Patent Owner

Case IPR2015-01362
U.S. Patent No. 8,969,841

PATENT OWNER’S PRELIMINARY RESPONSE
UNDER 37 C.F.R. § 42.107

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR2015-01362 Attorney Docket No. EGQ-841IPR
U.S. Patent No. 8,969,841

TABLE OF CONTENTS
Page No
L. INTRODUCGTION ... e e e e e e e e e aaeens 1
II. BACKGROUND ... 3
A. OVerview Of the 841 Patent ......coooveumeeeeeeeeeeeeeeeeeee e 3

III. THE PETITION FAILS TO MEET PETITIONER’S BURDEN TO SHOW A
REASONABLE LIKELIHOOD OF SUCCESS ON ITS INVALIDITY

GROUNDS ...ttt ettt e et e et e st e e s beesnbeeenaeenaaeenee 4
A. Legal Standards..........cc.eeeeciiiieeiiieeceee e e e 5
B. The Petition fails to demonstrate that the challenged claims are obvious based
on Gartner in VIEW Of MOUIOU .....cc.uiiiiiiiiiieiieeieeeieeeee e 8
1. Background on GAItNEr..........ccocviiieiiiiieiie e e 8
Background on MOUTOU .........eeiiieiiieiiiieeciie ettt 10

3. Gartner fails to render claims 1, 2, 3, and 7 obvious in view of Mourou

(€ 501757 B 1 TP 11
1. Petition fails to prove requirements for “obvious to try”..........ccccvveenneee. 11
a. Petitioner fails to show a need or pressure to solve a problem........... 11

b. Petitioner fails to show a finite number of identified, predictable
SOIULIONS......tiieeeiiieeeiieeeetee ettt e e ete e et e e e te e e esateeeeabeeeesseeesnsaeessnneaenns 13

c. Petitioner also fails to show a person of ordinary skill would have had
“good reason to pursue” known options within his or her technical

o 2 1] SO USTRRPPI 15
1) Cross discourages use of shorter wavelength lasers................. 15
2) Keefer also discourages use of shorter wavelength lasers........ 17
3) Cremers discourages use of shorter wavelength lasers............. 18

ii. Petition improperly relies on the 841 Patent for its motivation to
combine, which uses impermissible hindsight..............ccccovviriiiinenn. 20

iii. Petitioner’s application of Mourou fails to consider Mourou in its entirety

a. Mourou genererates EUV radiation at 13.5 nm and not a plasma-
generated light having wavelengths greater than 50 nm as recited in
ClATIM 1. oo 27

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR2015-01362 Attorney Docket No. EGQ-841IPR
U.S. Patent No. 8,969,841

b. Mourou focuses on pulsed lasers and not a continuous laser as recited

TN CLATM 1o e 29
C. The Petition also fails to demonstrate that the challenged claims are obvious

based on Girtner in view of Kensuke..........ccocvevviiiiiiiiniieniieciecieeeiceeen 32

1. Background on KensuKe ..........cccceeiiiiiiiieiiiiniieiiee et 32
2. Gartner fails to render claims 1, 2, 3, and 7 obvious in view of Kensuke

(GIOUNA 2)...eeeeeeee et e e e e e e e e atb e e e e e eabbaeeeeeaes 34

1. Petition fails to prove requirements for “obvious to try”...........ccccuveenneee. 34

a. Petitioner fails to show a need or pressure to solve a problem........... 34

b. Petitioner fails to show a finite number of identified, predictable
SOTULIONS ...ttt ettt et e et e et eetaeeenaeesnbeesnseeens 35

c. Petitioner also fails to show a person of ordinary skill would have had
“good reason to pursue known options” within his or her technical

EIASP wevveeeeeeurrreeeeaotteeeeesaerreeeeaaaaaeeeeeaaraaeeeeaaaraaeeeeaanrraeeeeanbaeeeeeanraraaens 38
1) Cross discourages use of shorter wavelength lasers................. 40
2) Keefer also discourages use of shorter wavelength lasers........ 41
3) Cremers discourages use of shorter wavelength lasers............. 42
i1. Petition improperly relies on the *841 Patent for its motivation to

combine, which uses impermissible hindsight...........cc.ccccoiiieiiiiinnnnns 44

i11. Petitioner’s application of Kensuke fails to consider Kensuke in its
CIEITELY 1eeuviieeeiieeeeitee ettt e et e e ettt eeeeb e e e e tbeeesstteeesssaeeessaeeesseeeensseeeansseeanns 50
a. Kensuke focuses on pulsed lasers and not a continuous laser as recited
N ClaIM 1. oo 51
IV. THE PETITION PRESENTS REDUNDANT GROUNDS OF REJECTION.54
V. CONCLUSIONS ...ttt ettt ettt ettt ettt e st e snteenseenees 58

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR2015-01362 Attorney Docket No. EGQ-841IPR
U.S. Patent No. 8,969,841

L. INTRODUCTION

Pursuant to § 42.107, Patent Owner Energetiq Technology, Inc. (“Energetiq”
or “Patent Owner”) hereby files this preliminary response (‘“Preliminary
Response”) to the Petition for Inter Partes Review of U.S. Patent No. 8,969,841
(the “Petition”) in [PR2015-01362 filed by ASML Netherlands B.V., Excelitas
Technologies Corp., and Qioptiq Photonics GmbH & Co. KG, (“ASML” or
“Petitioner”).

The Filing Date for the Petition was accorded on June 19, 2015 (Paper No.
6) setting a three month deadline for Patent Owner to file its optional Preliminary
Response. As September 19, 2015 fell on a Saturday, this Preliminary Response is
being timely filed on the next succeeding business day, Monday, September 21,
2015, pursuant to 35 U.S.C. § 21(b), 37 C.F.R. § 1.7(a), and 37 C.F.R. § 42.1(a).

Patent Owner, by submitting this Preliminary Response, does not waive its
rights to add or modify arguments should the Patent Trial and Appeal Board (the
Board”) decide to institute a trial on this matter. Patent Owner has limited its
identification of only certain deficiencies in Petitioner’s argument in this
Preliminary Response. The absence of any subject matter addressing or rebutting
any arguments or other material presented in the Petition should not be deemed a
waiver or admission by Patent Owner, nor should it be deemed to be a concession

that the Petitioner has satisfied the heavy burden it must meet for the Board to
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institute a trial. Additionally, Patent Owner’s discussion or emphasis on any
particular claim elements or features of the *841 Patent in this Preliminary
Response, unless otherwise noted herein, is intended to relate only to this [IPR
proceeding and in no way is a concession regarding other patentable features or
aspects of claims in any related proceedings.

The PTAB should deny the Petition’s request to institute an inter partes
review (“IPR”) of U.S. Patent No. 8,969,841 (the “’841 Patent”) because the
grounds in the Petition do not demonstrate a reasonable likelihood of any claims
being invalid. If the Board nonetheless institutes trial on any of the challenged
claims, Patent Owner will address in detail in its § 42.120 Response the numerous
substantive errors and shortcomings that underlie each of Petitioner’s arguments
and its purported evidence. In this paper, however, pursuant to Rule 42.107 Patent
Owner addresses only the meaning of certain of the challenged claims’ pertinent
terms, and some fundamental shortcomings of the Petition; in particular:
Petitioner’s failure to demonstrate, as to any of the challenged claims, a reasonable
likelihood of success on any asserted ground of invalidity. Because of this clear
threshold failure, the Petition should be denied and no inter partes review should

be instituted under 35 U.S.C. § 314.
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