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I. INTRODUCTION

On September 2, 2015, the Board issued a Decision under 37 C.F.R. §
42.108 (“Decision”) denying institution of Inter Partes Review of U.S. Patent
8,399,514 (‘514 patent) on three (3) challenges raised by Petitioner in an amended

Petition (“Petition”). The challenges as stated on page 5 of the Decision are:

Challenge Claims 35 U.S.C. Prior art forming

No. basis of challenge

1 1-20 § 103(a) Kappos and ICH
Guideline

2 1-20 § 103(a) ClinicalTrials and
ICH Guideline

3 1-20 § 103(a) Prior art
admissions and
ICH Guideline

This Request for Rehearing (“Request”) seeks reconsideration of challenges
1,2 and 3.

This Request is authorized under 37 C.F.R. § 42.71(c). Prior authorization of
the Board is not required. 37 C.F.R. §42.71(d). As this Request is being filed
within 30 days of the entry of a decision not to institute a trial, 37 C.F.R. § 42.71
(d)(2), this Request is being timely filed.

Il. APPLICABLE LEGAL STANDARDS

Petitioner urges that the Decision misapprehended or overlooked the
following:

A. Standards Applicable to a Request for Rehearing
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Under the APA, the Federal Circuit stated that "[a]n abuse of discretion
occurs where the decision is based on an erroneous interpretation of the law, on
factual findings that are not supported by substantial evidence, or represents an
unreasonable judgment in weighing relevant factors." Mems Tech. Berhad v. ITC,
447 Fed. App’x. 142, 162 (Fed. Cir. 2011) citing Star Fruits S.N.C. v. United
States, 393 F.3d 1277, 1281 (Fed. Cir. 2005).

B. Standard Applicable to Instituting an Inter Partes Review
Under 35 U.S.C. § 314(a), as implemented by 37 C.F.R. § 42.108, an inter
partes review will only be instituted for a ground of unpatentability where the

Board decides that “the petition supporting the ground would demonstrate that
there is a reasonable likelihood that at least one of the claims challenged in the
petition is unpatentable.”

I11. BASIS FOR RELIEF REQUESTED

Petitioner urges that the Decision misapprehended or overlooked the following:

A. The Kappos 2005 Publication

On pages 9 and 10 of the Decision, the Board declined “to find that Kappos
describes the use of DMF as a compound useful for treating multiple sclerosis” and
gives four separate reasons for its decision.

In relying on its first reason, the Decision, on page 9, overlooks or

misapprehends that Kappos 2005 is itself a 102(b) printed publication which
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