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On July 7, 2015, the Board authorized Biogen to file a reply to Petitioner’s 

opposition to Biogen’s motion for additional discovery.  

As an initial matter, the Opposition should be expunged or returned for 

improperly single spacing footnotes and block-quoted text. 37 C.F.R. § 42.6. 

Properly formatted, the brief would exceed the 15-page limit. 37 C.F.R. § 42.24. 

Moreover, Petitioner’s assertions in defense of its short-selling strategy provide no 

basis to deny production of two readily accessible documents.  

I. Biogen’s Request Is in the Interest of Justice 

A. Petitioner Does Not Dispute Garmin Factors Two Through Five 

Petitioner does not dispute that Biogen’s request meets the requirements of 

Garmin factors two through five. Thus, it is undisputed that the request does not 

seek litigation positions, is clear, is not overly burdensome, and seeks information 

Biogen cannot obtain by other means. Nor does Petitioner dispute that the 

requested documents exist and would be easy to obtain. These factors weigh 

strongly in favor of granting Biogen’s request. 

B. The Requested Documents Are Useful 

1. Taking Short Positions Is the Primary Purpose of the IPRs 

Petitioner argues that taking short positions against pharmaceutical 

companies is not a per se abuse of process because it is not the primary purpose of 

the IPR petitions. (Opp’n at 4-9.) According to Petitioner, because it stands by the 

merits of the petitions and allegedly will not settle, no abuse of process can occur. 
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But because real parties-in-interest are primarily using the IPR process to seek to 

depress stock prices and benefit through short sales of that stock, it is immaterial 

whether a proper secondary purpose exists. Restatement (Second) of Torts § 682 

(1977) (Ex. 2004). Although Petitioner claims to be concerned about the cost of 

Tecfidera® and patent quality, the stated primary purpose of the hedge funds 

financing these petitions is to take short positions against pharmaceutical 

companies. (Ex. 2001 at 5.) Petitioner, which “admits . . . an economic interest,” 

does not dispute that taking short positions is a primary purpose of the hedge 

funds. (Opp’n at 11.) Investors contributing millions of dollars to these funds are 

doing so to turn a profit, not for any altruistic purposes or the betterment of the 

patent system. (See Ex. 2001 at 6-7.) Because the hedge funds are financing the 

IPRs, the petitions must be connected with their primary purpose. (See id. at 5.) 

Petitioner does not assert otherwise. Petitioner’s stated unwillingness to settle does 

not show any proper purpose, but is consistent with the hedge funds’ primary 

purpose of short selling.  

Filing IPRs against pharmaceutical companies and taking short positions 

against those companies is more than having an “economic interest.” (See Opp’n at 

7.) It also differs from generic drug companies trying to enter the market with a 

product. Petitioner has no product to market. Biogen has presented a threshold 

amount of evidence and reasoning showing that the requested documents will be 
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