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By its briefing, Petitioner concedes that its primary motive for filing the
Petition is to use the IPR process to influence stock prices of publicly traded
companies. Petitioner’s position that its use of the process to manipulate stock
markets is shielded from sanctions by the standing requirements, the Noerr-
Pennington doctrine, and public policy is wrong. Petitioner is exploiting what it
perceives to be a loophole in the IPR process, and its actions must be sanctioned.

I. CONGRESS DID NOT AUTHORIZE MISCONDUCT

Petitioner conflates the issue of whether it has standing to file the Petition
with whether its use of the process constitutes misconduct, but they are separate
inquiries. 35 U.S.C. § 311(a)—the statutory provision Petitioner argues confers
standing—is independent from the one authorizing sanctions for misconduct—y§
316(a)(6). See also 37 C.F.R. § 42.12. Moreover, under § 311(a), a petitioner is
“subject to the provisions of this chapter,” which includes the sanctions provision.
All parties must also obey a duty of candor and good faith. 37 C.F.R. § 42.11.
Thus, even if “any person” can file an IPR petition, that person still has a duty not
to abuse or make improper use of the process or risk being subject to sanctions.

Petitioner does not identify which statute or regulation is “unambiguous”
and why reviewing the legislative history is therefore “unwarranted.” (Resp. at 4.)
The legislative history shows why the sanctions provisions were implemented and

are therefore relevant to understanding their language. While curbing frivolous
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petitions or repetitive claims against the same patents and parties may be
exemplary types of misconduct, the plain language and legislative history make
clear a broader range of misconduct is sanctionable. Petitioner offers no support
for its position that Congress intended that its conduct—notably repetitive against
the pharmaceutical industry as a whole—be exempt from sanctions.

Finally, Loral Space & Comm’ns., Inc. v. Viasat, Inc., the only authority
Petitioner offers to support that [PRs are not an alternative to litigation, does not
support Petitioner’s position and is quoted out of context. [IPR2014-00236, Paper 9
at 7 (PTAB July 7, 2014). There, the petitioner sought to broaden the scope of the
IPR procedure, which the Board declined to do in the quoted passage. Id. at 7.

II. THE NOERR-PENNINGTONDOCTRINE IS INAPPOSITE HERE

Petitioner essentially admits it is manipulating the IPR process, but then
argues that the Noerr-Pennington doctrine provides a safe haven for it to continue
its misbehavior without consequence. But Noerr-Pennington, typically applied
only in an antitrust context, only protects “defendants who petition the government
for redress of grievances.” (Resp. at 5) (citing Nader v. Democratic Nat’l Comm.,
555 F. Supp. 2d 137, 155 (D.D.C. 2008)). Petitioner does not and cannot allege
that it suffered any grievance. Petitioner is not a licensee, a patentee, or an
interested party. Because Petitioner has no grievance, Noerr-Pennington does not

apply. Whether the Petition falls within its sham exception is irrelevant.
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