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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

VIRNETX, INC. )]
DOCKET NO. 6:10cv417
-VS-— )
Tyler, Texas
)} 8:49 a.m.
APPLE, INC. November 5, 2012

TRANSCRIPT OF TRIAL
MORNING SESSION
BEFORE THE HONORABLE LEONARD DAVIS,
UNITED STATES CHIEF DISTRICT JUDGE, AND A JURY

APPEARANCES

FOR THE PLAINTIFFS:

MR. DOUGLAS CAWLEY

MR. BRADLEY W. CALDWELL

MR. JASON D. CASSADY

MR. JOHN AUSTIN CURRY

McKOOL SMITH

300 Crescent Court, Ste. 1500
Dallas, TX 75201

COURT REPORTERS: MS. JUDITH WERLINGER
MS. SHEA SLOAN
shea_sloan@txed.uscourts.gov

Proceedings taken by Machine Stenotype; transcript was
produced by a Computer.
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FOR THE PLAINTIFF:

MR. ROBERT M. PARKER

MR. ROBERT CHRISTOPHER BUNT
PARKER BUNT & AINSWORTH

100 East Ferguson, Ste. 1114
Tyler, TX 75702

FOR THE DEFENDANT:

MR. DANNY L. WILLIAMS

MR. TERRY D. MORGAN

MR. RUBEN S. BAINS

MR. CHRIS CRAVEY

MR. MATT RODGERS

MR. DREW KIM

MR. SCOTT WOLOSON

WILLIAMS, MORGAN & AMERSON, P.C.
10333 Richmond, Ste. 1100
Houston, TX 77042

MR. ERIC ALBRITTON

MR. STEPHEN E. EDWARDS
MS. DEBRA COLEMAN

MR. MATTHEW C. HARRIS
ALBRITTON LAW FIRM
P.O. Box 2649
Longview, TX 75606

MR. JOHN M. DESMARAIS

MR. MICHAEL P. STADNICK
DESMARAIS, LLP - NEW YORK
230 Park Avenue

New York, NY 10169
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3
1 PROCEEDINGS
2 (Jury out.)
3 THE COURT: All right. |1 understand
4 there"s a matter to take up before the jury comes in; is
5 that correct?
6 MR. DESMARAIS: Yes, Your Honor.
7 Good morning. John Desmarais for Apple.
8 Last night, VirnetX disclosed a new document that they
9 want to use in their direct testimony of their expert,
10 who"s going to testify today, Mr. Jones -- or Dr. Jones.
11 It"s a slide presentation, they say, was

12 given by Dr. Kiuchi back in 1996. Turns out VirnetX has
13 had this presentation in their possession since May of
14 this year, during discovery in this case, and two months
15 before they served their validity expert report.

16 Yet it"s not discussed in their validity
17 expert report. Their expert never relied on it, and he
18 put forward no opinions about it in his report, and it"s
19 not on their trial exhibit list.

20 So despite having it since May and during
21 discovery, they sent it to us for the First time

22 Saturday night, two days ago, right before the last day
23 of trial at 11:00 p-m.

24 1 don"t understand the set of circumstances that it

25 would be appropriate for them to now use that
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affirmatively with their expert on direct when it"s
not on their exhibit list, wasn"t produced in discovery,
and he didn"t rely on it in his expert report.

More than that, just going to the merits,
it"s not relevant to any issue in the case. As Your
Honor is well-aware at this point, our invalidity theory
is anticipation over the Kiuchi publication. And Dr.

Alexander®s entire direct testimony was about what that

© 00 N o 0o b~ wWw N P

published article discloses.

10 He wasn"t reading in outside materials.
11 He wasn"t combining references. So it"s not relevant to
12 the issue of whether the Kiuchi publication anticipates
13 these patents, whether or not Dr. Kiuchi at some other
14 point gave a presentation about his specific

15 implementation.

16 It"s prejudicial. It"s not relevant to
17 the issues in this case. And it certainly shouldn™t be
18 allowed to be used in VirnetX" direct case.

19 The document is -- on the evidentiary

20 issues, it"s a hearsay document. It"s not authentic.
21 There®s no proof of it. No witness testified about it.
22 So anything the expert said about it would be hearsay
23 anyway.

24 But more importantly, the speculative

25 opinions that Dr. Jones would be offering, we would be
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hearing for the first time in the rebuttal case here in
open court, because it"s not in his report, and he
wasn"t deposed about it.

THE COURT: Okay. Thank you.

1

2

3

4

5 Response?
6 MR. CALDWELL: Good morning, Your Honor.
7 Okay. So a couple of facts to clear up.
8 One, it wasn"t yesterday as Mr. Desmarais
9 said; and, two, when we disclosed it to him, we said

10 we"d like to use for cross of his expert.

11 So he came up here and gave you an

12 argument about use on an affirmative basis with our

13 expert. And let me tell you what actually has happened.
14 On Friday, we heard Dr. Alexander give
15 direct testimony, saying here"s what happened at the

16 proceedings in San Diego in February of 2006. And he
17 said it over and over and over again. Even his slide
18 1s, here"s what Dr. Kiuchi presented at the symposium.
19 That was his slide.

20 These are the --

21 THE COURT: I1"m sorry. Here is what he
22 presented?

23 MR. CALDWELL: Well, this is what

24 Dr. Alexander showed on the screen: Dr. Kiuchi

25 presented his idea at the symposium. This is one of

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




