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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

PRAXAIR DISTRIBUTION, INC.,
Petitioner,

V.

INO THERAPEUTICS, LLC,
Patent Owner.

IPR2015-00884 (Patent 8,291,904 B2)
IPR2015-00888 (Patent 8,776,794 B2)
IPR2015-00889 (Patent 8,573,209 B2)
IPR2015-00891 (Patent 8,573,210 B2)
IPR2015-00893 (Patent 8,776,795 B2)

Held: May 16, 2016

BEFORE: KEN B. BARRETT, MICHAEL J. FITZPATRICK,
and SCOTT A. DANIELS, Administrative Patent Judges.

The above-entitled matter came on for hearing on Monday, May
16, 2016, commencing at 10:00 a.m., at the U.S. Patent and
Trademark Office, 600 Dulany Street, Alexandria, Virginia.
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SANJAY K. MURTHY, ESQUIRE
Morgan Lewis

77 West Wacker Drive

Chicago, Illinois 60601-5094

and

BENJAMIN E. WEED, ESQUIRE
K&L Gates, LLP

70 West Madison Street, Suite 3100
Chicago, Illinois 60602-4207

ON BEHALF OF PATENT OWNER:
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1 PROCEEDINGS

2 - - - - -

3 JUDGE FITZPATRICK: Good morning. Judge

4 Daniels, are you hearing us?

5 JUDGE DANIELS: Good morning. | can hear you just

6 fine. I'll keep my microphone off so there's no feedback for the

7 time being.

8 JUDGE FITZPATRICK: Excellent. | am Judge

9  Fitzpatrick. This is Judge Barrett to my right, and Judge Daniels
10 isjoining us remotely. This is the hearing for five related IPRs,
11 IPR2015-00884, 00888, 00889, 00891 and 00893. And why don't
12 we have the counsel, starting with the petitioner, introduce who is
13  here. If you could go to the podium to introduce yourself so the
14 microphone -- so Judge Daniels can hear you.
15 MR. MURTHY: Good morning, Your Honor. Sanjay
16 Murthy on behalf of petitioner, and with me is Ben Weed.
17 JUDGE FITZPATRICK: Will you both be arguing?
18 MR. MURTHY: I'll be presenting the argument for
19  petitioner, Your Honor.
20 MR. STEINBERG: Good morning, Your Honor. Bob
21  Steinberg, Latham & Watkins for the patent owner. Dave
22 Callahan is going to -- also with Latham & Watkins -- do the
23  presentation today.
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1 MR. CALLAHAN: Good morning, Your Honor.
2 JUDGE FITZPATRICK: Each side has 60 minutes.
3  We'll obviously start with petitioner. If patent owner is going to
4 argue orally its motion to exclude, it's going to have to bring that
5 up during its time, which will come second.
6 I know there were objections to the demonstratives. To
7  the extent that either side wants to use their limited time to
8 address those, they can, but it's going to -- there's no additional
9 time to do so. And there was a lot of demonstratives that were
10 provided by both sides, and to the extent that they are not used
11 today, I can't imagine them being relied on. So they are not going
12 intherecord. So keep that in mind.
13 And because Judge Daniels is remote, when you have a
14 demonstrative up on the slide, for example, petitioner's slide 1, if
15 you are going to reference it, mention the slide number so that
16  Judge Daniels can hear you.
17 With that, we'll begin with petitioner. 1'm going to
18 manually keep track of time here. So let me know if you want to
19 reserve some time, and | can let you know when you're getting
20  close to the cutoff.
21 MR. MURTHY:: Yes, Your Honor. | was actually
22 planning on reserving 20 minutes for rebuttal.
23 JUDGE FITZPATRICK: Okay. You may proceed.
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1 MR. MURTHY: Thank you, Your Honor. May it
2  please the Board, this case presents a classic KSR scenario. The
3 patent claims at issue in these proceedings all relate to
4 off-the-shelf components that are performing functions that were
5 previously described in the art.
6 What the patent owner has done here is literally taken
7 its preexisting device and added a transceiver to it to perform an
8 otherwise known and established verification function. That's the
9 sum and substance of the inventions that are claimed here. And
10 the specification barely mentions the transceiver at all other than
11 tosay that it exists. The patent owner certainly did not invent a
12 new transceiver in developing this invention and they don't claim
13 anywhere in their papers to have done so.
14 In preparing for this argument, |1 went back and again
15 reread the patents very closely to see if there was any new
16  hardware described in the specification, and | found none. The
17  patent owner has provided voluminous slides. There are over 100
18 slides in their presentation. The Board will look in vain for any
19  new hardware in any of those slides. There simply is none.
20 You had an established nitric oxide delivery device
21 that's described in the '083 patent. You had the '510 patent which
22  describes a smart handle specifically designed for use with the
23 nitric oxide delivery system of the '083 patent. That smart handle
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