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1                JUDGE TARTAL:  Good afternoon.  This

2 is Judge Tartal.  With me on the call today are

3 Judges Cocks and Deshpande.  This call is in

4 IPR2015-00731 and IPR2015-00739.

5                Can we begin with identifying who is

6 on the call today for Patent Owner?

7                MR. STERNE:  Good afternoon, Your

8 Honor.  This is Robert Sterne here on behalf of

9 Patent Owner and I have with me my colleagues, Jason

10 Eisenberg and Nicholas Nowak.

11                We also have a court reporter on the

12 line, Your Honor, and she will provide us with a

13 transcript of this Board call if you so request.

14                JUDGE TARTAL:  Yes, counsel.  Please

15 file as an exhibit, at the conclusion of the call

16 and once you have the transcript back, a copy of the

17 transcript of the call.  That would be appreciated.

18                MR. STERNE:  No problem.

19                JUDGE TARTAL:  Thank you.

20                And for Petitioner who do we have on

21 the call today?

22                MR. SAYRES:  Yes.  Good afternoon,

23 Your Honor.  My name is Joel Sayres.  I am backup

24 counsel for the Petitioner.  With me on the call as

25 well is lead counsel, Walt Linder.
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1                JUDGE TARTAL:  Okay.  Thank you.

2                Patent Owner requested the call and

3 in their request they indicated that they sought

4 additional discovery of an unredacted version of

5 Schedule 5.5(A).  So I will allow Patent Owner to

6 address the issue they want to raise at this time.

7                MR. STERNE:  Thank you, Your Honor,

8 and good afternoon.  Thank you for granting Capella

9 this call.

10                Our requested relief, Your Honor, is

11 we have requested this call to ask the Board to

12 compel Petitioner to serve under Additional

13 Discovery Rule 42.51(b)(2) an unredacted copy of

14 Schedule 5.5(A).

15                Now, a little bit of background

16 because we have been discussing this before.  The

17 Petitioners used Schedule 5.5(A) to represent that

18 Lumentum is now the RPI in these proceedings.  On

19 its face Schedule 5.5(A) is not about inter partes

20 review proceedings.  It only lists a District Court

21 caption.  In quotes it says:  Capella v. JDSU

22 Customers.

23                This is supported by the language of

24 Lumentum's 8-K SEC filing defining the assumed

25 actions, as they are called, to mean, quote, those
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1 actions in which any member of the JDSU group or any

2 affiliate of a member of the JDSU group is a

3 defendant or the party against whom the claim or

4 investigation is directed, closed quote.  And this

5 is found at Page 59 of Exhibit 1037.

6                Petitioner asserted that Schedule

7 5.5(A) proves -- and we quote -- Lumentum

8 Operations, LLC, assumed responsibility of...this

9 proceeding, closed quote.  And this is in

10 Petitioner's motion to recaption at Page 3.

11                But since the unredacted part of

12 Schedule 5.5(A) does not list an inter partes review

13 proceeding, we have a contradiction here.  We have a

14 contradiction because Viavi, according to Lumentum's

15 8-K SEC filing, is JDSU's direct corporate

16 descendent.  And this is found at Page 2, Page 14,

17 and Page 68 of Exhibit 1037.

18                Therefore, Viavi would retain control

19 over cases not listed, over cases not listed in

20 Schedule 5.5(A) of the Contribution Agreement, and

21 from those portions of Schedule 5.5(A) we can see

22 these inter partes review proceedings are not

23 listed, they're just not listed.

24                So from what we know, how can the

25 Lumentum entities state on the record here that they
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