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The Board authorized this Paper in a conference call on February 24, 2016.

Petitioner has the burden of making out a prima facie case in its Petition,
which “must specify where each element of the claim is found in the prior art.” 37
C.F.R. § 42.104(b)(4). Moreover, Petitioner’s “reply may only respond to
arguments raised in the...patent owner response.” 37 C.F.R. § 42.23(b).
Petitioner’s Reply in this IPR improperly raises five new theories and cites
different sections of the art in an attempt to establish a new prima facie case. This
Paper explains one example and identifies four others.

New prima facie theory 1—Iwamura, “sublinear”

Petition: “Iwamura discloses Reply: “Iwamura discloses a sublinear
searching using the ‘Boyer-Moore search when .wav files are added to a

algorithm’...which is sublinear.” Pet. | database of MIDI files.” Reply 16-18.

10-11.

During cross examination, Petitioner’s declarant, confronted with the actual
Boyer-Moore paper, admitted that his declaration was wrong and that Boyer-
Moore is not sublinear. Moulin (Ex. A2006) 61:18-24; 74:20-24; 78:16-22.

In its Reply, Petitioner did not respond to Patent Owner’s demonstration that
Boyer-Moore is not sublinear. Instead, Petitioner abandoned Boyer-Moore and

shifted to a new prima facie case: “Iwamura discloses a sublinear search
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when .wav files are added to a database of MIDI files.” Reply 17. This Reply
assertion was the first time this theory was mentioned in the IPR record and
therefore cannot be used to establish Petitioner’s prima facie case. Eizo Corp. v.
Barco N.V.,1PR2014-00358, Paper 21 at 14 (PTAB July 14, 2015) (it is “a new
argument, and we will not consider it for purposes of this Decision”).

Moreover, had Patent Owner been given the opportunity to present evidence
on this new theory, Patent Owner would have demonstrated that it fails. In fact,
Iwamura does not disclose adding .wav files to a database of MIDI files. The only
reference to .wav files in Iwamura is found at 3:65-4:4 addressing the query—the
melody file generated by the user that is compared to records in the music database.
The “music melody database (5:13) does not appear until two columns later
(5:13-5:25), and MIDI files are the only file type in the database.

New prima facie theory 2—Iwamura, “approximate nearest neighbor”

Petition: Iwamura discloses an Reply: Iwamura discloses an approximate
approximate nearest neighbor search | nearest neighbor search because “Iwamura’s
because it discloses “input fault ‘peak notes’ search does not necessarily
tolerance[s]” and “portions that even consider the closest match, let alone

should not be searched.” Pet. 12. identify it.” Reply 13-14.
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New prima facie theory 3—Iwamura, “non-exhaustive”

certain limit.”” Pet. 15.

Petition: Iwamura discloses a non- Reply: Iwamura discloses a non-
exhaustive search because it discloses | exhaustive search because “[t]he ‘possible
using “peak notes” and a search that matches’ in [wamura are melody

“can be accelerated by stopping the segments, not full songs” and “Iwamura

search when computations ‘exceed[] a | does not consider all melody segments.”

Reply 8-13.

New prima facie theories 4 and 5—Ghias, “approximate nearest neighbor”

Petition: Ghias
discloses an
approximate neighbor
search because it
generates “a ranked
list of approximately
matching melodies” or
“the single most
approximate matching

melody.” Pet. 45.

Reply theory 4: Ghias discloses an approximate nearest

neighbor search because “when Ghias performs a second
search on the second query considering only the results of
the first search, it may not consider the reference(s) that
would be the closest match to the second work.” Reply
20-22.

Reply Theory 5: “Ghias cannot always identify the

closest match in a group of close matches” because
“references with the same number of character
mismatches may not be equal quality matches.” Reply

22-24.
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Respectfully submitted,

By: /Charles R. Macedo/
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AMSTER, ROTHSTEIN & EBENSTEIN LLP
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Counsel for Patent Owner

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




