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I. INTRODUCTION 

Patent Owner opposition does not demonstrate that joinder is inappropriate.  

First, Patent Owner did not respond to any of Petitioner’s statutory construction 

arguments, but instead simply cited case law with no analysis.  Second, Patent 

Owner’s ‘second bite at the apple’ argument does not take into account the 

purposes behind IPR proceedings, which is the efficient disposition of validity 

challenges.  Third, Patent Owner’s complaints regarding delaying the schedule are 

belied by its actions, which at every step, have been designed to cause delay.  

Finally, Patent Owner will not be prejudiced by being required to defend the 

validity of a handful of patent claims, all of which are asserted in litigation. 
 

II. ARGUMENT 

A. 35 U.S.C. § 315(c) Permits Joinder 

Patent Owner’s opposition does not respond to Petitioner’s statutory 

construction argument (Paper 3, at 10-13) regarding the words of 35 U.S.C. § 

315(c) stating that “any person who properly files a petition under section 311” 

may be joined as a party to an existing inter partes review proceeding.  Instead, 

Patent Owner only block quotes from Target Corp. v. Destination Maternity Corp., 

IPR2014-00508, Paper No. 18 (PTAB Sept. 25, 2014), and say the case is “clear, 

persuasive, and consistent with the legislative intent.”  Paper 8, at 4.  As Patent 

Owner acknowledges, however, Target is not precedential.  Moreover, Target 

includes a vigorous dissent by two judges on the panel.  Patent Owner’s only other 

authority is Eizo Corp. v. Barco N.V., IPR2014-00778, Paper 18 (PTAB Oct. 10, 

2014), and Medtronic, Inc. et al. v. Endotach LLC., IPR2014-00695, Paper 18 
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(PTAB Sept. 25, 2014).  In Medtronic and Eizo, only the concurrences (one written 

by Target’s author) believed that 35 U.S.C. § 315(c) precluded joinder of a petition 

filed by a party to an instituted petition. 

Petitioner respectfully submits that the majority in Target incorrectly 

interpreted § 315(c).  In particular, the Target majority held that the petitioner there 

could not be “any person” under § 315(c) because the statute “does not refer to the 

joining of a petition,” but rather “to the joining of a petitioner,” and that therefore 

petitioner in that case could not be joined to a proceeding in which it is already a 

party.  Target, Paper 18, at 3, 5 & n.2.  As Petitioner pointed out in its motion, § 

315(c) uses the broad phrase “any person who properly files a petition under 

section 311.”  Paper 3 at 10-11.  Thus, contrary to the Target majority, § 315(c) 

does not refer to “joining of a petitioner.”  The statutory term “any” used in the § 

315(c) is extremely broad.  See Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 221 

(2008) (interpreting the use of “any” as “all-encompassing”).  Thus, “any person” 

under § 315(c) does not exclude any one.  Where congress sought to exclude “a 

person,” it did so explicitly: 35 U.S.C. § 311(a) precludes the Patent Owner from 

filing a Petition against its own patent. 

Patent Owner also did not respond to Petitioner’s argument regarding the 

PTO’s interpretation of § 315(c), found in 37 C.F.R. § 42.122(b), stating that 

“Joinder may be requested by a patent owner or petitioner.”  Petitioner respectfully 

submits that Patent Owner’s silence shows that the PTO’s interpretation is correct.  

See also Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 

844 (1984).  Finally, Petitioner notes that panels since Target have considered the 
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