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I. INTRODUCTION

In response to the Decision on Institution of Inter Partes Review entered
April 27, 2015 (Paper No. 18) (“Decision”), Hughes Network Systems, LLC and
Hughes Communications, Inc. (“Petitioner” or “Hughes”) submit this Request for
Rehearing under 37 C.F.R. § 42.71(d) and respectfully request that the Patent Trial
and Appeal Board (“Board”) reconsider its decision not to institute Inter Partes
Review Proceedings on claims 1, 3-6, 15, 16, 20, 21, and 22 of U.S. Patent No.
7,116,710 (“the 710 patent”) as requested under Grounds 1-5 in the Corrected
Petition for Inter Partes Review of U.S. Patent No. 7,116,710 (Paper No. 4)
(“Petition”).

In the Decision, the Board denied institution of Inter Partes Review on all
grounds. Petitioners respectfully submit that the Board erred in not instituting on
Grounds 1-5.

The Board found that “Petitioner’s sole reference to the MacKay declaration
(Pet. 2, citing Ex. 1060 99 40-49) does not provide sufficient support for the
contention that Frey was published to the interested public as of May 11, 2000.”
Decision at 10. Petitioners respectfully submit that the Board overlooked or
misapprehended important points and evidence in the Petition concerning why

Frey is a publication available for challenging the ‘710 patent.
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II. LEGAL STANDARD

A request for rehearing is appropriate when the requesting party believes
“the Board misapprehended or overlooked” a matter that was previously addressed
in the record. See 37 C.F.R. § 42.71(d). In reviewing such a request, the “panel will
review the decision for an abuse of discretion.” 37 C.F.R. § 42.71(c). An abuse of
discretion occurs where the decision is based on an erroneous interpretation of the
law, or on erroneous facts. See Star Fruits S.N.C. v. United States, 393 F.3d 1277,
1281 (Fed Cir. 2005); Arnold P’ship v. Dudas, 362 F.3d 1338, 1340 (Fed. Cir.
2004); In re Gartside, 203 F.3d 1305, 1315-16 (Fed. Cir. 2000). Abuse also occurs
“if a factual finding is not supported by substantial evidence, or if the decision
represents an unreasonable judgment in weighing relevant factors.” 7D
Ameritrade v. Trading Techs. Int’l, Inc., CBM2014-00137, Paper No. 34 (Feb. 2,
2015) at 3.

Under 35 U.S.C. § 314(a), in order for an inter partes review to be instituted
by the Board, the Petitioner need only show a “reasonable likelihood that the
petitioner would prevail.” Accord 37 C.F.R. § 42.108(c). As discussed in the Trial
Practice Guide, this is a “somewhat flexible standard.” 77 Fed. Reg. 48756, at
48765. In contrast, the institution standard for a post-grant review or covered

business method review is the higher “more likely than not that at least 1

[claim]...1s unpatentable” standard. 35 U.S.C. § 324(a).
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