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l. REQUEST FOR RELIEF

The patent owner, Caltech, responds to the Boardisorization for
additional briefing “directed to the question ofether either of the Dish entities
should have been named as a real party in interédse¢ petitions.” Ex. 2015. The
Board should find that DISH Network Corporation SM Network L.L.C., and
dishNET Satellite Broadband L.L.C. (collectivel{ISH"), as well as EchoStar
Corporation, are real parties-in-interest (“RPIftloe petitioner, Hughes.
. REASONS FOR GRANTING RELIEF

Caltech explained in its preliminary response thm@rous reasons why
EchoStar and DISH should have been named as RRighes has not rebutted
Caltech’s arguments with any evidence; hence, Calktannot yet reply to any
concurrent briefing by Hughes but instead expamdi$sooriginal arguments in
light of the Board’s questions asked during thegbbne hearing on Feb. 25, 2015.

Hughes has now effectively conceded that EchoStan iRPI (Ex. 2016,
18:22-23 (“I don’t intend to dispute that EchoStaa real party in interest.”)), and
the Board did not authorize further briefing on tb®ue. However, the fact that
EchoStar (as well as Hughes) is an RPI to thisuRéerscores that DISHust
also be recognized as an RPI. Public documentside€EchoStar as calling the
legal shots for its subsidiaries, including HughEshoStar and DISH describe
themselves in public documents as under “commotraich As commonly
controlled entities, DISH has similar ability toeggise control in this review
compared to EchoStar (in addition to other factohile Hughes’ initial refusal

to unambiguously identify EchoStar as an RPI mayeh@een an attempt to avoid
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calling attention to the blurred lines betweendbmpanies, this is exactly the type
of gamesmanship that 35 U.S.C. § 312(a)(2) seepeetient. Hughes, EchoStar,
and DISH are so closely intertwined, in terms ahbaorporate relationships and
involvement in the underlying patent dispute withlt€ch, that it is inconceivable
that the ability to control the IPRs is isolatedust one of them.

A.  Hughes now has the burden to show DISH is not an RP

Caltech presented ample evidence in its prelimin@sponse demonstrating

that DISH should have been named an RPI, includiney, alia, the following:

EchoStar wholly owns Hughes and manages its Idfpatsa(see Prelim. Resp.

pp. 6-7; Ex.2005 14; Ex.1021 14; Ex. 2006; Ex. 2@X. 2008);

* Charles W. Ergen possesses over 80% of the tatialgvpower of both
EchoStar and DISH, acts as chairman of both, anttas all matters requiring
shareholder approval at both compansges Prelim. Resp. p. 8; Ex. 2006 pp. 8,
42-43; Ex. 2009 p. 47);

» SEC documents describe EchoStar and DISH as clyrterder “common
control” (see Prelim. Resp. p. 8; Ex. 2010 p. 15; Ex. 2006 p. 7)

* DISH’s General Counsel, R. Stanton Dodge, is atsB@oStar directoisée
Prelim. Resp. p. 9; Ex. 2009 p. 30);

» EchoStar and DISH Executive Vice President, Rogkydch, is responsible
for the development and implementation of advaneeldnologies important to
both EchoStar and DISHde Prelim. Resp. p. 9; Ex. 2006 pp. 43, 198);

* Hughes and DISH are represented by the same cauartkel district court

litigation, have acted in concert throughout thigdtion, and share common
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litigation/IPR counselgee Prelim. Resp. pp. 11-14; Ex. 2011 p. 1; Ex. 2005 p

1, 3; Ex. 2012 pp. 47-62; Ex. 2013 0034:22-0038(8;4 pp. 4-6)"
These facts, among others, are supported by evadaramitted with Caltech’s
preliminary response, and Hughes conceded marhesétfacts during the
hearing. Ex. 2016, 6:22-7:13, 16:17-17:5, 17:22-25

In view of this extensive evidence, the burdena& on Hughes to show

that DISH is not an RPI, and that DISH somehow m@&tsn a position to control
the IPRs. While the Board may presume that Hughesed its RPI correctly,
these presumptions evaporate in the face of eveddpanduit Corp. v. All Sates
Plastic Mfg. Co., 744 F.2d 1564, 1579 (Fed. Cir. 1984). To datgyhl¢s has
provided no evidence that it properly named all&RRIits petition, as its only
response came in the form of unsupported attorrggyn@ent during the hearing.
Theonly evidence in the record at present shows ongoirngpcate blurring
among DISH, EchoStar and Hughes such that all gmr@substantially owned,
commonly controlled and even led by the same iddiai, remain integrated in the
products and services they provide, and share boambers and employee&f.

Atlanta Gas Light Co. v. Bennett Regulator Guards, Inc., IPR2013-00453, Paper

! While Mr. Guy, back-up counsel in these IPR’s, has moved to withdraw
as district court counsel for the Hughes and DIgtities, the court has not

granted the motion.
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88 at 6, 11 (PTAB Jan. 6, 2015) (corporate blurdigpositive).

Caltech provided more than enough evidence to gtafburden back to
Hughes with respect to the RPI issue. As suchifiaddl discovery to further
support Caltech’s argument is premature at thigestaHowever, Caltech should
be entitled to test any additional assertions bghés through discovery.

B. The second district court complaint is irrelevant

During the hearing, Hughes gave significance teasd district court
infringement complaint Caltech recently filed. 2016, 11:11-24. This second
complaint, and any corresponding modificationdariginal complaint (which
DISH has aggressively litigated in district couhyve no relevance to the RPI
iIssue. DISH was accused of infringing Caltechtepbawell before the IPR
petition was filed and at the time the petition viikexl. DISH actively litigated the
district court case together with Hughes/EchoStad, remains accused today. The
second complaint was filed as a procedural mattealse the district court
deemed it too late to add additional accused pitsdoche first case. The facts

remain that DISH was an RPI at petition filing, d@hdreafter, at least by virtue of

2 While additional discovery (e.g., IPR invoicedew@nt communications,
deposition of G. Hopkins Guy among others, etcexigected to further confirm
actual control by DISH, the present record demonstrat&HDat a minimum, had

the ability to control the IPRs.
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