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Sharp Corporation, Sharp Electronics Corporation, and Sharp Electronics 

Manufacturing Company of America, Inc. (collectively, “Petitioner”) submit this 

opposition to Patent Owner’s Motion to Exclude (“Motion,” Paper 31).  As 

discussed below, Patent Owner provides no legal or factual basis for excluding any 

of Petitioner’s evidence.  Patent Owner’s Motion should be denied in full. 

I. Mr. Marentic’s Level of Skill Opinions Are Admissible 

Patent Owner asserts that Mr. Marentic’s testimony relating to the applicable 

“level of skill in the art” (Ex. 1010, ¶42-43) should be excluded because “it fails to 

satisfy Fed. R. Evid. 702.”  (Motion at 1).  In this regard, Patent Owner states that 

“Mr. Marentic offers no facts or data to support his opinion on the level of skill in 

the art . . . .” (Id. at 2) (emphasis added).  But, other than regurgitate portions of 

Rule 702, Patent Owner does not explain why these opinions should be excluded. 

In Paragraph 42, Mr. Marentic sets forth the level of skill in the art 

applicable to this proceeding: 

A person of ordinary skill in the art would have had an 

undergraduate degree in electrical engineering, or 

equivalent work experience. That person would also have 

had 3 or more years of experience designing flat panel 

display drive electronics and active matrices for LCDs. 

(Ex. 1010, ¶42).  As explained in Paragraph 43, Mr. Marentic provided this 

opinion in direct response to the level of skill proposed by Patent Owner’s expert, 
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Mr. Bohannon.  (Ex. 1010, ¶43 (“I do not agree that a person with a degree in 

mathematics or computer science would have the requisite education to design 

LCD drive electronics”)).  Mr. Marentic also explained that, under either of the 

parties’ proposed level of skill, Patent Owner’s arguments were incorrect and the 

claims at issue are invalid.  (Id. at ¶43).   

All of this testimony is based upon Mr. Marentic’s “30 years of experience 

working on liquid crystal display (LCD) and related technologies.”  (Id. at ¶17).  

Courts have long recognized that testimony based on an expert’s experience is 

proper and reliable under F.R.E. 702.  See, e.g., Metavante Corp. v. Emigrant Sav. 

Bank, 619 F.3d 748, 761 (7th Cir. 2010) (“An expert’s testimony is not unreliable 

simply because it is founded on his experience rather than on data . . . .”); Figueroa 

v. Boston Sci. Corp., 254 F. Supp. 2d 361, 368 (S.D.N.Y. 2003) (“An expert may 

base his opinion on experience alone, and [arguments critical thereof] implicate the 

weight of the evidence rather than its admissibility.”). 

It is entirely unclear what additional “facts or data” Patent Owner contends 

are absent from the objected-to paragraphs. Like Mr. Marentic, Patent Owner’s 

own expert  similarly sets forth the education and experience of a person of 

ordinary skill in the art, without supporting data. (Ex. 2005, ¶ 8).   

Tellingly, Patent Owner does not explain how any of the proposed levels of 

skill in the art materially affect the anticipation or “claim construction” analyses in 
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this case.  Here, no express finding on the level of skill in the art is even required.  

See Juniper Networks, Inc. v. Brixham Solutions, Ltd., IPR2014-00425, Paper 38 at 

9-10 (PTAB July 27, 2015) (no need to determine level of skill where challenging 

party “has not provided a sufficient explanation as to how its specific proposal 

regarding the level of ordinary skill . . . affects the analysis in this case.”); see 

Okajima v. Bourdeau, 261 F.3d 1350, 1355 (Fed. Cir. 2001) (“[T]he absence of 

specific findings on the level of skill in the art does not give rise to reversible error 

where the prior art itself reflects an appropriate level and a need for testimony is 

not shown.”) (internal quotation marks omitted). 

Patent Owner also notes that Mr. Marentic “presents a standard that differs 

from the standard presented [in] the Petition.” (Motion at 2).  But Mr. Marentic 

testified that those “both [standards] are equivalent” (Ex. 2007, 40:21-41:6) and 

that any minor differences between the two had no bearing on his opinions. (Ex. 

2007, 161:10-162:4).  And, here again, Patent Owner does nothing more than 

repeat the text of Rule 702 without providing any argument or analysis.  

Finally, it is well established that this type of objection under F.R.E. 702 

“goes to the weight and sufficiency of the testimony, rather than its admissibility.” 

Primera Tech., Inc. v. Automatic Mfg. Sys., Inc., IPR2013-00196, Paper 50 at 28-

29 (PTAB July 17, 2014).  As the Board has stated, a motion to exclude evidence 

“may not be used to challenge the sufficiency of the evidence to prove a particular 
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fact.”  Office Patent Trial Practice Guide, 77 Fed. Reg. 48,756, 48,767 (Aug. 14, 

2012). 

For these reasons, Patent Owner’s request to exclude Paragraphs 42-43 of 

Mr. Marentic’s declaration should be denied. 

II. Petitioner’s Exs. 1012, 1013 and 1014 Are Not Hearsay 

Patent Owner next asserts that Paragraphs 92-93 of Marentic’s Rebuttal 

Declaration should be excluded because the patents cited in these Paragraphs (i.e., 

Exs. 1012, 1013 and 1014) purportedly contain inadmissible hearsay.  (Motion at 

2-4).  Patent Owner is wrong.  These three issued U.S. patents were cited to rebut 

Patent Owner’s odd claim construction arguments and are therefore not hearsay.  

In all events, U.S. patents are subject to the “public records exception” to hearsay 

under FRE 803(8).  Following Patent Owner’s logic, the ‘843 Patent would itself 

be inadmissible hearsay, which is simply absurd. 

By way of background, Petitioner’s initial petition for inter partes review 

established that no construction is necessary for any term of the ‘843 Patent. (See 

Paper 1 at 18).  Patent Owner did not offer any constructions either.  The Board 

agreed, and did not construe any terms in its Decision instituting review. (See 

Paper 10 at 4-5).  In its Response, Patent Owner sought to amend Claim 4 under 

the guise of claim construction, arguing that the phrase “control a transmission 

rate” should further require the application of “two or more overdriven data 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


