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THE COURT: Counsel, anything before we bring in the
jury?

MR. BAHLER: Nothing from defendant.

MR. ALBRIGHT: No, sir.

THE COURT: All right. Bring them in.

(Jury present.)

THE COURT: Members of the jury, as you left last
night until this morning, has anyone attempted to talk to you
about this case?

THE JURORS: No.

THE COURT: Have you talked to anybody about the case?

THE JURORS: No. A

THE COURT: And have you learned anything at all about
the case outside the presence of each one another and this
courtroom?

THE JURORS: No.

THE COURT: All right. Show negative responses to all
questions by all jurors. Thank you. And I believe the
witness is yours, Mr. Albright.

MR. ALBRIGHT: Yes, sir. Thank you, sir.

THE COURT: Mr. Smith, you're still under oath, sir.

RE-DIRECT EXAMINATION
BY MR. ALBRIGHT:
Q. Mr. Smith, during the course of Mr. Bahler's

cross-examination, you saw a number of products that were

Oracle-Huawei-NetApp Ex. 1025, pg. 23
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generally froﬁ the 1996 time period or, at least, designed for
products. Do you recall him asking you questions about that?
A. Yes.

Q. Throughout the myriad of different companies' projected
products, did anything that we saw yesterday have any software
in it?

A. There were just hardware diagrams.

Q. Explain to the jury, if you woﬁld, please, sir, .what you
mean by the fact they were hardware diagrams as opposed to
having software.

A. The different blocks that were shown on the diagrams
represented hardware chips that were used and connected
together.

Q. Inlanything that Mr. Bahler showed the jury yesterday and
asked you about, would there have been anything in any of
those products or conceptions of products that would have
allowed access control to take place?

A. I don't believe so.

Q. And why wouldn't any of them have been able to provide for
access control?

A. They didn't show the software would have been running.

Q. Okay. Not only that show software, did it even have the
capability of having software?

A. My understanding they did not.

Q. Do you recall :when it was that the two Jeffs, Jeff Russell
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and Geoff Hoese, invented the concept of access controls?
A. As I remember, it was the spring of '97.

Q. If I could have Exhibit D-140, please. Mr. Smith,
yesterday, Mr. Bahler showed Exhibit D-140 to the jury and
asked you questions about it. These are your handwritten

notes, correct, sir?

A. Yes.

Q. And I got the impression as I was listening to his
questions that he was asking you about a -product that you had
actually seen at Adaptec, is that correct, was back in this
time period when you were looking at stuff at Adaptec, was
there actually a producﬁ there?

A. As I recall, I only saw presentation.

Q. And would you tell the jury you only saw a presentation of
what was gt Adaptec, what do you mean, sir?

A. A set of slides that we looked at yesterday to represent
what they hoped to have someday.

Q. So there was nothing finished at Adaptec during this time
period?

A. That's correct, as I recall.

Q. And there certainly wasn't anything like the jury could
see there where there's actually a box or anything like that
that you were able to look at?

A. That's how I remember, yes.

Q. This is'a slide presentation sort of what we're looking at

Oracle-Huawei-NetApp Ex. 1025, pg. 25
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now?

A. Correct.

Q. Okay. Whatever it was that you were looking at in terms
of that slide presentation, was there anything in anything
that Adaptec showed you that had the kind of software in it
that could provide for access controls?

A. I don't recall that.

0. And was there any software at all in what you were looking
at at Adaptec?

A. There were two descriptions of it, as I remember.

Q. Do you recall whether there was ever an actual Coronado
product at Adaptec, Coronado product that got finished in '96
or '977

A. I don't recall that either.

Q. Mr. Bahler also talked to you about the Mux product. Do
you recall that yesterday,'multiplexer?

A. Yes.

Q. Was there a finished Mux product that was ready to be sold
in 19967

A. There was not.

Q. What was there in 1996 that could be called a Mux?

A. Prototypes and pre-betas.

Q. Well, I'm not certain the jury's familiar with the term

pre-beta. What is a beta unit in your industry?

- A. A device that would be able to be sold to the general

Oracle-Huawei-NetApp Ex. 1025, pg. 26
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public. Would not have either some of the features in it or
some of the certifications under the FCC Rules of Products and
what their emissions can be.

Q. Okay. So by beta unit, you're saying something that's not
for sale?

A. Not sellable.

Q. Not sellable. And when we talk about the Mux product, you
describe those as a pre beta. What does that mean?

A. That they were devices that didn't have the latest
hardware, as I remember, what would eventually be sold.

Q. These Mux products that you received from Hewlett Packard,
can you evef pay for.them?

A. The first 15 or so we did not.

Q. What did you do with those first 15?

A. We used them to test fdﬁétionality and then, we returned
them.

Qf So you didn't buy them and you didn't keep them?

A. That's correct.

Q. And just so the jury understanas, when you received those
first 15, was that in 19977

A. I believe it was early '97.

Q. Okay. Let's finish up with the Mux product so the jury
understands. Could any of the Mux product perform access
controls?

A. As I understand them, no.
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Q. And why would they not be able to perform access controls?
A. I believe they were pretty much ﬁardware from the Fibre
Channel side to the SCSI side.

Q. The software wasn't there?

A. The software wasn't there to do functions like access
controls, as I remember.

Q. Mr. Smith, I've put up on the screen for the jury D-158.
You were asked a question about this. Mr. Smith, we're
looking at D-158, and there's a particular portion of it. If
you would‘look at the third paragraph down, please, sir, it
references & no charge PO?

A. Yes.

Q0. Should reflect the $17,000 price. Would you tell the jury
what an evaluation PO is, please, sir?

A. It's a document that allows potential customers who want
to evaluate or look at a product that is not sellable to be
able to receive it, look at it, I believe, for 60 days and

then, return it back to the original designer of the product.

Q. Was there anyone back in this time period that was going

to pay you all $17,0007?

A. No. That was really a fictional price put on for standard
practice in the industry.

Q. I just want to make sure the jury understands because
you've talked a couple of times about fictional prices. Why

does a company like Crossroads when they send out these type
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of evaluation units, why you put a fictional price on it?

A. It's just industry standard practice in the OEM
relationship where you're selling to another party at some
point to put that -- to strap a price to it.

Q. What are you expecting to do to pay that money or send the
money back?

A. Our expectation is we wpuid receive all of that product
back.

Q. And in this case, do you recall whether or not you
received them back?

A. I don't recall whether we ever sent it to them, but as I
recall, we did receive all of our betas back;

Q. Chaparral is in, roughly, the same business as you all,
correct?

A. Yes:

Q. Router industry? Do you expect that they would have the
same practice of sending out evaluation or beta units?

A. I would expect that.

Q. Same type that are not for sale, they're just evaluation
units?

A. I would have that expectation.

Q0. And, for example, these products, were they under an MDA
when you send them out?

A. Very typically, yes. 1In fact, I don't recall any of them

not being under a non-disclosure -agreement.

10
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0. And what does a non-disclosure agreement provide?

A. It's typicaliy an agreement befween two parties possibly
more where they agree not to disclose to any other party what
the product is, or the intellectual property, or the concepts
that are being communicated are, and just to disclose those
between the two parties.

Q. So somebody has an MDA on it when it goes out to the
persons receiving it, is that a product that's been sold to
them? |

A. Typically not. It's just under evaluation.

Q. I'm going to shift to -- just a quick discussion yesterday
you were asked about Clériion?

A. Yes.

Q. Do you recall that? And Mr. Bahler asked you questions
about whether or not Crossroads had made sales of products to
Clariion in 1996, do you recall that, sir?

A. Uh-huh.

Q. Was £here a finished product in 1996 that Crossroads could -
have sold to Clariion?

A. No.

Q. 1In 1997, did you sell a product to Clariion?

A. I don't recall ever selling anything to Clariion.

Q. Do you recall when Crossroads' first sale of a router was?
A. I do; it was in August of 1997 to Compaq.

Q. And how can you be certain that Crossroads didn't sell a

11
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product until August of 19972
A. The reason I remember is because it came up during our
filing of registration in 1999 where we filed with the
Securities and Exchange Commission to go public. We had to
write and tell the public when was our first sale. We wrote
August of 1997.
Q. And is that a preéetty important document that you file with
the Securities and Exchange Commission?
A: Very important, yes.
Q. Is it important to be truthful in that document?
A. It is, yes.
Q. Finally, we discussed yestérday, at some lenéth, what was
called the Verrazano project. And Mr. Bahler put up -- and
I'm not going to try it again just so we can get finished here
-—- put up basically a diagram that had some Tachyon chip and
some other parts.

Remember him highlighting them for the jury and
pointing out what was contained in the diagram?
A. Yes.
Q. Again, so the jury understands, were we looking at
hardware features or software features?
A. That was hardware block diagram.
Q Was there any software anywhere in that diagram?
A. There was not.
Q

Could Mr.'Bahler haVe highlighted anything in that diagram

12
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that would have shown any software function at all?

A. No.

Q. Could he go through or could anyone go through the
Verrazano documents from 1996 and find anything in them that
discussed access controls?

A. I don't believe so.

Q. And could you find anything in the -- indicated the
software that would provide for access controls?.

A. I don't believe so.

Q. With respect to the difference between -- and I'm going to

close with this -- but with respect to the difference between

- the hardware and software features, in your basic

understanding, how does one develop as between the hardware
and the software development of these type of projects or
these type of routers?

A. We think of the hardware and software being at some levels

two distinct elements that work together. In fact, we talk to

our customers about how our software Kind of works with our

hardware. I could even draw it if it made sense to do thgt.

Q. Judge, would he be permitted to walk over to the board?
THE COURT: He's permitted.

A. So when we talk to our customers, since I have a'fairly

high level of understanding what we do, not too detailed, this

is how I try to communicate to our éustomers how our hardware

and our software work together.. We think of it as essentially

13
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kind of a pyramid where here at the low layers, we have
hardware. '

And we talked about those things yesterday being the
Fibre Channel, chip, the SCSI chip, and the microprocessor.
Those are things that we put together to build our products.
They're the hardware elements of our product. Running on the
microprocessor software that runs in the microprocessor, we
have software here. That essentially configures and defines
how the unit is to run.

And we actually have some --
Q. (BY MR. ALBRIGHT) I was just going to --
A. We actually héve some patents here we have been granted in
this space and some intellectual property that we have
uniquely discovered. And on top of that, we have additional
software that uses those services .to provide even more
valuable functions, and I believe in what I tell my customers
is that access control and other features that we are able to
lift at this layer. We also have patents at this layer.
Q. So when you're describing for the jury what -- what Mr.
Bahler yesterday was asking you quéstions about what was in
the Verrazano project, what was he talking about in terms of
what's on that pyramid? )
A. The block diagrams, they represent how the hardware
interconnected.

Q. And was the software performed the access control that you

14
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have at the top of the pyramid, was that even conceived in
19967
A. It was not and it's not contemplated in the diagram
either.
Q. - Pass the witness.

RE-CROSS EXAMINATION
BY MR. BAHLER:
Q. - Mr. Smith, we talked yesterday about the technology
demonstration at Comdex '96, right?
A. Yes.
Q. Now, that had Fibre Channel hosts connected on the Fibre
Channel side, right?
A. It did.
Q. And it had SCSI storage devices connected on the SCSI
side, right?
A. Yes, it did.
Q. And there were requests for data being transferred from
Fibre Channel hosts through the 4100 prototype product to the
SCSI storage dévices, right?
A. Yes, at our technology demonstration.
Q. And there was data in the form of images you were showing
at the slide show, right?
A. That's correct.
Q. Data was being transferred from the SCSI storage devices

back through the 4100 prototype to the Fibre Channel host,

15
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right?
A. Yes, correct.

Q. And that all required software, didn't it, sir?

o]

Yes, it did.
Q. So the prototype had software, right?
A It did.

Q. The only thing that Mr. Albright asked you that was

missing was access control, right?

A. That's what he asked, yes.

Q. The $17,000 that you were offering the Hewlett Packard Mux
to EMC, how did you arrive at that number, sir, $17,0007

A. I don't recall specifically how we got there.

Q. That's what you were paying Hewlett Packard for the units,
right?

A. I don't recall that.

Q. You mentioned that you had sold the first 4100 unit to
Compaq in August of '97, right?

A. Yes.

Q. 1In fact, you'd sold a 4400 unit to Compaq in 1996, right?
A. I don't recall, sir, doing that.

Q. Let me show you what's been marked as Defendant's Exhibit
172, and, first of all, Mr. Smith, this is called a Crbssroads
purchase order log, right, sir?

A. That's the title, yes.

Q. And it's dated -- it was updated July 21, 1997, right,

16
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sir?

A. That's correct.

Q. Okay. And on that purchase order log, there's some
entries for Compaq, right, just so we're clear what we're
talking about. I have the banner, the column headings over on
top of these Compéq entries. Now, this records a purchase
order received from Compaq in December 9th, 1996, right, sir?
A. Appears to be, yes.

Q. And it was for a CP 4400, right?

=

Correct.

Q. And the price was $17,000, right?

A Yes, and to the right it says evaluation period.

Q. That's right. And if it met with their approval, they
could keep it for $17,000, right?

A. Again, industry practice to return the evaluation PO
products.

Q. Well,.the second of those wasn't ever returned, was it?
A. I don't know.

Q. Well, let's look at the whole line here. All right.
That's a little hard to reéd, I suppose. Well, let's look at
the -- let's look at this part here. Let me call up this part
right here in more detail. It says'need to follow up in that
column?

A. It does.

Q. That means as of BAugust or July 1997, Compaq hadn't

17
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returned that product, right?
A. I don't know.
Q. Pass the witness.

THE COURT: Any further gquestions?

MR. ALBRIGHT: No, sir.

THE COURT: You may step down, Mr. Smith. You may
call your next witness.

MR. ALBRIGHT: Your Honor, we have an amazingly brief
deposition transcript that --

THE COURT: Members of the jury, a deposition
transcript is a product paper like the little book where a
witness has been sworn before a Court Reporter and the lawyers
have asked them questions, however, as the case may be, and
then, the testimony is read into the record.

You will consider this testimony just like any other
sworn testimony that you hear during the trial.

MR. ALBRIGHT: Your Honor, I only have two questions.
Would you prefer I just read the question and answer?

THE COURT: However you wish.

MR. ALBRIGHT: Okay. The witness, your Honor, was the
CFO of Chaparral, gentleman named Ted Neman, and the question
posed was: "What is an evaluation?" His answer: "It's a
unit that's sent out to a customer for the purposes of
evaluation to work in a particular configuration to see if the

customer would want to buy a particular product."”

18
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Question: "Is that a product that Chaparral considers
it has sold?" The answer was "No."

THE COURT: Any testimony you wish to --

MR. DELLETT: Next question was: "And why not?"
Answer: "Because sometimes those units are returned. At the
time that they are sent out, we do not recognize revenue on
those. A customer might possibly purchase that after an
evaluation unit process, or the customer may send it back,
depending on if it works for their specific needsf"

Question: "The adjusted revenue follows the same
process that you just told us about, correct?"” Answer: "Not
-- initially, the evaluation unit is not counted as revenue.
If the customer elects to purchase it, then it -- then they
are billed, and it's recogniéed for revenue."

THE COURT: Any further testimony?

MR. ALBRIGHT: No, sir.

THE COURT: All right. You may call your next
witness.

MR. ALBRIGHT: Our next witness will be John
Middleton.

THE COURT: Come forward, please. This is Mrs. Sims.
She's going to administer an oath to you, sir.

(Witness was sworn.)
THE COURT: Walk around this column and have a seat,

please. Tell -us your full name and spell your last, please.
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THE WITNESS: My name is John Rob Middleton,

M-I-D-D-L-E-T-O-N.

JOHN R. MIDDLETON, called by the Plaintiff, duly sworn.

DIRECT EXAMINATION

BY MR. ALBRIGHT:
Q. Mr. Middleton, would you introduce yourself to the jury,
please?
A. Yes, my name is John Middleton.
Q. And tell the jury why it is that you're here. When did

you go to work for Crossroads?

"A. I was -- I went to work for Crossroads in February of

1997, and waé a vice—président 6f engineering for a good deal
of that time, between February of '97 and January of 2001.

Q. You had the good fortune to retire in 20012

A. Yes.

Q. Okay. When you were at Crossroads and you were working as
an engineer, we've heard the discussion in this courtroom
about the -fact that there was hardware and that there's
software.. Are you a hardware guy or a software guy?

A. My background is a hardware engineer.

Q. And would you tell the jury what that means, please, sir?
A. Hardware engineers design the circuit boards and
electronics that comprise computer products and software, on
the other‘hand, is the code that runs on the hardware.

Q. And so, with respect to. the issue that is primary in this

20
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case with respect to the access control, is that something
that as a hardware engineer, you were particularly familiar
with or is that something that's more available to the
software engineer?

A. It's more of a software feature.

Q. With the caveat that yoﬁ are a hardware engineer, not a
software engineer when you're at Crossroads and now, what was
your understanding of what was meant by the term LON
management?

A. LUN management refers to a mechanism for allowing hosts to
access devices or parts of devices, or to not access —-
restrict access to devices or parts of devices.

Q. And since I never really heard the word "host" till I
started on this case, could you let the jury know in more
simple terms what a host is?

A. Sure. It would be a computer that acts as a server that
accesses the data on the storage system.

Q. The jury's heard that the access control feature that
we've talked about or are talking about has not been in the
C;ossroads products. Are you familiar with a product that has
recently come out from Crossroads?

A. I'm somewhat familiar with that product.

Q. Okay. And that would be the Catamaran product, right?
A. Yes.
Q

To your knowledge up to January of 2001, was the process

21
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at Crossroads, was the intent to put access -- the access
control feature into that product?
A. Yes, it was.

MR. BAHLER: Objection. Leading.

THE COURT: It is leading. Don't lead.

MR. ALBRIGHT: Yes, sir.
Q. (BY MR. ALBRiGHT) Why was Crossroads developing a new
product that included LUN management for access control?
A. 1In general, we were developing a new router platform for
the company, and in developing, we felt access to LUN
management, rather, was a valuable feature that wbuld enhance
the value 6f the product. ”
Q. Had ény customers shown interest in having LUN management?
A. Yes, we had a lot of customer interest in that feature.
Q. Okay. Would you tell the jury, please, we've been talking
about LUN management. Would you tell the jury what LUN stands
for?
A. LUN is logical unit number.
Q. Okay. And that being said, would you tell the jury what a
logical unit number is?
A. If you think of a storage device like a -- it can be
divided into a number of sections, and you can assign --
that's the physical device. You can divide the physical
device into logical units that appear to a computer as

physical units, but they're actually not at the physical

22
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level. So it's a way to divide a physical device into smaller
units.

Q. Okay. The jury heard during opening argument that
Crossroads for several years has marked its products with the
972 patent. Do you know why Crossroads -- let me ask you
this, first.

What responsibility did you, John Middleton, have for
putting a labelbon4Crossroads products a year or two ago that
indicated that it was protected by the 972 patent?

A. As the head of the engineering department, it was
ultimately my decision to put that label on Crossroads'
products. .

Q. And would you explain to the jury why it is that you
decided to put a label on the router product that Crossroads
was selling that had the 972 patent on it?

A. The 972 patent was one of the first patents that
Crossroads was awarded. We were proud of the patents, proud
of the product and wanted to mark the products appropriately
with the pétent information.

Q. Did you personally ever do any analysis of any Crossroads
router product to determine if access control actually was in
the product?

A. Not a detailed analysis, no.

Q. Any kind of non-detailed analysis?

A. Yes, I did a general assessment.

23
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Q. Okay. And what kind -- when you say "general assessment,"
what did you do?

A. I spoke with other engineers at Crossroads.

Q. Okay. And one of those engineers you spoke to was Geoff
Hoese, who's one of the inventors, right?

A. Yes, I did speak to Geoff.

Q. And what did Mr. Hoese tell §ou to do with respect to
putting this label on the product?

A. He encouraged me to have someone besides himself make that
determination.

Q. So he gave you no advice?

A. Not about whether I should label the product, just about
how I should proceed with determining how to label the
product.

Q. Did you talk to anybody else?

A. I did speak to other people, yes.

Q. Anyone in particular that you remember?

A. I can recall Mr. Wanamaker:

Q. Who is Mr. Wanamaker?

A. He was one of the senior engineers at Crossroads.

Q. When you say that you spoke with Mr. Wanamaker, did you go
to Mr. Wanamaker, for example, and séy, I'm thinking about
putting this label on the product? 1Is that a good idea? Is
the patent in the product? Or what type of conversation was

it?

24

Oracle-Huawei-NetApp Ex. 1025, pg. 43



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

09/05/2001 Chaparral Trial - Day 2

A. It was just a general conversation about whether the
patent was contained in the product, not about labeling,
specifically.

0. Did Mr. Wanamaker, as far as you know, ever perform an
analysis himself of whether or not the Crossroads routers had
the access control feature that's in the --

A. Not to my knowledge.

Q. And you recall, so the jury understands, did he
affirmatively tell you the patent was in the products or did
he not tell you it wasn't? Tell the jury what it was,
basically, he told you.

A. ﬁasically, he never gave me any information that made me
doubt that the patent was in the product.

Q. Okay. Mr. Middleton, you're a hardware engineer, correct?
A. Yes.

Q. What do you know about patent law?

A. Not a lot.

Q. Were you aware when you put this label on the product,
were you aware of the consequences . of what would occur if you
put it on the product and the product did not have the
patented feature in it?

A. No, I was not.

Q. Were you aware of what would happen if you sent out a
product and it didn't have a label on it?

A. No.

25
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Q. Why did you put a label at all on the router product?

A. We felt likei—— my understanding was that the product
contained a patent, it was proper to mark the product
accordingly.

Q. Okay. Mr. Bahler, during opening argument, stated that
because Crossroads put the label on it and because there was a

feature called reserve release in the router that Crossroads

" was telling the world that that's what was patented.

Do you know at the time that you put the label on it
even whether or not the Crossroads product had that feature,
had the reserve release feature?

A. No, I don't.

Q. So when .you decided to have the label put on it, were you
making a statement to the world as to whether or not you had a
belief whether this reserve release feature was what was
covered by the patent?

A. No, I was not.

Q. And as we sit here today, do you have an opinion as to
whether reserve releése is what's covered by the patent?

A. Yes. I don't believe reserve release is what's covered by
the patent.

Q.. But that's something that you've come to long after the
labeling issue, right?

A. Right.

Q. 1In other words, you just didn't consider it?
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A. No, I didn't.
Q. Your Honor, may we approach for a second?

THE COURT: Okay.

(At the Bench, on the record.)

MR. ALBRIGHT: The only.thing I have left to do with
this witness, your Honor, is I wanted to have him identify for
purposes of admission some documents that Chaparral is opposed
to. Basically, these documents are documents that he'll
testify that he prepared.

Before submitting them, the relevance of them, the
relevance of them is that fhey'go to the issue of when the
patent was conceived, which the defendant has put at iséue
here and yesterday, their argument about the conception
argument, and these documents are relevant to that issue and
this is the gentleman that prepared them.

THE COURT: Well, can you give me a hint as to ‘the’
number of the document?

MR. BAHLER: Why don't you give me the number?

MR. ALBRIGHT: Sorry. 264, 267, 268.

MR. BAHLER: May I be heard?

THE COURT: Yes, sir.

MR. BAHLER: The relevance objection is that the
conception is a very unique patent law invention. It requires
not only a description of what's -- what the invention is --

THE COURT: Right.

27
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MR. BAHLER: -- but also requires the communication to
another.

THE CdURT: Right.

MR. BAHLER: It also has to be prepared by the
inventors. I mean, conception by this gentleman is not --
these documents are basically not relevant to that issue if
that's what they're being offered for. They're simply not
relevant to that issue.

THE éOURT: Well, this is an alléged invention that
was patented, was actually prepared by the witness, shows two
gentlemen, Hoese and Russell, in their employment with the
company, and I would think that any document that would tend
to show from that company would be relevant. So I would have
overruled the relevance objection.

MR. BAHLER: Thank you, your Honor.

MR. ALBRIGHT: Do you have any other objection?

MR. BAHLER: No.

MR. ALBRIGHT: 'Your Honor, I move for the admission of
264, Plaintiff's 264, 267 and 268.

THE COURT: Well, they haven't been identified for the
record.

MR. ALBRIGHT: May I approach, your Honor?

THE COURT: You don't need -- lawyers don't need my
permission to move in a courtroom. Members of the jury, many

judges require that. But I've got a bad back and after 30 -
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years, I wanted to move around the courtroom, and I didn't

‘like some little, old fat judge telling me I couldn't do it.

But I don't have that rule.

All right.

MR. ALBRIGHT: Thank you, sir.
Q. (BY MR. ALBRIGHT) Mr. Middleton, if you would identify for
the record what exhibit -- Plaintiff's Exhibit 264 is, please,
sir.
A. 264 is the Verrazano enclosure specification.
0. And would you identify Exhibit 267, please, sir?
A. 267 is a CP 4X00 product specification.

THE COURT: CP what?

THE WITNESS: CP 4X00 product specification.
0. (BY MR. ALBRIGHT) Would you identify what Plaintiff's
Exhibit 268 is, please, sir?
A. 268 is the Verrazano hardware architecture document.
Q. And what was your involvement with these three documents?
A. I wrote portions of these documents.
Q. Do you know if they were basically documents that were
created at or about the same time back in the time period as
to what they're dated? |
A. These are in the -- '97, first half of '97.
Q. But they're true and correct copies of what you worked on?
A. Yes.

Q. I move for their admission, your Honor.
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MR. BAHLER: No objection.

THE COURT: 264, 67 and 268 are admitted.

MR. ALBRIGHT: Judge, we pass the witness.

MR. BAHLER: Your Honor, if I could correct, there was
an objection, but you’'ve already ruled on that.

THE COURT: I ruled on the relevance.

MR. BAHLER: For what it's worth.

THE COURT: So the record will speak for itself;‘

CROSS-EXAMINATION

BY MR. BAHLER:
Q. Mr. Middleton, I've handed you what's been marked into
evidence as Defehdant's Exhibit 123. 1I'll get it.up on the
board. First page is up on the board. That's actually a
collection of exhibits, right, sir, or a collection of
drawings?
A. Yes, sir.
Q. All right, sir. And those are drawings of various
versions of the label that was applied to the 4100 and 4200
products, right? |
A. These are labels that were applied to different versions
of the 4100 and 4200 product.
Q. Okay. Please turn to page 6 of that document. And this
is a label for the 4100, 4200 product, right, one of the
labels that were applied to those products, rigﬁt?

A. Yes, sir..

30
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Q. Okay. And on that label was included the statement that
product was protected by U.S.'Patént Number 972, that's the
patent in this case, right, sir?

A. Yes, it is.

0. And if I understand your testimony, it was your decision
to add that patent number to that patent label, right, sir?
A. Yes, sir, it was.

0. And after that, the label was actually applied to those
pro@ucts, right? '

A. Yes.

Q. Now, you mentioned several people that you talked to. You
talked to Mf. Hoese.‘ He's one of tﬁe inventors before you
made the decision to apply that label, correct, sir?

A. Could you repeat that?

Q. You talked to Mr. Hoese before you made the decision to
apply-that label, correct, sir?

A. Yes, I spoke to him before.

0. And he didn't tell you not to put that patent number on
the product, did he, éir?

A. No, he didn't.

Q. And you talked to Mr. Wanamaker you mentioned, right, sir?
A. Yes.

Q. Mr. Wanamaker was a very special individual within

Crossroads, correct?

‘A. .He was a senior engineer.
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Q. And, in fact, he was a member and active participant in

‘tHe Standard Setting Committee for the SCSI standards, right?

A. Yes.

Q. And you knew that, right?

o]

Yes.

Q. And that's why you went to him, right?

A Yes, it waé.

Q0. And he -- and based upon the conversation you had with
him, you deéided and based upon the conversation you had with
him and based upon the conversation you had with Mr. Hoese,
you decided that the invention was in the 4100 and 4200
products, right? v . .

A. I would say it was not based on Mr. Hoese's -- the
conversation with Mr. Hoese.

Q. Okay. At least it was based upon -- well, at least after
the conversation with Mr. Hoese and Mr. Wanamaker, you added
that paint label?

A. Yes.

Q. And the label was actually applied to the 4100 and 4200
products, correct, sir?

A. Yes, patent labels were applied.

Q. Okay. And this was about January or so of the year 2000,
right, sir?

A. I don't know that the -- exactly the labels were applied.

Q. Well, this one, in particular, is dated April 3rd, 2000,

32
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right?
A. Yes. The reason -- yes, that's true.
Q. So that's a little bit later, but if you back up -- if you

look in the package there, I don't have to display it, but if

you look in the package there, when you look at that date

which is the revision history, some go back into '99, some

even go back in -- or some are 2000, right, sir?

A.

Q.

That's true.

All

right.

So that label was in April 2000, in fact,

other labels with the 972 patent number were created once

before that,

A.

Q.

Right.

All

right.

right, sir?

That's when the labels were created.

And those labels were, in fact, applied to the

Crossroads products, right?

A.

Q.

Well,

I believe they were.

All

right.

Chaparral?

A.

Q.

Now, you left Crossroads in January 2000.

first of all, back when you were deciding to put the

" label on the product, was Crossroads thinking about suing

I can't answer for --

Were you aware of any intention on behalf of Crossroads to

sue Chaparral at that time?

A.
Q.

A.

No,

I'm not.

Now, you left Crossroads in January 2001, right, sir?

Yes.
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Q. Up until the time you left in January 2001, had anybody
ever expressed to you that within Crossroads that they thought
the patent number should not be applied to the Crossroads
products in accordance with the labels in Exhibit 1232

A. No, no one had given me that.

Q. Just so we're clear hereﬁ you were the director of
engineering, to begin with, énd vice-president of engineering,
those jobs started in the fall of 1998, right?

A. I believe so,;yes.

Q. And as director of engineering first and as vice-president
of engineering, you are in charge of all hardware and software
development within Crossroads, right?

A. Yeé.

Q. Okay. And that continued all the way until the time you

left in January 2001, right, sir?

A. Yes.
Q. All right, sir. During any of that -- during any of the
time you were at Crossroads -- and you started there in

January '97, right, sir?

A. That's true.

Q. Duriﬁg any of that time, did Crossfoads ever have in-house
a Chaparral product?

A. We did have a Chaparral product.

Q. Do you know what product that was, sir?

A. I don't know, though.
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Q. Was that at all unusual in this industry?

A. No. It's fairly typical.

Q. So the fact that there's nothing sinister about the fact
that Crossroads had a Chaparral product in its house?
A. I don't believe so.
Q. Right? And, in fact, there would be nothing sini;ter, as
far as you're concerned, with Chaparral having a Crossroads
product in its house either, right?
A. No, I don't believe so.
Q. Pass the witness.
RE-DIRECT EXAMINATION

BY MR. ALBRIGHT:
Q. Mr. Middleton, how old a man are you?
A. Pardon me?
Q. What's your age?
A. I'm 43.
Q. Forty~three. As a 43-year-old man, are you familiar with
the concept known as making a mistake?
A. Yes.
Q. I know it takes on some high importance in a. courtroom
like this than there are small issues like the labeling seem
like theytre a major importance?

THE COURT: Mr. Albright, do you have any questions,
sir?

MR. ALBRIGHT: Yes, sir. I apologize.
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Q. (BY MR. ALBRIGHT) Describe for the jury, if you would,
please, sir, what percentage of your time at Crossroads you
spent worrying about what label to put on its products.
A. 1I'd say very small percentage of time.
Q. That's all I have, your Honor.

THE COURT: Any further questions of this witness?

MR. BAHLER: No, your Honor.

THE COURT: You may step down. Thank you. May this
witnesé be excused, counsel?

MR. ALBRIGHT: Yes, sir.

THE COURT: You may be excused. You may call your
next witness. '

MR. ALBRIGHT: Your Honor, we want to call Mr. Brian
Bianchi, B-I-A-N-C-H-I.

THE COURT: If you'd come forward, please. Thié is
Mrs. Sims. She's going to administer an oath to you, sir.

(Witness was sworn.)

THE COURT: You need to walk around this column and

‘have a seat up here in the blue chair. And if you would,

please, sir, tell us your full name and spell your last.
THE WITNESS: First name is Brian. My last name is
Bianchi, B-I-A-N-C-H-I.

BRIAN BIANCHI, called by the Plaintiff, duly sworn.
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DIRECT EXAMINATION
BY MR. ALBRIGHT:
Q. Mr. Bianchi, would you introduce yourself to the jury,
please?
A. My name is Brian Bianchi, Director of Software at
Crossroads Systems.
Q. You met Mr. Middleton, who is a hardware engineer, ahd
you're a software engineer?
A. That is correct.
Q. From your perspective, would you tell the jury what the
difference is from your role as a_software engineer and that
of the hardware eﬁgineersé
A. My role is to really work on the -- to manage the firmware
process and the firmware that runs on the router and controls
the function of the router on the software perspective.
Q. There's a new product that's been released recently by
Crossroads, correct?
A. That is correct.
Q. Would you fell the jury what the name of the new product .
is?
A. The new product is called Catamaran. It's also known as a
Crossroads 8000 router.
Q. Does the new product that was just released for sale, does
the new product havevthe LUN management feature as it's known

as access control?
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A. Yes, it does.

Q. Are you generélly familiar with what are known as SCSI
reserve commands as well as what's known as LUN mapping?

A. Generally, yes.

Q. Could you perform the LUN management or called access
control, could you perform that what is now in the Catamaran

through what are known as a function called SCSI reserve

release command?

A. No, you cannot.
Q. And are the SCSI reserve release commands, what has been
historicaliy'in the router products at Crossroads sold?
A. Yes, it is. '
Q. Could you perform LUN management, the LUN management or
access control feature that's now in the Catamaran through
what's known as LUN, or logical unit number, mapping as you
understand?
A. Not as I understand it, no.
Q. Pass the witness, your Honor.

CROSS-EXAMINATION
BY MRt GARRETT :
Q. Good morning, Mr. Bianchi.
A. Good morning.
Q. My name is Mark Garrett. I represent Fulbright in this
case. I believe we've met before?

A. Yes, we have.
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Q. I just have a couple of questions about the Catamaran
product that you mentioned and, also, the LUN mapping that you
talked about. My first question is, what did you mean by LUN
mapping?

A. What is implemented in Catamaran is the ability to
restrict certain hosts from seeing the devices behind the
router.

Q. So when you referred to LUN mapping, were you referring to
what the Catamaran'doeé or some other concept?

A. To what the Catamaran does.

Q. Okay. And so, are you saying that the Catamaran does not
do access contrpl as you understand it? -

A. I did not say that.

Q. Okay. But I think you said that -- maybe I was hearing
something differently, but you said LUN-mapping does not do
what you understand Catamaran can do, right?

A. The terms are -- I'm getting confused on the terms between
what you asked and what Mr. Albright asked.

Q. Okay. Am I right or am I --

A. The LUN —- the SCSI LUN mapping commands that are part of
thé standard are implemented in Catamaran, as well. And that,
I do not believe, based on my knowledge, can be -- can
implement the LUN management to use that term that is
implemented in Catamaran.

Q. So you're familiar, right now, with SCSI LUN mapping; 1is
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that right?

A. On the surface, yes, 1 am.

Q. Okay. And you're sure it's not what Catamaran does to
achieve what's called LUN management, right?

A. Based on my understanding in the standard, yes.

Q. Now, we talked a little bit -- you and I -- I took your
deposition outside this courtréom sometime ago, right?

A. That is correct.

Q. And I think we talked about your understanding of SCSI LUN
mapping at that time?

A. Correct.

Q. Do you remember that?

A. Yes, I do.

Q. Now, at that time, it was my understanding that you didn't
know whether the Catamaran product actually had SCSI LUN
mapping; is that right?

A. I believe that is correct, yes.

Q. And ybu moreover testified, I believe, that you didn't
know whether -- you didn't really unaerstand SCSI LUN mapping.
Is that fair to say?

A. From what I remember my answer was, I'm not an expert in
that area, so I couldn't go into details that yoﬁ were asking
about functionality.

Q. Right. But I did specifically ask you whether or not SCSI

LUN mapping was in Catamaran, right?
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A. I don't remember whether you asked me that or not.

Q. I apologize for the pause here, Mr. Bianchi. You just
kind of threw me off just a touch. Now, while I'm looking for
this, I believe Mr. Middleton earlier today -- and you weren't
in the courtroom, I understand that, when he testified, but he
discussed the fact that the Catamaran product can actua}ly
control access between sections of devices. 1Is that your
understanding?.

A. The Catamaran upit‘can control access to SCSI disk arrays,
for example, yes.

Q. Right. But it actually does it on a device-by-device
basis, right? bisk drive-by-disk drive and not portion of the
disk drive by a portion of the disk drive?

A. It is done at the LUN level, yes.

Q. Okay. We talked about LUN mapping pages, SCSI LUN mapping
pages during your deposition, and I believe I asked you if the
Catamaran device -- excuse me, the Catamaran device mapping
that's what actually performs the LUN management; is that
right?

A. Could you repeat the gquestion?

Q. Sure. I don't mean to get you confused. The Catamaran
product has a feature called Catamaran device mapping, right?
A. Correct.

Q. Okay. And that's what's responsible for what's known és

LUN management, ‘right?
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A. Correct.

Q. Okay. Now; I asked you during the deposition if the
Catamaran device mapping in any way complies with the SEC
standard. And you understand that the SEC standard, all these
acronyms is actually a SCSI standard, right?

A. That is correct.

Q. Like the SCSI LUN mapping thét we've been discussing?

A. (Moving head up and down.} A

0. If the Catamaran device mapping complies in any way with
the SEC standard»suggested implementation of its LUN

mapping --

MR. ALBRIGHT: Your Honor, I would ask he ask a full
question as opposed to paraphrasing out of a deposition. I
believe it's appropriate to ask a question, and if he wants to
impeach him or cross him with that answer, that's fine. But
he's paraphrasing.the question, and I want to make certain Mr.
Bianchi --

THE COURT: Is that an objection?

MR. ALBRIGHT: Yes, sir.

THE COURT: Restate your question.

0. (BY MR. GARRETT) Yes, your Honor. Mr. Bianchi, does the
Catamaran products device mapping feature implement the SEC
standards suggested implementation of SCSI LUN mapping?

A. I guess I'm getting them as two separate things. There's

a device mapping which is part of the router we're .calling LUN
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management. And there's a SCSI standard which is LUN mapping,

‘which is different than the device mapping that we're

referring to.

Q. So is the latter within a former?

A. My understanding is that they're independent.

Q. Okay. Does the Catamaran product actually have SCSI LUN
mapping in it?

A. To the best of my knowledge, it implements that portion of
the standard, yes.

Q. Now, let me ask you about the Catamaran device mapping.
First of all, is it true that there is only one active map
associated with 'a éompﬁtéf at a given time using Catamaran's
device map?

A. A given host has one map through the device, correct.

Q. And each device map that can be assigned with a different
host, it can assign access to different storage; is that
right?

A. Could you repeat the question?

Q. Sure. As I understana it, using device mapping, you can
have a computer and there can be a map within a Catamaran
product that actually has a list in a sense of storage devices
to which that computer gets to talk, right?

A. That is correct.

Q. And those lists, the information those maps can be set up

any way that somebody wants to set -them up; is that right?
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A. Those maps are configured, yes.

0. And so, the maps can have -- they could bésically assign
access for a given computer to any different storage
combination --

A. That is correct.

Q. -- is that right? 1It's also my understanding that the
maps can be saved across power cycles and resets; is that
right?

A. That is correct.

0. And this is the Catamaran device that we're talking about,
right?

A. Correct.

Q. Now, is it true that if a computer isn't mapped to a
particular storage device, if that storage device is not on
his map within the Catamaran device mapping, he doesn't get to
talk to that storage device; is that right?

A. That is correct.

. Q. So there's no command that the computer can issue that

wiil actually get through to a storage device that's not on
his map, right?

A. That is correct.

0. 1Is it also true that computers, they can’'t change their
maps in Catamaran device mapping to change who they get access
to, what storage devices?

A. The host cannot directly change the map.
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0. And finally, the Catamaran device maps, they can be
altered by an opefator or administrator; is that right?
A. That is correct.

Q. Thank you. Pass the witness.

MR. ALBRIGHT: No more questions.

THE COURT: You may step down, sir. Call your next
witness.

MR. ALBRIGHT: Your Honqr, may we approach?

THE COURT: Sure.

(At the Bench, on the record.)

MR. ALBRIGHT: Your Honor, the next witness would be a
gentleman named Russ Bleakley, B-L-E-A-K-L-E-Y, and he would
be present by deposition, your Honor.

THE COURT: Okay.

MR. ALBRIGHT: And Mr. Bleakley is a former, first,
Crossroads and then, Chaparral employee who will testify about
certain issues, and defendant is going to object. I don't
know really what to say. If you want to read the section Mr.
Bahler's going to object to.

MR. BAHLER: Do you have them marked?

MR. ALBRIGHT: We do.

THE COURT: Why don't you tell me generally, then I'll
read it.

MR. BAHLER: Your Honor, this is Mr. Bleakley, first

of all, is not an employee of Chaparral any longer, so he
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wasn't a speaking agent, he wasn't speaking on our behalf. He

wasn't the 36 witnesses, is not in any‘way a party admission,

number one.

THE COURT: So at the time of the deposition, he
wasn't either of your client?

MR. BAHLER: Exactly, your Honor. And, in addition,
the statements that he made were -- this is just
black—-and-white color television business. They said what do
you think about LUN zoning or LUN whatever it was. And he
said, well, it's like a color TV set. If you don't have it,
it's like a black-and-white TV set.

And,-your Honor, this man is not qualified to render
that opinion. In addition, that's an opinion testimdﬁy'by a
lay witness, and this is objectionable because it's opinion
testimony. Secondly, your Honor, during --

THE COURT: Wait, opinion by a lay -- has he been
designated as an expert witness?

MR. BAHLER: No, your Honor.

THE COURT: All right.

MR. BAHLER: In addition, your Honor, I don't have the
transcript with me, but the portion of the transcript that we
had counter-designated he admits he doesn't know anything
about LUN zoning. So he admitted that he doesn't even have a
basis to make that statement.

If you'd permit me to get the transcript from --
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THE COURT: 1It's probably a good idea. Members of the
jury, I'm going to'give you a morning break. You'll have time
to stretch, go out, see if it's raining. Don't run away. Be
ready to come back.

(Jury not present.)

MR. ALBRIGHT: Mr. Bleakley had no ability to offer
tﬁese opinions --

THE COURT: Well, if he was so able and he wanted to
give an opinion, why wasn't he listed as an expert witness?

MR. ALBRIGHT: Your Honor, I think it's a perfectly
acceptable lay Qpinion of a person like Mr. Bleakley.

THE COURT: There are no lay obinions anymore.

They've changed the Rules of Evidence. You cannot give an
opinion anymore. And you read the notes behind the new rules,
and that was the whole point. You bring in an accountant to
get the professional nuts and bolts,.and then, you ask them,
was this a well-managed company, you know, they used to allow
them to do that.

But all the bright stars and their wisdom have said
you're not going to do that anymore. If he's going to give an
opinion, test him out through Daubert.

MR. ALBRIGHT: Your Honor, it's not -- Mr. Bleakley is
a person who had to deal with a customer who they had promised

they would sell the LUN zoning to, and he had to deal with a

" customer about having to take out the LUN zoning. And,
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basically, the questions were of what was the importance from
his perspecti&e in his jéb of the LUN zoning.

THE COURT: And that's not an opinion?

MR. ALBRIGHT: Your Honor, it's going to be his
testimony as to why customers --

THE COURT: I'm not saying his opinion may not be
admissible, but if he's not listed. as aﬁ expert and tésted as
an expert, he can't give an opinion anymore. Let me read this
because I'm not sure I understand at all what y'all are
talking about.

MR. BAHLER: Your Honor, when you're finished reading,
i found that portion of the deposition that I'd.like to read
to you.

THE COURT: All right.

MR. BAHLER: May I be heard, your Honor?

THE COURT: You may.

MR. BAHLER: Just .so we're clear, the portion that
we're objecting to is from page 47, line 15 through page 48,
line 15, all right? Is that whepe y'all are reading?

THE COURT: I have been -- I don't know. Mine has
11.10.

MR. BAHLER: The 6bjection we have specifically is to
page 47, line 15 to page --

THE COURT: You're looking at pages, and I'm

. apparently looking at minutes.
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MR. BAHLER: 1Is this a video?

THE COURT: Okay.' I've got a page. Go ahead now.'v

MR. BAHLER: Page 47, line 15 through page 48, line
15. That's the objection part.

THE COURT: All right.

MR. BAHLER: All right.

THE COURT: Your first objection?

MR. BAHLER: This is opinion testimony.

THE COURT: Well, I understand, but, I mean, I've got
some other things marked before that.

MR. BAHLER: This is the only objection we have to
this whoie deposition. - .

THE COURT: Okay. Page 47. All right.

MR. BAHLER: 47, line 15 to 48, line 15. And this is
where he analogizes LUN zoning to this color TV,

black-and-white TV business, okay? On page 53, beginning at

line 9, and the following questions and answers were

prdpbunded.

| - THE COURT: Well, before you're ready to read page 53,
as I understand it, you're objecting to the question. So
given the direction that SAN products are -- that's S-A-N --

products are headed in the LUN zoning feature as a feature

that will only -- that type of feature, not LUN zoning itself

necessarily, but that type of partitioning feature is

something'thét will only increase in value.
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And there's an objection and the answer is yes.
Queéstion, why is that? Objection. Question, for the same
reasons you just talked about. Further objections. Answer,
yes, as I think, yes, you need certain features as the
technology evolves. If you don't have them, then you've got a
black-and-white television and nobody wants it.

And the question, help me out there. What do you
mean? I mean, you have a black-and-white TV. Does that mean
other people have color TVs so no one wants a black-and-white
TV? Answer, right. Stgreo on their television. Question,
that's the kind of feature LUN zoning is in your opinion?
Answer, yes, I think it's a preferred feature in a~serious
storage network, yes.

All right. Now you can read it into the record your
basis for the objection.

MR. BAHLER: The basis for the objection is that
entire line of questioning seeks to elicit opinions. This is
a lay witness, not an expert witness. He's never been
designated as an expert, and he admitted so in his
cross-examination the following series of questions and
answers.

Question, are you familiar -- this is page 53
beginning line 9. Question, are you familiar with the
technical details of the LUN zoning feature? Answer, no. Are

you familiar with any of the code associated with the LUN

50°
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zoning feature? Answer, no. Are you familiar with the
function -- pardon? ‘Are you familiar with the functionality
features? And it says functionality feature but what was said
was LUN zoning feature.

Question, Mr. Albright. Objection, leading. Answer,
no. And, again, I'have never used it in a router, and to this
day at MacData, which is his present employer, I don't need to
use the LUN zoning feature in any of-the product that was
there.

So this gentleman has no experience with'this stuff at
all. He doesn't know anything about it. He was just --

THE COURT: Well, he's a salesman. I've read,
starting on page 4, all the way through to where you have
objected, and he's full of opinions as all salesmen are, but
none of them are admissible in my judgment, none, zero. I
wouldn't let any of the testimony of this gentleman in, but I
will sustain the objection to the opinion of black-and-white
color TVs.

If you'll hand that back to Mr. Albright. You may
make whatever record you want by bill, Mr. Albright. If
you're going to have opinions given, you've got to put them
down as an expert so that they can be tested. This person's
testing, he couldn't even get through a filter. All right.
Take five minutes.

(Recess.)b
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THE COURT: All right. For the state of the record, I
only have one objection to ﬁhe testimony and that objection is
sustained. Now, are you going to read the rest of it?

MR. ALBRIGHT: Not at this time, your Honor. We're
going to -- it causes some shifts --

THE COURT: That's fine. However you want to try it.

But on deposition, counsel, I appreciate getting it a little

in advance so that if I can read the transcript, it's helpful.

But sometimes you're just going to have to go ahead and start
reading the deposition and then, make your objections as we
go, because there are some facts in the testimony of this
gentleman Bleakley - what an appropriate name -- from the
standpoint of facts.

He sold, he had trouble with his customers when none
was removed, but, you know, he can't testify they removed it
because of the lawsuit. He can't testify to all of these
opinions. But the fact of what happened, what he told the
company wouldn't be admissible.

And I could handle that on a question-and-answer basis
if —— but if you have a substantive issue, you better notify
me so that I can --

MR. ALBRIGHT: Your Honor, would you like a copy of
the deposition so you could follow along if it won't be
objected?

THE COURT: Are you going to do another deposition

52
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now?

MR. ALBRIGHT: VYes, sir.

- THE COURT: No. Just give me a heads up when you are
going to do that. All right. Bring the jury in.
(Jury present.)

THE COURT: Members of the jury, it occurred to me
when i took the bréak that I probably in my general remarks to
you at the beginning of the trial, I didn't talk to you about
bench conferences, and I need to do that.

The lawyers have the right to ask to approach, warn me
that there may be a train around the next turn that I need to
think about, but they're required to do thét under the ethics
of the profession and representing their clients. And there's
only two ways for me to do that: One is for me to make you go
into the room and wait there and come out. Now, that may be
good exercise for you, but yoﬁ'd be coming back and forth.

So we can do it up here. The Court Reporter has a
little microphone where she can hear everything and gets it on
the record. 1If you were thinking that Lily had mental
telepathy, it's not true, she's‘got electronics and so we can
save you time. That's what we're doing, but don't think
they're trying to hide anything.' They're juét trying to make
this as easy on you as possible and that's the reason we do
it. You may call your next witness.

MR. ALLCOCK: Thank you, your Honor. We would call to
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the stand Geoff Hoese.
THE COURT: IfAyou:ll be sworn, please, sir.
(Witness was sworn.)

THE COURT: Come around this little column and have a
seat, please, sir. And you need to tell us your full name and
spell your last.

THE WITNESS: Geoffry Bfian Hoese, H-O-E-S-E.

GEQFERY B. HOESE, called by the Plaintiff, duly sworn.
bIRECT EXAMINATION

BY MR. ALLCOCK:

Q. Where do you live, Mr. Hoese?

A. I-live in Austin.

Q. How long have you lived in Austin?

A. About 13 years.

Q. Have you ever worked for a company named Crossroads?

A. 'Yes.

Q. Over what time period did you work for the company named
Crossroads?

A. From the end of May 1996 through October of 2000.
Q. Let me hand you a notebook that has Exhibits 1, 4,'5 and 7
in it, and ask you to look at Exhibit 1. And, your Honor, I'm
putting the front page of Exhibit 1 on the screen for the
record.

THE COURT: Are these admitted already?

MR. ALLCOCK: Yes, all except for 7. There, I
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believe, could be an objection to 7.
MR. BAHLER: There is.
THE COURT: All right.

Q0. (BY MR. ALLCOCK) What is Exhibit 17?

o

It's a front page of U.S. patent.

Q. Are you the Geoff Hoese whose name appears on that patent?
A I am.

Qm Who else is on there?

A. Jeffrey Russell.

Q. Two of you worked together on this?

A. Yes, we did.

Q. Could you tell the ladies.and gentlemen of the jury just
briefly, basically, what you did on this invention and what
Mr. Russell did on the invention?

A. Well, we collaborated quite a bit on it in large part.

Mr. Russell was doing a good bit of the hardware design
involved, and I did a lot of the software, other architectural

pieces. Over the large part, there was a fair amount of,

" collaboration.

THE COURT: Now, you.have a very soft voice, and these
two folks over there can't any more hear you than they can
know that the sun is out. So speak up under the microphone.

THE WITNESS: I will.

Q. (BY MR. ALLCOCK) Maybe you could get the mic a little

closer to you. -

55

Oracle-Huawei-NetApp Ex. 1025, pg. 74



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

A. Do I need to repeat that?

Q. You can put that down. We'll get back to that in a
minute. What did you do? What was your job when you first
started at Crossroads in May of 19962

A. When I first started at Crossroads, I was mainly involved
in trying to find areas to do products to provide connectivity
between Fibre Channel devices and storage devices.

Q. Did you have any experience in that kind of work before
you came to Crossroads?

A. Well, I had a fair amount of storage experience at
different companies and, also, working in networking industry
and development roles of previous companies and manageﬁent
roles.

Q. Could you give the ladies and gentlemen of the jury a
little bit of an idea of the kinds of companies you worked for
and the kinds of things you did prior to Crossroads?

A. Immediately before coming to Crossroads, I managed the
network device driver development group at Compaq. Had spent
a couple of years there through their acquisition of Thomas
Conrad Corporation, where I did the same thing, .managed the
development group, and was involved in development of device
drivers and software runs the network, adapters.

Q. Let me stop you right there. A device driver, is that
software?

A. Yes, it is.
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Q. And what does it do?

A. It interfaces the operating system to the external storage
devices or network devices as the case may be.

Q. And you said you ran a group?

A. Yes, I managed the group who did thevdevelopment of those
device drivers. -

Q. Okay. What dia yoﬁ do before that, sir?

A. I was with IBM in a variety of roles, mainly involved in
development of storage and networking software.

Q. Okay. And did you work in this storage area anywhere
before that?

A. Dell Computer Corporation prior to that, was involved in
various aspects of storage RAID devices, RAID controllers,
developing -- as a software developer, developing those sorts
of products.

Q. Okay. You're going to have to keep your voice up. What
is your educational background?

A. I was a pﬁilosophy major in school. . I did not complete a
degree.

Q. Where did you go to school?

A. University of Southwestern Louisiana, which is now
University of Louisiana, Lafayette, and briefly ét the
Louisiana State University.

Q. You say you were a philosophy major. When did you first

start writing software?
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A. I wrote my first software when I was in high school in the

"mid-to-late '70s.

Q. How many other patents are issued to you other than the
972 patent, which is Exhibit 1?

A. I have five patents.

Q. What do you do now?

A. I worked in a technical adyisory role as just a -- kind of
a consulting arrangement with start-up here in town. I havé
some other involvement with other stért—ups and am looking at’
other roles that I may do in the future.

Q. Why did you leave Crossroads?

A. I sbent a ﬁumber of.years there, you know, four years or
more working really hard, developing products, development
company, had a lot of time and effort I put into it and was

ready to take a break and look for something new to do.

Q. Okay. Can you explain your invention of the 972 patent

invention in your own words, sir?

A. The invention provides a method for connecting computers
to storage devices, providing that connectivity, the ability
to map storage between different devices, providing virtual
local storage and security management capabilities for those
devices.

Q. Well, what was the state-of-the-art at the time that you
came up with your invention? How were people doing that sort

of - thing?
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A. Primarily through the use of network servers.

Q. Okay. Let me place before you Exhibit 537 and some --
it's a demonstrative that has not been objected to, your
Honor. Would this help in explaining what the
state-of-the-art was when you came up with your invention?

A. Sure. This diagram shows a network server connecting
multiple computers to multiple storage devices.

Q. Okay. I notice on the left, it's Fibre Channel. What is
that?

A. Fibre Channel is a serial transport medium, can carry
various protocols, storage data, network data at a high speed
interconnection between computers.

0. BAnd I notice it says $S-C-S-I. Is that SCSI on the other
side?

A. That's correct.

Q. What is that?

A. SCSI is the -- a bus interconnect to connect storage
devices together, connecting storage devices to hosts, to
computers.

Q. And is that different than Fibre Chanﬁél?

A. Yes, it is.

Q. Now, what was the pfoblem with the setup shown on Exhibit
537 as you saw it?

A. Well, the main problem is the network server is expensive

to maintain, it has various bottlenecks in transferring data
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between these things, has to go through a lot of effort to
translate-the data requests, get the data frbm one side to the
other.

Q. Okay. Let me show you Exhibit 567 again -- wrong one.
Exhibit 567 again, unobjected to demonstrative. What is this
bottleneck that you're talking about?

A. Well, what this shows is a network request coming from the
left side, all the computers would be hooked up here, putting
all these data requests into a network server. The network
server has to process those from higher level network
protocols to a more intrinsic method.

It ﬁas to tfanslate them through a file system to
represent the data on the storage medium, fhen it has to send
those requests out after it's translated in the file system to
the storage devices to get the data, bring that data back, and
go through a reverse process of rebuilding those network
protocols to send the data back out. So that takes a lot of
time.

Q. So how did your invention improve on this basic situation?
A. Well, using the invention;in this role, you basically have
the computers on the one side speaking their native low-level
block protoéols that they communicate with to storage devices,
routing those through a storage router, and connecting those
devices to the actual storage without having to do the

translation from the -- through the network protocols or
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translation through the file system.

‘0. You mentioned a storage router. What is a router?

A. Router is the device that interconnects multiple
interfaces and send; that data according to mapping tables, to
different devices.

Q. And how is that different than a server?

A. Well, a server primarily can -- provides connection point
for multiple computers and represents the data locally. The
device is locally rather than passing that data directly
through, and so, it provides that interconnect point in such a
fashion that th& -- it manages all those connections.

It maﬁages the data as it apéears there on the
computer, and it has to -- it has a file system that it has to
layer above the storage devices. It has the network
protocols, so it does a lot of protocol translation. So it's
providing the protocol translation between the similar devices
as well as the data representation through the file system
that's different.

Q. Okay. Let me show you Exhibit 545, graphics Exhibit 545.
And using that, can you explain the basic difference between a
router and a server?

A. Well, here we have all the computers, again, on the other
side connected by Fibre Channel to the router. The storage
devices on the right-hand side. When these computers, want to

talk to data, they're speaking -- they're seeing those devices
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as storage deviges directly.

They're not —-- they're having to talk the same
protocol, they're not having to go through a different
protocol translation to talk to these devices. They're also
seeing that data represented directly. They're not seeing it
represented through a file system.

So when computer A wants to talk to device A and get
ﬁhat,data, he ié reading-and writing that data directly to
that device through the router, and the router handles the
interconnect to that device, but it doesn't have to do any
protocol translations or file system translations.

Q. So in the case of a router, there isn't that pileup that
occurs, it just kind of passes directly through; is that
right?

A. Correct.

Q. Now, is this your whole invention here?

A No, it is not.

Q. What more did you do?

A. Well, the invention incorporates virtual local storage and
access controls that provide for the capability for the router
to virtually map the different storage devices to different
computing devices so that access can be controlled, visibility
of devices can be controlled differently for different
computers.

Q. What do you mean by access codntrols?
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A. Access controls in this sense, really, are the ability to
see a device to know whether it's there, to read, write or
modify data on that device to perform manipulation on that
device by a computer.
Q. What do you mean by virtual local storage?
A. Virtual local storage refers to in that the computers are
conﬁecﬁed to the. storage devices, and seeing that represented
in their native protocol, they see those devices. And through
the mapping and access control, they can see different devices
as though they are the devices that are local to the gomputer.
You have your hard drive in your computer, your
computer sees it as drive C, for example, the -- you know,
that your local drive, with the access controls in the router,
we can map the different drives to the different computers so
that they appear to be as that local storage differently to
the different computers.
Q. So then, with your invention that computer A would look at
that remote storage A and see it just as if it was in the box?
A. Yes.
Q. Let me show you exhibit -- graphics Exhibit 580. And
perhaps you could come down and explain to the ladies and
gentlemen of the jury, in moré‘detail, this concept of access
controls.
A. Okay. What we have here are two computers and three

storage devices. These two computers are talking to the

63

Oracle-Huawei-NetApp Ex. 1025, pg. 82



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

router, seeing the storage through the router, this map
through the router. In this case, drive A can see drives one
and drive three. He can't see drive two access control and
map so that this drive doesn't exist as far as A's concerned,
doesn't know it's there, can't see it, can't read or write to
it, doesn't know it exists.

Drive B, on the other hand, sees one and two, but not
three. So from drive A's perspective, this might be the C
drive, this might be the D drive.
Q. I think you said one and two. Did you mean to say one and
three?
A. Yes, I did. I'm sorfy. One and three.
Q. For the record.
A. Drive B, on the other hand, would see this as a C drive
and this as the D drive. So they'd have common access to this
one drive, but this computer went to see X. The data,
wouldn't know the drive was there, wouldn't know the data was
there whatsoever. |
Q. Okay. Stay right there. Let me place before you Exhibit
590, which is figure 3 of the patent with some color applied.
Could you explain your invention with respect to Exhibit 5907
A. Very similar drawing in concept, a little more schematic,
you know, technical drawing in that sense, but it shows
multiple computers connected to multiple storage. It

additionally shows that its storage device can have some
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subsection of storage. It can also leave out. So we can have

- a storage device that is global to all these computers.

We can have restrictions such that only one or some

" number of computers can have access to that storage. And we

can parse it out differently for different computers and
within the subsections of the storage device in the computers.
Q. We've heard the term LUN. What is aVLUN?

A. A LUN is a term for a logical unit, which is the smallest
addressable unit in the storage device.

Q. Can you -- does this LUN concept have anything to do with
access controls?

A. Well, it is the base unit of éccess control tﬁat can be
allocated. So when a computer wants to talk to a storage
device, it can talk to a disk drive or that disk drive could
have multiple logical units within it, and those logical units
can be addressed separately. So the access control can apply
to the different logical units, or it can apply to the whole
storage device itself.

Q. So you -- and, again, this>is for the record -- you
pointed tb that kind of tower 62. Are there any .LUNs in that
tower 627

A. Right. The different elements A, B, C and D; listed in
62, represent the logical units in a single storage device.

Q. I see. And is there any other LUN shown on there?

A. Well, the global data represented in 60 and 64 in the
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storage device as a whole is addressed as a logical unit.
It's not démonstrated here that that's broken out because of
the intent of the drawing was to show that you could address
it both by the logical units or by the whole thing.
Q. You can have a seat. So what's the basic advantage of
this over what came before?
A. Well, primarily, it's faster. It provides the -- a
similar set of capabilities that the network server will
provide without a lot of the overplay. So it's easier to
manage, in some respects. It's just better performance. It's
faster, cheaper.
Q. When did you invent this?
A. 1In March of '97.
Q. Can you turn to Exhibit 7. What is Exhibit 772
A. Exhibit 7 is a concept document that I faxed to our patent
attorney at the time.

MR. BAHLER: Objection, your Honor. This is an
exhibit that is not yet in evidence.

THE COURT: He's just describing it. He hadn't
moved --

MR. BAHLER: He's getting into it a little bit more.
He's talking about the contents.

MR. ALLCOCK: I'm just going to ask foundational

questions.

THE COURT: All right.
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Q. (BY MR. ALLCOCK) So the cover is a fax page; is that
right?

A. That's correct.

Q. And is that in your handwriting?

A. Yes, it is.

Q. And it's to who?

A. To Anthony Peterman, who was a patent attorney working for

us at Crossroads.

= T N o

- o]

Q.

And it's from who?

From myself.

Okay. And it's got his fax number on it?

Yes, it does.

And it's got your phone number on it?

Yes, it does.

And it's -- what's the date on the document?

5-28-97.

So did you fax this to Mr. Peterman on or about that day?
Yes, I did.

And then, pages -- the next two pages of the document,

what are those?

A.

Those are descriptions and drawings of the invention and

some of the state-of-the-art before the invention.

Q.
A.

Q.

And did you create those in your own hand?
Yes, I did.

And was this done in the ordinary course of your business

67

Oracle-Huawei-NetApp Ex. 1025, pg. 86



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

at Crossroads?
A. Yes.
Q. Offer Exhibit 7 in evidence, your Honor.

MR. BAHLER: Your Honor, may I ask one question on
voir dire?

THE COURT: You may.

VOIR DIRE EXAMINATION

BY MR. BAHLER:
Q. Mr. Hoese, does the fax machine at Crossroads put little
date lines at the top of faxes so you can tell when they're
faxed? |
A. I believe most fax machines do that on the sent copy of
the fax, you know, on the recipient side, yeah.
Q. All right. And this is all in your handwriting, right?
Yes.

You prepared this whole thing?

= T

What it's typed with.
Q. And you prepared this whole thing?
A Yes, I did.
Q. Did you fax it personally to Mr. Peterman?
A I believe I did, yes.
MR. BAHLER: Your Honor, we have a relevance
objection. May we approach?
THE COURT: You may.

(At the Bench, on the record.)
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MR. BAHLER:. Your Honor, this is the conception
ddcument. Conception requires not 6nly that it be produced in
writing, but it be communicated to somebody else, and that
requires corroboration, also. Simply inventor testimony is
insufficient to make this document relevant for any purpose.

He's testified that he personally did it. That's not
good enough. ~That's not corroboration in accordance with the
law. And this document cannot possibly stand as a conception
document under any interpretation of the law,'ahd therefore,
it's irrelevant to any issue in this case.

THE COURT: Well, that would be absurd law if that was °
the law. Recipient couid die, could never die. This witness'
credibility is in issue, but not the admissibility. So it is
admitted without -- overruled.

MR. BAHLER: Thank you, your Honor.

DIRECT EXAMINATION (Resumed)
BY MR. ALLCOCK:
Q. So referring, first, to the first page of the eXhibit,
that's just a fax cover sheet that shows that you faxed it fo
Peterman?
A. Yes.
Q. And he was the patent lawyer you were working with?
A. Correct.
Q. Okay. Then, on the next page, what is that generally

describing? I'm not going to go through it line-by-line.
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What is that generally describing?

A. The text basically describes state of what was available
at that point in time, what the -- the context of the problem
being addressed and the essentials of the concept, the
invention as a concept here, describes essentially what -the
invention would do.

Q. Okay. I see down'on the bottom, there{s a bloék diagram.
Is that similar to one of the graphics that we looked at
earlier today?

A. It would be. It basically shows workstations connected
through a network server to storage devices.

Q. Okay. So you have four workstations and three remote
storage devices?

A. Correct.

Q. 1Is that black bar going through the middle, that's a Fibre
Channel?

A. It could be Fibre Channel, it could be an Ethernet
network. 1It's basically some network, a local area network
interconnecting the computers together.

Q. Okay. Now, looking at the next page, there are two
pictures on the next page. What is the top picture?

A. The top picture shows a storage router as oppbsed to the
network server interconnecting computers to storage devices.

Q. Okay. Now, does this show your invention?

" A. No, it doesn't.
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Q. 1Is this similar to a graphic that we saw earlier today?

A. Sure. That's -- it's similar in that -- it's dissimilar

in that it shows by direction connections. It shows clients
on both sides of the storage router and storage on both sides
of the routers, but similar in that, it shows workstations
connected through the storage router to storage devices.

Q. So you have workstations and a storage router but no
access controls?

A. Correct.

Q. Okay. Now, the -- and why did you put this figure in
there? Why did you put drawing 2 in there?

A.‘ It shows the state-of-the-art at the time.

Q. Okayl And now, finally to figure 3, which bears a
remarkable resemblance to figure 3 of the patent, what is that
depicting?

A. That‘depicts ﬁhe invention which is the storage router
interconnecting the devices and incorpqrating these access
controls routing the virtual local storage.

Q. Now, I notice on the bottom, it says concept by Geoff
Hoese, March 22, 1997, first draft, May 15, 1997. Do you see
that? |

A. Yes, I do.

Q. Did you write that?

A. Yes, I did. |

Q. What does that mean?

7
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A.. I had the idea, you know, the consolidated concept of
integrating these access'controls with a-storage router to
provide this type of alternative to the network server. It
occurred to me, came to me on the 22nd, it was a -- I
recognized it as a good enough idea that I immediately started
working on putting the concept together further and expressing
it --

Q. So it was a big moment?

A. Yeah.

Q. And so then, it took you a little while to write it up?
A. Yes.

Q. Okay. Could ydu look at Exhibits 4 and 5? What is
Exhibit 47

A. Exhibit 4 is a presentation, a set of slides giving an
overview of Verrazano Fibre Channel-to-SCSI bridge concept.
Q. Who prepared these?

A. I believe I did for the most part.

Q. And approximately when were they prepared?

A. They're dated 6-19-96. 1It's probably accurate.

Q. Generally what do they show?

A. They show a Fibre Channel-to-SCSI bridge which provides
the basic connectivity between storage and host computers.
Doesn't necessarily provide for any kind of routing or access
control.

Q. Okay..‘You hadn't come up with that idea yet?:
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A. Correct.
0. And then, if you look at Exhibit 5 -- look at page 2 of
Eghibit 5. What does that show?
A. Exhibit 5 is a document describing, again, the Verrazano
bridge characteristics, the -- it's an architecture document
that describes some of the characteristics we would look for
in designing a bridge product of this sort.
Q. And so, you .were working on all aspects of this router in
this '96-'97 time frame; is that fair to say?
A. Yes, it is.

MR. BAHLER: Leading.

THE COURT: It is.
0. (BY MR. ALLCOCK) What else were you working on other than
the access control feature in the '96-'97 time frame?
A. I was working on designing routers and bridges in detail
storage routers.
Q. You can put that down. We're going to switch topics. Did
any Crossroads product that was in place when you were at
Crossroads use the 972 invention?
A. No, it did not.

MR. BAHLER: Objection. Foundation.

(Last question read back.)

THE COURT: The objection's overruled.

A. No, it did not.

Q. (BY MR. ALLCOCK) Why not?
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A. We were a small, busy, growing company, trying to develop
these products. This was a more advanced feature of -- that
would be added into the product line, so we were getting our
core set of features in place, developing, you know, the core
essentials of the bridge router products, and so, we didn't
have necessarily the bandwidth to go do everything that we
wanted to do.

Q. Bandwidth means manbower?-

A. Correct.

Q. And was there intent to put it in the product?

A. I think there -- I would have liked it in the product.
There was a general desire to get it there, but as far as
there being a broad overall intent, &'m not sure what that
really means.

Q. Did the Crossroads products -- how many other patents do
you have?

A. Five.

Q. Now, were you aware that any Crossroads products were
marked with this 972 patent number?

A. I became aware of that in the course of the depositions,
right.

Q. Did you know it while you worked there?

A. No, I did not.

Q. Was that right? Did the products have your invention in

it?
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A. No, they didn't.

Q. Did you have anything to do with putting that number on?

A. No, I didn't.
Q. Okay. Could you turn back to Exhibit 1 and, in
particular, figure 3. I'm just going to put that in the
background for a minute.

Did you attend Comdex in 1996 on behalf of Crossroads?
A. Yes, I did.
Q. What was shown at that -- at Comdex?
A. We had a technology demonstration showing connectivity
between a single computer and a single storage device.
Q. Did that have anything to do with your invention as shown
in figure 37
A. No.
Q. Why not?
A. It didn't provide any routing. It was connectivity
between a single computer and a single storage device. Had no
routing, had no access controls,-had no mapping.
Q. Had you even thought of access controls by the time éf the‘
Comdex?
A. No, not at all.
Q. Now, had you heard of this HP Mux prior to your coming up
with your invention?
A. Yes, I did.

Q. . What was your understanding of.what that thing did?
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A. Well, it was a Mux. It was a multiplexer. It provided

connectivity between Fibre Channel hosts and storage devices.

It did so without mapping. It did so without access controls.
Q. Did that have anything to do with your invention?

A. No, it did not.

Q. If you flip up to figure 2, what is figure 2?

A. Figure 2 shoﬁs the storage router providing connectivity

between storage and computers as the previous document we

‘looked at,; previous drawing we looked at.

Q. Was that your best understanding of the state-of-the-art
at the time?

A. Correct. That was the state-of-the-art prior to the
invention.

Q. Now, was this HP Mux closer to your invention than figure
2 ‘or further away?

A. It was further away. ft did not do what is.described in
this diagram. It had less functional characteristics than the
diagram exhibits.

Q. How about the thing you shéwed at Comdex?

A. Much less.

Q. In your mind, Mr. Hoese, with reference to figure 3,
what's the significance of your invention?

A. Well, it provides these capabilities of access control,
virtual local storage that allows a network server essentially

to be replaced with a storage router.
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MR. ALLCOCK: I have no further questions of the
witness at this tiﬁé, your Honor. Your Honor, for the'record,
Exhibit 7 was admitted?

THE COURT: It's in evidence.

CROSS-EXAMINATION
BY MR. BAHLER:
Q. Mr. Hoese, let's go back to your patent just a second.
Let's fake a look at -- I have up on the screen Defendant's
Exhibit 1, butvit’s the same as Plaintiff's Exhibit 1. So if
you have Plaintiff's Exhibit 1 there in front of you, that
will be fine for these purposes.

Ybu just finished talking about figure 2, right?

A. Correct.

Q And that's not your invention, right?

A No, it isn't.

Ql That's in your opinion the state-of-the-art, right?

A That's correct.

Q Okay. Take a look at column three in your patent. And
there, beginning right about here, it starts a description of
figure 2, right?

A. Correct.

Q. Let me pull it out a little bif more. It says figure 2 is
a block diagram of one embodiment of a storage router
indicated generally and it continues, right, sir?

A. Correct.
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Q. Back up just a second to the previous page. And you're
talking about brief description of the drawings, right?
A. Okay.
Q. You refer to figure 1 and you refer to figure 1 is a block
diagram of a conventional network that provides a storage
through a network server, right? That's how you characterized
figure 1, right, sir?
A. Uh-huh.
Q: And figure 2, you said figure 2 is a block diagram of one
embodiment of a storage router -—-

THE COURT: You keep saying "storage router," but it
says "storage network." '

MR. BAHLER: You're right.
Q. (BY MR. BAHLER) Figure 2 is a block diagram of one
embodiment with a storage network that provides global access
and routing. That's what you told the Patent Office?
A. That's what it says.
Q. You didn't tell the Patent Office that figure 2 was
state-of-the-art, did you, sir?
A. I think that's implicit in the descriptions.
Q. You didn't call it conventional like you called figure 1,
did you, sir?
A. That's not the language that's there, no.
Q. They're just supposed to know that?

A. I think it's implicit in the text.
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Q. Now, figure 3 is -- you describe figure 3, and that's what
in your opinion shows your invention, right?

A. That's correct.

Q. And you described figure 3, you say fiqure 3 is a block
diagram of one embodiment of a storage network with a storage
router that provides virtual local storage, right, sir?

A. Correct.

Q. You use similar language to the language you used to
describe figure 2, right?

A. I don't think it's apparently similar language. It shows
it provides additional capabilities.

Q. Well, the firét ten words or so are exactly tﬁe same,
right?

A. Sure, yes.

Q. So when you're describing your invention with respect to
figure 3, you use exactly the same language to describe, at
least for the first ten words or so, to describe figure 2,
right?

A. As well as figure 1.

Q. And in your opinion, the Patent Office was supposed to

know that figure 2 was a state-of-the-art and was not your
invention, right?

A. Absolutely.

Q. Okay. Turn back to figure -- column 3, sir. And we just

talked a little bit about the beginning of the description of
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figure 2, and then, it just -- the description continues down.
And in this vicinity -- and this is column 3, line about 45,
starting line about 45 -- it says, in storage network 30, any

workstation 36 or workstation 40 can access any storage device

or storage device 38 or storage device 42 through native

low-level block protocols and vice versa. That's how you

described figure 2, right?

A. Yes.

Q. And that's not your invention, is it, sir?

A. No, it is not.

Q. Okay. And then, you continued by saying the functionality

is enabled by the storage router 44 which routes requests and

data as a generic transport between Fibre Channel 32 and SCSI

bus 34. And it continues: Storage router 44 uses tables to

map devices from one medium to the other, et cetera, see that?
MR. ALLCOCK: Objection, your Honor. I believe that

misquotes the text. It says without any security access

controls. I think counsel possibly, unintentionally, skipped

over that.

Q. (BY MR. BAHLER) Well, Mr. Hoese, the point is, that

describes something that's not your invention either, right?

A. Correct.

Q. So something that routes using native low-level block

protocols and it maps between Fibre Channel hosts and SCSI

storage device, that's not your invention, is.it, sir?
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A. Can you re —-- can you say thét again, please? I didn't
quite follow you.

Q. Figure -- well, figure 2 is not your invention, right,
sir?

A. Figure 2 is not my invention.

Q. And this description is in reference to figure 2, and this
description mentions native low-level block protocols and
mentions mapping, and you say figure 2 is not your invention?
A. That's correct.

Q. Okay. Please turn back to figures, particularly figure 5.
All right. ©Now, you mentioned -- well, first of all, figure 5
describes the routér which is your invention, right?

A. Elements thereof.

Q. All right. Describes the hardware elements of your

“invention, right?

A. Some of them.

Q. And included in there is a Fibre Channel controller,
right?

A. Correct.

Q. And, also, SCSI controller, right?

A. Correct.

Q. And supervisor unit which is a microprocessor, correct,
sir?

A. It very well could be, yes.

Q. And a buffer which is doné at the bottom, right, sir?
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A. Yes.

Q. ﬁow, you talked, a minute ago, with Mr. Allcock about the
Comdex show in 1996, right?

A. Yes.

Q. And that show had a box which is a mock-up of the 4100 box
sitting on a table, and it has cables coming out of that box
fo a PC that was under the table, right?

A. I would not describe that as a mock-up of the 4100
product.

Q. But it had a box under the table and it has wires coming
out of the PC that was on the floor, right?

A. It had a PC interconnected to another PC) as I recall,
with external storage device connected to that, to the best of
my recollection.

Q. All right. Well, the one PC was a Fibre Channel host
acting as a Fibre Channel host, right?

A. I believe so.

Q.b And the other PC was aéting as the technology
demonstration for the router product, right, sir?

A. Yeah, it was acting as a technology demonstration for
connectivity to storage. I wouldn't say it was a router.

Q. Okay. All right. Well) in that technology demonstration,
there was a supervisor unit?

A. There was a processor, yeah, I don't know if that would be

characterized as a supervisor unit.
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Q. There was a microprocessor, right?

A. Yes, it was a PC.

Q. And on this figure, the supervisor unit is a
microprocessor, right?

A. Sure.

Q. And in that box, at Comdex '96 there was a Fibre Channel
controller?

A. Yes, there was.

"Q. 1In fact, it was a Fibre Channel controller that Crossroads

had purchased from Hewlett Packard, right?

A. It was a Hewlett Packard controller. I don't know where
it‘was purchased.

Q. Okay. Hewlett Packard Tachyon controller, right?

A. I believe so.

Q. And you're familiar with the inside of that controller,
right?

A. I was at the time to some level.

Q. Okay. And inside that controller there was a first in,
first out memory, right?

A. I believe so.

Q. Just like shown in figure 5 of your patent, right?

A. Yeah.

Q. And there was a Fibre Channel protocol unit, right?

A. I believe so, yes.

Q. And just like shown in figure 5 of your patent, right?
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A. Sure, yes.

Q. And there was a DMA, wﬂich stands for difectvmemory access
interface, in that, also, right?

A. I believe so.

Q. And that was all in the box that you had on -- at the
technology demonstration at Comdex ‘96,‘right?

A. Those are the basic components .of the Tachyon controller,
yes.

0. And also in that technology demonstration at Comdex '96
there was a SCSI controller, right, sir?

A.  Yes, there was.

Q. And in that SCSI controiler, thére was a SCSI controller
that was purchased from Symbios Logic, right?

A. I believe so.

Q. That was the manufacturer, right?

Correct.

A.
Q. And inside that SCSI controller there was a buffer, right?
A. Yes, there was.

Q. And that was in the SCSI controller in the box at Comdex
'967?

A. That is the basic component of the Symbios controller.
Q. And, also, there was a SCSI protocol unit, right?

A.. Yes, there is.

Q. And there was a DMA interface in that chip in the box at

the technology demonstration at ComdexA796,-right?
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Yes.
And also in that box was a buffer memory, right?
Correct, there was a buffer memory.

And that's just like shown in figure 5, right?

» o » O P

Yes, it is.
Q. And the components that were in that technology
demonstration at Comdex '96 were hooked up just like you're

seeing in figure 5 of yéur patent?

"A. These components. I would say that's a fair description

of how they were.

Q. All right, sir. Take a look at columns 4, 5 and 6 of your
patent. What I ended up doing here is I have the boftom of
column 5 and the top of column 6 --

MR. ALLCOCK: Your Honor, for the record, if we could
just have the line numbers, it might help if anybody reads
this later on.

MR. BAHLER: That's correct. 1It's column 5, line 63
through column 6, about line 7 or so.

Q. (BY MR. BAHLER) And, first of all, for context, Mr. Hoese,
in this portion of . your pétent, you're describing the details
that are in figure 3, right?

A. I don't know if that's the specific reference that these
are attributed to.

Q. Well, you're.referring to -- actually, this is describing

figure 5, but'you're referring -- figure 5 is presented in
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your patent at least as being part of figure 3, which is your
inveﬁtion, right, sir?
A. I believe so, yes.
Q. And you told the Patent Office that one implementation of

that router includes the Hewlett Packard Tachyon chip, right?

A Yeah.
Q. And that would be the Fibre Channel controller, right?
A. Yes.’
Q. That's the same, exact chip that was in the technology

demonstration at Comdex 1996, right?

A. It may have been in a different step, but it was a very
similar chip. .

Q. And can you tell the Patent Office the router, according
to your invention, includes the Intel 1960 RP Microprocessor,
right?

A. Yes.

Q. And that's the supervising unit that's used in your
invention, at least that's what you told the Patent Office?
A. I think that's there.

Q. There was the Intel 1960 processor in the technology
demonstration at Comdex '96, right?

A. I believe there was, yes.

Q. You also told the Patent Office that your invention
included the SCSI interface support fast 20 based on the

Symbios series of SCSI controllers, right? ‘That's what you
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told the Patent Office was part of your router, right?

A. Correct --

Q. And that --

A. -- as it reads, yes.

Q. -- that, also, was the same chip that was in the
technology demonstration at Comdex 1996, right?

A. I believe so.

Q. All righf. And just so we're clear about this technology
demonstration, Mr. Hoese, this box which connected to a Fibre
Channel host, right, sir?

A. It was connected to the computer with Fibre Channel --

Q. Okay. There was a Fibre Channel inferface going to the
box, and that connected to this Fibre Channel controller in
the box, right?

A. Yes.

Q. Okay. And then -- and then, on the other side, there was
connected to the SCSI controller was a SCSI bus, right?

A. Correct.

Q. And connected to that SCSI bus were SCSI storage devices,
right, sir?

A. That's correct.

Q. And the SCSI -- Fibre Channel host was requesting data
from the SCSI storage devices, and those requests were passed
through the router that was in the technology demonstration at

Comdex '96, right?
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A. I would say there was not a router in that demonstration.
Q. I underétand. Let me rephrase the question, then. Passed
through the technology demonstration to get to the SCSI
storage device, right?

A. Right. The technology demonstration was the unit as
described with these interfaces for a read-and-write request
frombthat PC to - to and from that storage device.

Q. Right. And the read request would say give me a picture,
you were showing a slide show, right?

A. Yeah. I don't recall.

Q. Okay. Well, whenever it was. You were sending read
requests, and they'd pass through your teéhnology
demonstration and go to the SCSI storage devices, right?

A. That's correct.

0. And then, the SCSI storage device would read the dafa and
send that data back through the technology demonstrationlto
the Fibre Channel host, right?

A. Correct.

0. And that router -- I'm sorry. The technology
demonstration acted to connect those two things, the Fibre
Channel host and the SCSI storage device, so that they could
communicate with one another, right?

A. I would describe that as a simple bridge, yeah. Bridge
the operations between that host and that storage device.

Q. All right. Now, you alsd‘mentioned in your examination by,
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Mr. Allcock, you mentioned the Hewlett Packard Mux, right, HP
Mux?

A. Well, he mentioned it. I didn't mention it, he did.

Q. Well, it was covered, right, sir?

A. Yes.

Q. And the Hewlett Packard Mux, that stands for multiplexor,
right? .

A. Correct.

Q. And it connected to multiple Fibre Channel hosts to
multiple SCSI storage device, right?

A. That's correct.

Q. .One on one side, one on the other, right?

A. Yes.

Q. Okay. And inside the Hewlett Packard Mux, there was a
Hewlett Packard Tachyon Fibre Channel controller, right?

A. That's correct.

Q. And there was a microprocessor in there, too, that
supetvised'the fuﬁctiqh of the Hewlett Packard Mux, right?

A. That's correct.

Q. And there was a buffer memory, correct, sir?

A. Yes, there was.

Q. And there was a SCSI controller in there, too, right?

A. Yes, there was.

Q. And that was also —- that was a Symbios controller, right?
A. I believe so.
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Q. All right. And the multiple Fibre Channel hosts could
read and write data to and from the SCSI storageAdevices
through the Hewlett Packard Mux, correct?

A. The computers attached on the Fibre Channel side could
read and write data to the storage devices on the other side,
that's correct.

Q. All right. And that's mapping, right?

A. No, not necessarily.

Q. Let's take a look at Plaintiff's Exhibit 7, real quick.
And this is this document that you contend memorializes the
conception of your invention. First of all, Mr. Hoese, this
document doesn't include any'sort of fax indication line at
the top that it was actualiy faxed to anyone, does it, sir?
A. I think this would be the sent copy rather than the
received copy.

0. The received copy was received by Crossroads' patent
lawyers at the time, right?

A. Correct.

Q. It was a fella ﬁamed Anthony Peterman, right?

A. - That's correct.

Q. And at the time Mr. Peterman was working for a firm called
Baker Botts, right?

A. That's correct.

Q. And, actually, the main contact at Baker Botts was a fella

named Bill Hulsey, right?
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A. Yes.

Q. And Mr. Hulsey sent -- has since left Baker Botts and went

to Gray Cary, correct --
A. I --
Q. -- after that time? After you were sending this fax, Mr.
Hulsey left Baker Botts and went to Gray Cary, right?
A. I believe so, yes. |
Q. And he took the file with him, there, right?
A. I don't have any knowledge -of that.
Q. Okay. And although we_had some pretty complete document
requests, Mr. Hoese, we never got a copy of this fax that
showed that it was received by anybody, correct?

MR. ALLCOCK: Your Honor, lacks foundation. How does
this witness know?

THE COURT: He can so state if he doesn't know. Do
you know one way or the other?

THE WITNESS: I have no idea.
Q. (BY MR. BAHLER) All right. 1In your experience with
facsimile machines, the received copy would have this
information at the top, right?
A. In general, I think that's correct.
Q. Received on such and such a date from such and such a
phone number, right?
A. That's typical.

Q. Okay. Let's take a look at the last page, particularly
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this line, consent by Geoff Hoese, March 22nd, 1997, first
draft, May 15th, 1997. v

Now, you didn't write anything down at all about your
invention in this access control invention that you say you
made until March 15th, 1997, right?
A. Until March 15th, I hadn't --
Q. I'm sorry, until May 15th, 1997, correct, sir?
A. I had likely taken some notes or drawings on my white
board, thaﬁ sort of thing.
Q. Okay. White board, you'd erase it later?
A. Yeah. |
Q. Okay. And, once again, if those notes were still in
existence, they would have been produced in this case?
A. I presume so.
Q. Okay. So you didn't write -- you didn't write this
document -- the first draft of this document until May 15th of

'97, right, sir?

A. Yeah, that's when I saved off a copy of it as it were in

Word.

Q. Okay. And even assuming that it was received, it could
not possibly have been received before you sent it, which is
May 28th, '97, right? Even assuming it was received by
someone, right?

A. I'm confident it was received by somebody on that day.

Q: Okay. ‘And, Mr. Hoese, you mentioned-this marking issue,
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no matter how in your opinion, the 4100 product doesn't
include in your invention, right?
A. Correct.
Q. Now, Mr. Middleton consulted with you or talked to you
before he made the decision to put the patent label on the
4100 product, correct?
A. I don't;recall any specific discussions about that.
Q. So if he does recall, you have no capability of saying
he's wrong, right? |
A. Agdain, I don't remember discussing in any specific
labeling of products of patents.
Q. Okay. |
A. I do remember that, you know, at some point, we had some
general concept discussions, but nothing specific.
Q. 'And during the entire time you were at Crossroads until
when did you say, October of 20002
A. That was when I left,‘at the end of October 2000.
Q. You never exbressed to anybody that you didn't think that
the Crossroads products that were in production at that time
should have that label on it. You didn't tell anybody that
you didn't think that was correct, right?

MR. ALLCOCK: Lacks foundation, your Honor.

THE COURT: The objection is overruled. You may
answer.

A. Again, I don't recall specifically any discussion about
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labeling on ahy specific products. I don't recall that I gave
tHat opinion or not.

Q. (BY MR. BAHLER) And, Mr. Hoese, you were still working at
Crossroads in July of 2000, right?

A. Correct.

Q. And were you aware that Chaparral, during this case, asked
Crossroads to identify the products that were covered by the
patent in this case? Were you aware of that that happened?

A. No.

Q. And were you aware that in response to that request,
Crossroads answered, quote, Crossroads is still investigating
its sales of products which incorporate the in&entions of the

972 patent. That was July 2000. Were you aware of that, sir?

~A. I don't recall ‘that, no.

Q. Did anybody come to you, the inventor, to see whether or

not the products were covered by the patent in this case when

answering this question?

A. It's possible. I don't specifically recall aﬁy of that,
no. |
Q. Pass the witness, your Honor.
THE COURT: Any further question?
MR. ALLCOCK: A couple, your Honor.
RE-DIRECT EXAMINATION
BY MR. ALLCOCK:

Q. When: you left Crossroads, did you know that the product

Oracle-Huawei-NetApp Ex. 1025, pg. 113

94



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

was labeled?
A. No, I did not.
Q. If you could look at column 2, at lines 42 through 52, it
talks about figure 2 having global access and figure 3
describing a storage router. Do you see that?
A. Yes.
Q.- Is it clear to you that figure‘3 is your ih?ention and
figure 2 isn't?

MR. BAHLER: Objection. Relevance:

THE COURT: That objection is overruled.
A. It is very clear to me that that is a difference, yes.
Q0. (BY MR. ALLCOCK) Could you read to theAladies and
gentlemen of the jury the title of the patent?
A. Storage router and method for providing virtual local
storage.
Q. Look at figure 5; if ?ou would. Now, you were asked some
questions about hardware. Without software, what does the
device shown in figure 5 do?
A. Nothing, absolutely nothing. It would be non-functional
completely without that software.
Q. So in order for this to operate according to your
invention, what does it need?
A. It needs a substantial amount of software.
Q. And none of that software was in exiétence at Comdex or

with this HP Mux?

Oracle-Huawei-NetApp Ex. 1025, pg. 114

95



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

A. That's correct.
Q0. No further quesfions, your Honor.

RE-CROSS EXAMINATION
BY MR. BAHLER:
Q. Mr. Hoese, you're not telling the members of this jurf
that the technology demonstration at Comdex '96 show had no
software iﬁ it, are you?
A. I didn't make that statement.
Q. Okay. So the statement that you just said, none of this
softwa;e,»none of it was in the Comdex 1996 show is an
exaggeration, right, sir? .
A. I don't feel fhat I exaggeratéd, but software -- I mean,
you know, some software is similar, it's possible that, you
know, some elements of a driver were similar between what

would be required for the invention. However, the software

required for the invention absolutely was not in the ‘Comdex

technology demonstration..

Q. Software included in the Comdex 1996 show, at the very
least, included software that permitted Fibre Channel hosts to
communicate, to read and write data to SCSI storage devices,
right?

A. That is not necessarily the software. That software does
not enable the invention.

Q. That was in there, though, right?

A. Sure. There is software to do that. It was different
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software and would be -- may be required to implement the
invention. There was software that did that, though.
Q. So there was software in that prototype, right?
A. There was software in the prototype, yes.
Q. And, in fact, the prototype was working with native
low-level block protocols, too, right?
A. Yes, they use SCSI which is the name of the low-level
block protocol.
Q. Let me show you what's marked as Defendant's Exhibit 10.
Now, this is a declaration that you signed and was filed in
the Patent Office, righ;?

MR. ALLCOCK: Obiéction, your Honor. Beyond the séope
of my redirect.

THE COURT: It is. Sustain the objection.
Q. (BY MR. BAHLER) All right. ‘Pass the witness.

THE COURT: May this witness be excused?

MR. ALLCOCK: He may, your Honor, subject to recall.

THE COURT: It will be up to the lawyers contacting
him.

Members of the jury, you've heard a lot of testimony.
Even though I don't normally give a lot of breaks, I'm going
to givé you about a five-minute break, stretch, if any of you
need to use the facilities, clear your mind, come back for the
next witness.

(Jury not present.)
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THE COURT: Take a recess. What's next?
MR. ALLCOCK: Mr. Russell.
(Recess.)

THE COURT: All right, gentlemen. Let's come back. I
called the break for two reasons: You've got two jurors who
are down and seven jurors who are obviously not understanding
a word of what's going on, so I thought we'd let them get a
little exercise and maybe get a little bit more oxygen in
their blood, and spread the word among cbunsél that you don't
want to lose a jury.

Bring them in.

(Jury present.)

THE COURT: You may call your next witness.

MR. GIUST: Your Honor, Crossroads calls Jeffry
Russell.

THE COURT: If you'll come right here and be sworn,
please, sir. |

(Witness was sworn.)

THE COURT: If you'll walk around this column and have
a seat. And if you'll tell us your full name and spell your
last, please.

THE WITNESS: My name's Jeffry Thomas Russell. My
last name's spelled R-U-S-S-E-L-L, and the first name is
J-E-F-F-R-Y.

JEFFRY RUSSELL, called by the Plaintiff, duly sworn.

98
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DIRECT EXAMINATION

"BY MR. GIUST:

Q. Mr. Russell, where do you live?

A. I live in Austin, Texas.

Q. How long have you lived in Austin?

A. I've lived here about one year.

Q. Where have you resided before that?

A. Before that, I lived down in San Antonio for about five

- years before that.

Q. Could you give us a brief description of your educational
background?

A. Sure. in 1988, I graduéted with a Bachelor of Science in
Electrical Engineering from Marquette University. In 1991, I
got a Masters in Electrical Engineering from Purdue
University.

Q. Could you give us a background of your work history?

A. Sure. After I graduated from Purdue in '91, I got
recruited by IBM and moved down here. to Austin, Texas, and at
IBM, I worked on designing local area network, adapteré, and
that ‘work involved designing circuit boards and designing
circﬁit chips themselves.

Q. Okay. Did there come a time Qhen you worked at
Crossroads?

A. Yeah, in about 1995, some of the development activity that

I was interested in .doing at IBM was coming.to an end, and
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Brian Smith contacted me and invited me to come join Infinity
Comm Stor, which was the precursor to Crossroads Systems.

Q. What did you do when you arrived ‘at Crossroads?

A. I was the first engineer so I came on board and worked on
a hardware project, and after that, I started developing
hardware platform for the CP 4100 Verrazano.

Q. And what do you do now?

A. My role there now is more of a architectural kind of
person which is someone who looks at technologies, new things
that could be wrapped into products and whatnot.

Q. You mentioned hardware. Could you give the jury an idea
of what hardware is?

A. Sure. The kinds of things I was designing at that time
are like what's inside of your PC. So if you've ever seen the
inside, there's a green circuit board and a lot of wires and
connectors and I put -- I figure out the kiﬁds of chips to
use, the kind of connectors, the kind of power supplies that
have to be.phere,_and put that all on there on the circuit
board.

Q. Let me show you a couple of exhibits, if I may. Show you
Exhibits 4 and 7. Just take a look at those. Before we talk
about that, though, let me put up on the screen Exhibit 1.
Have you ever seen Exhibit 1 before?

A. Yes, I have.

Q. And in what capacity?

100

Oracle-Huawei-NetApp Ex. 1025, pg. 119



10

11

12

13

14

" 15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

A. It's the patent that Geoff Hoese and I have for the
storage router for the virtual lééalvstérage.

Q. And you're the Jeffry Russell referred to on the front
page here?

A. Yes, I am.

Q. What did you do iﬁ connection with this invention of this
patent?

A. Well, Geoff and I collaborated on it to get the ideas

’ going, and I really brought the hardware expertise to the

whole collaboration process.

Q. What was the hardware that you designed to do?

A. The hardwaré does th main things: One, it provides all
the physical kinds of things that would have to hook up to the
outside world to specific connectors or protocols, and it also
provides all of the things you need to run software and then,
a lot of the highér level things that the router does is done
in software.

Q. How did you come up with this invention in Exhibit 1?

A. We, at that time, we looked around apd saw that the way
storage is hooked up is through a network file server. Ana
there's a lot of overhead involved in having storage
implemented over a network like that, and so, we thought there
would be a better way to improve its efficiency.

Q. Are access controls important to this invention?

A. Yeah, it's the central part. It's what allows the mapping

101
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to occur so you can have the virtual local storage.

Q. Okay. When did you come up wiﬁh this invention?

A. We started kicking around ideas in the mid-to-late 1997.
Q. What product were you working on at that time in
mid-to-late 19972

A. That time, I was working on Verrazano, which is the
hardware part of the CP 4100.

Q. Okay. If you'd look in your folder to Exhibit 4, which is
élready in evidence. Do you recognize what Exhibit 4 is?

A. Yes, I do.

Q. What is it?

A. 1It's the schematic diagram for the Vérrazano hardware
platform, and this is what specifies how you would go put
together all the chips and pieces to make the circuit board.
Q. Does this exhibit show the hardware elements in an early
form that would be used in the 972 patent?

A. Yes, this is the basic hardware platform that we had in
mind to support the invention.

Q. Okay. What's the approximate date of the document, if you
could tell? .

A. Well, from the first page, you could see tﬁat that
automatic date says, I think, January 22nd, 1997, and,
actually, the next page says January 31st, 1997. So, you
know, late January is when we finished up the first version of

this schematic when we went and tried to make a real piece of

102

Oracle-Huawei-NetApp Ex. 1025, pg. 121



10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

hardware from this.

Q. 1Is this the final schematic for the 972 invention, or was
there additional work that was done?

A. Oh, a lot more additional work. This was just the first
try of getting it to work, and when we did make it, it didn't
work. Sp it was refinement that had to go on.

Q. Okay. Did you put the 972 invention into the Crossroads
CP 4100 product?

A. No, we didn't.

Q. Why not?

A. Well, at that point, this was the very first product of
the small little company and everyone's busy running around
just trying to get the basic storage router kinds of things to
work, so adding that extra functionality of implementing the
virtual local storage and whatnot just wasn't’prioritized.

Q. When did you come up with the idea of virtual local
storage along with Mr. Hoese?

A. We started that in mid-to-late 1997. I don't know the
exact date, but we --

Q. -If you take a look at Exhibit 7, that folder there. Turn
to the second page entitled, network storage device with
routing and security controls. This is already in evidence.
Have you seen this page before?

A. Yes, I have.

Q. And flip to the.next page. Can you see the next page, "as
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well?

A. Yes.

Q. What do these two pages describe?

A. These were the first write-up of the idea for the
invention, so they're kind of a high-level view of what could

be happening, and the pictures kind of show how we were

‘talking about using the device and how it would be applied.

Q. Did you see these two pages on or at the date reflected in
the document, which is from March to May of 199772

A. Yeah, it was during that time that Geoff and I first had
the first talks about, hey, this should be something we should
write up énd try to patent. So this document was a write-up
of a very early stage of that. I'm not sure if we -- this
particular version was before we first talked about it or

right after, but it was just as the ideas were starting to

form.
Q. You mentioned that you work -- your work was in connection
with the hardware. Did.you have any -- was this document

supplemental to that hardware to show other aspects of the
invention?

A. This is more showing like how you would use the whole
product when it's all put together. 1It's really not showiﬁg a
lot of details of the different hardware pieces.

Q. Let me take you back to Comdex in 1996. Was there a

technology demonstration at ‘that Comdex by.Crossroads? -
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A. Yes, there was.

Q. Were you there?

A. Yes, I was there.

Q. Okay. What did Crossroads show in this technology
demonstration?

A. We actually showed two things that we tried to make look
as one. _Tﬁe first thing ‘was the technology demonstration
you're talking about, which was a PC, personal computer with
some different cards plugged in so it could hook up to things
like a host or a disk drive.

And then, we had some software running that
demonstrated the téchnology of hooking up SCSI and Fibre
Channel, the different protocols involved. And then, the
other thing that we were showing which, really, we're trying
to make it all look like one was a prototype of the enclosure
for the CP 4100.

And we put the prototype(enclosure on top of a table,
and then, we had the cables that connected everything, sort of
going on top of the table, and connect together the PC under
the table.

Q. So was there any actual functioning circuif or anything
within the enclosure?

A. No, there wasn't. Alls it had inside was some connectors,
it had some -- a lot of epoxy and little blinking lights so

from the outside,. there :would be lights blinking. as if it was
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doing something.

0. What did the blinking lights signify, if anything?

A. That's just our prude engineer's way of trying to do some
kind of marketing. You know, standing in front of a table at
a show and lights are blinking, people usually come up and ask
what's going on.

Q. Okay. You mentioned there's something below the table.
People that came up by looking at the device in the table know
what was in the box below the table?

A. You wouldn't know what was in the box. If you looked
closely at the cables and everything, you'd see that theré was
something under the table. And we weren't éertainly trying to
hide the fact that there was a PC under the table.

Q. Did this technology demonstration use any aspect of fhe
972 invention?

A. No.

Q. Did the demonstration function as a bridge,'at least?

A. I wouldn't even say it functioned as a bridge. It was

just a very early demonstration of, hey, we can make these two -

different things talk to each other. 1I'd almost likened it to
if you wanted a car and you tried to show it off, you wanted
to sell it, and there was no engine, or something like that,
you could push it down the hill and it would look like a car

going down the hill, but it wouldn't look like much past that.

'So it was early.pieces of what could be in a bridge.
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Q. No further questions.

CROSS-EXAMINATION
BY MR. GARRETT:
Q. Hi, Mr. Russell. Just a follow-up on something you just
talked about. You said that prototype didn't use any aspect
of the invention, right?
A. Yes.
Q. And I want to make sure that everybody understands what
you're talking about. There was an empty box on the table,
but actually, the guts of what was going on was under the
table, right?
A. There was somethin§ -- yeah, the technology demonstration
was under the table.
0. And what was under the table certainly did use aspects of
the invention, correct?

A. The central aspect of the invention being access control,

there was nothing that would remotely look like that involved.

O. You understand, though, do ‘'you not, that other aspects of
the invention include hardware?
A. Yes, I understand that.

Q. And those hardware elements were present in that

.technology demonstration?

A. Yeah, there was very similar elements, especially with
things that would let you connect specifically to those

protocols.
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Q. Okay. Now, I want to go back to the '96-'97 time frame
for a minute. When you and Mr. Hoese were coming up with your
invention, did you have any communications with Mr. Smith
about that process?

A. Not that I remember, no.

Q. Did he ever encourage you to protect what you considered

to be your ideas or your inventions by applying for patent

protection?

A. No, not specifically, you know, one-on-one.

Q. Did he ever encourage you to apply for the 972 patent?
A. Personally, no. T dealt mostly with Geoff Hoese.

Q. Did Mr. Smith ever tell you to make suré that the Patent
Office learned about that technology demonstration at Comdex
in 199672

A. No.

Q. Did he ever tell you to tell the Patent Office to make
sure .that they learned about the HP Mux?

A. No.

0. bo you recognize what has been marked as Defendant's
Exhibit 145? Hopefully appearing on your screen.

A. Yes.

Q. Was this something‘that was shown at Comdex of 19967

A. Yes, it is. It was a flyer that we had, table handout.
Q. That Crossroads passed out to people who came by?
A. Yes.

108
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Q. 1Is that right? Did Mr. Smith ever tell you to make sure
that the Patent Office learned about this piece of literature?
A. He never specifically said that, no.

Q. Now, as an inventor of the 972 patent, did you understand
that you had a duty of disclosure to the Patent Office?

A. Oh, yes.

Q. Okay. Did you ask your patent lawyer what that meant?

A. I didn't know if I asked the patent lawyer who was
involved in this, but just thrdugh general knowledge and
experience in the field, I was aware of that.

Q. Okay. Now, during the application process, did you make
any attémpt to find out what the Patent Office knew about the
prior art to your invention?

A. Me personally, no.

Q. Did you ask your patent lawyer, or anybody else, to give
you copies of the patents that the Patent Office was looking
at when they were examining your application?

A No, I never asked them to do that.

Q Did you ever look at any of those pateﬁts?

A. I never saw any patents if there are any.

Q So would it follow, then, that you didn't compare what was
shown at Comdex to the disclosures of any of those patents?
A. That would be comparing apples and oranges, SO no.

0. Would it also follow that you didn't compare what was in

this piece of literature, D-145, to the patents that . the
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Patent Office had before it when it was examining your
application?

A. Specifically off this piece of paper, no.

Q. Okay. Did you tell the Patent Office about the Comdex
display in 19967

A. Well, the Comdex display was just a technology
demonstration, so no. But elements of.a storage router which
I think you're alluding to with this document here in front of
me are included in the patent application as kind of the
starting point of what a storage router is.

Q. Did you tell the Patent Office about Exhibit 1452

A. No.

Q. Did you tell the Patent Office about the HP Mux?

A. No.

Q. You testified earlier, when Mr. Giust was asking you somé
questions, that access control is pretty important to the
invention, right?

A. Yes.

Q. Did anything that Crossroads built in 1997 have access
controls in them, according to you?

A. Nothing that I'm aware of, no.

Q. And Crossroads actually shipped some stuff or shipped some
products in 1997 to customers or prospective customers?

A. We shipped products in 1996 and '97 and ever since then,

yes.
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Q. Okay. Before you shipped those products, you had to build
them and make sure they worked, rigﬁt?

A. Yes.

Q. I want to talk very briefly about the patent application
drafting process. Typically what happens is the inventors
work on an application, then they give it to their attorney,
right?

A. (Moving head up and down.)

Q. Now, do you recall when you saw the first draft of the 972
patent application?

A. Like I said, somewhere in the early—to—mid_1997 is my
recollection of when I saw things. A

Q. But not a specific date?

A. No, I don't have the specific date in mind.

Q Do you recall who created the draft that you saw?

A. Which draft are we talking about?

Q The one that you saw in early-to-mid 199772

A I created the drafts, Geoff Hoese's created drafts. I
can't specifically answer that question without the draft
we're talking about.

Q. Then, do you have a clean recollection in yéur mind about
what it was you saw in mid-to -- early-to-mid 1997 as far as
the drafts?

A. My recollection is we got together, we collaborated on the

ideas, and we started to exchange .draft documents. The
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previous piece of paper I looked at was one of those early
versions.

Q. Right.

A. And eventually, it turned into the final application we
submitted.

Q. Do you recall how many drafts you saw of the application
itself? I understand you and Mr. Giust talked about Exhibit
7, which was a document that Mr. Hoese created, but I'm
referring, more specifically, to an actual draft of the
application.

A. I don't know the exact number, but I think it was less
tﬁan five.i

Q. Do you remember whether you revised the first draft that
you saw of the application?

A. I revised the draft. I don't know if it was the exact
first one I saw.

Q. Do you remember how long you looked at it?

A. I don't remember how long I looked at it. Something that
size would take me several hours to read to see what's in
there.

Q. Do you remember how quickly you looked at it once you got
it?

A. I don;t specifically remember how quickly I looked at that
draft.

Q. But there was a‘'gap, wasn't there, I think -- well, was
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there a gap before -- after getting the draft and then,
actually taking some action and looking over it?

A. So we're talking about the time delay between it came in
my possession and I started looking af it?

Yes.

I'm sure there was a delay.

You're not sure how long that delay was, righf?

No. It was a very busy time at Crossroads.

o r O ¥ ©

Okay. You mentioned that there was a final draft

application, right?

"A. Yes.

Q. Okay. You don't recall revising it, do you?
A. I don't know.

Q. Last question I have, Mr. Hoese -- or, excuse me, Mr.

‘Russell. Do you think your invention solved any problems that

existed in the prior art?

A. This is a fuzzy question because I'm not sure of the legal

‘definition of prior art, so could you just expand that a

little more?’

Q. Well, what you and Mr. Hoese were dealing with was
something that hadn't come before, as you allege. And so, the
prior art is stuff that's old. Now, with that understanding,
can you answer the question?

A. Sure. We certainly solved a problem that existed in the

world. Was it something that someone had already solved
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already, we don't think so, no. Does that answer the
question?
Q. Well, it's not quite as clean as I'd like it. The
question was pretty simple: Do you think that your invention
solved any problems that existed in the prior art that was
old?
A. Our invention solved problems that we solved in the world,
yes. I'm upcomfortéble with the prior art word because I
don't think I understand the definition.
Q. Did you understand it when we -- when I asked you this
question at your deposition?
A.‘ I don't recall.
Q. Okay. See if I can refresh your memory. If you'll turn
with me to page 17, line 16. And the question I asked you
then was: Okay. Did your invention solve any problems that
existed in the prior art? Your counsel made some objections,
and I responded to his objections by saying: I'm not asking
for legal conclusions or expert opinions, Mr. Russell. I'm
just asking if you sdlved any problems that existed in the
prior art.

And do you see what your answer is on page 18, at the
top?
A. Yes, I see my answer.
Q. Could you read it, please?

A. Sure. :It says, I don't think we solved a problem that
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existed in the prior art.
Q. Thank you. Pass the witness.
RE-DIRECT EXAMINATION
BY MR. GIUST:
Q. Mr. Russell, you said you solved problems that existed in

the world just a moment ago. Could you elaborate on that,

"what you meant by that?

A. Sure. That was the initial problem that we saw to be
solved by the invention which is the way that storage was
hooked up remotely. So it was done througﬁ network file
servers across the network, and that's how you accessed
storage.

0. Mr. Garrett just read you some of your deposition.

There's a lot of objections that your counsel had made about
legal mumbo-jumbo. Is that why you refused when he originally
asked you the question here today?

A. Definitely. I still think there's a legal definition
behind;that, and I don't know if I'm really ﬁndersténding
that.

Q. Okay. And then, Mr. Garrett asked you about drafts of the
patent applications, whether there were time delays between
various moments of receiving drafts. Would you be able to
answer the question better had he shown you copies of drafts
and relevant draft documents attached?

A. ' Oh, certainly. I personally didn‘t’keep'really good
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records about when I got a draft, or when I updated it, or how
long it's at my desk, so I really can't answer,‘specifically,
about that kind of stuff.
Q. Did you attend to those drafts as fast as you could given
your work load at the time?
A. Oh, yeah. At that point, as far as hqrdware design, there
was four, maybe five of us involved in designing and building
and getting it to work, and we were putting in, maybe, 70-hour
work weeks. So I'm sure if I got a draft of the patent, it
wasn't reviewed by the next morning because there was lots of
other things to prioritize.
Q; And Mr. Garreft mentioned something about disclosing
things to the Patent Office. Did you disclose all the
pertinent prior art you know of to the Patent Office?
A. Yeah. In my mind, the starting point for the invention is
a storage router, and so, the invention is built on top of
that. And, you know, things like the technology demo and some
of that literature; that's even more primitive than the
storage router.
Q. No further questions.

MR. GARRETT: One follow-up, your Hoﬁor.

RE-CROSS EXAMINATION |

BY MR. GARRETT:
Q. Mr. Giust asked you if you had disclosed all the pertinent

prior art you know of to the .Patent :Office, right?
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A. Yes, he did ask me that.
0. And you disclosed that to the Patent Office?
A. Well, on our application, we described what a storage
network is and storage router is. That's kind of the base
starting point. That's not the invention. So in my mind,
that covers the prior art of what a storage router is.
Q. So no other papers besides just your application?
A. I wasn't aware of any other kind of implementations of
this technology at that point. This was very new stuff.
Q. 1Is that a no?
A. Could you repeat the question, then?
Q. Yeah. Did you disclose any other papefs to the Patent
Office besides your application?
A. I did not.
Q. Thanks.

MR. GIUST: No further questions.

THE COURT: You may step down, sir.

MR. GIUST: .Your Honor, we reserve to right to call
Mr. Russell later.

THE COURT: Who is your next witness?

MR. GIUST: Next witness is Keith Arroyo.

THE COURT: .How long do you anticipate?

MR. GIUST: Less than ten minutes.

THE COURT: All right. Call him. If you'll come down

here, please. This is Mrs. Sims. .She's going to administer
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an oath to you.
(Witness was sworn.)

THE COURT: You may come up around this column and
have a seat. If you'll tell us, please, your full name and
spell your last.

THE WITNESS: My name's Keith Arroyo, and last name is
A-R-R-0-Y-O. . v

KEITH ARROYO, called by the Plaintiff, duly sworn.
DIRECT EXAMINATION
BY MR. GIUST:
Q. Mr. Arroyo, what kind of work do you do?
A. Do software development.
Q. What does that entail?

A. Basically designing, writing code and testing.

Q.” How long have you been doing this?

A. 1I'd say for about 13 yéars.

Q. What companies have you worked for?

A. 1IBM, Thomas Conrad, Compagq and Crossroads Systems.

Q What kind of work did you do at these companies?
A. I did software development.
Q Approximately when did you start doing software
development?
A. I believe, like, '87.
THE COURT: Mr. Arroyo, you may need to talk into the

microphone.
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THE WITNESS: Okay.
Q. (BY MR. GIUST) '87?
A. '87, yes.
Q. Have you had any other job responsibilitiés other than
writing software?
A. I did software assurance, quality assurance for IBM.
Q. Did there come a time when you wrote software for
Croséroads?
A. Yes.

Q. And when was that, approximately?

"A. Sometime in '96 till I left.

Q. And when did you leave?

A. I believe it was '99, I'm not quite sure.
Q. Where did you go after you left Crossroads?
A. I went to SYSCO Systems.

Q. What types of work did you do at SYSCO?

A. Software development.

Q. What kind of ‘code did you write for the Crossroads while
you were at Crossroads?

A.. I wrote the router code.

Q. Are you aware of a technology demonstration that
Crossroads had shown at Comdex of 19962

A. Yes.

Q. What did you do in connection with that demonstration?

A. I was -- I wrote part of the code that was used for the
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demonstration.

Q. Okay. I'm going to show you Exhibit 214. Take a lbok at
that. It's already in evidence. Do you recognize Exhibit
2147

A. Yes, I do.

Q. Actually, I'm sorry,'that's Plaintiff's Exhibit -- yeah,

that's Plaintiff's Exhibit 214. Now what is it? What is

Exhibit 21472

A. TIt's the original file that I wrote for Crossroads.

Q. Was that the file that was in the Comdex technology
demonstration?

A. It was -- this code was writfen for the demo.—— the
product demonstration, yes.

Q. And how would you know that?

A. It has routines that were called that weren't in the
later-on version of this code. It also has hardware registers
that were only on -- that were used in this code that were
only used for the demonstration platform.

Q. Okay. How many Fibre Channel devices would this code
function:with?

A. One.

Q. How many SCSI storage devices did the code function with?
A. One.

Q. Would the technology demonstration work as attendant with

more than one Fibre Channel device and more than one storage
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device?

"A. We wouldn't work on the SCSI side because we had

hard-coded the address of the target SCSI device. And on the
Fibre Channel end, we hadn't written a code, we hadn't written
one Fibre Channel device on the workstation side. So does

that answer your question?

Q. So would it work?

A. No.

Q. Okay. Did this code have any type of access controls

between the one Fibre Channel device and the one SCSI device?

A. Access control like any kind of imitation of -- what do

you mean like?

Q. Did it have any way to limit access to the SCSI storage

device by the host?

A. No. I mean, if it's a well-formed command, SCSI command

and you go from -- or box to the SCSI target.

Q. So as long as it's receiving well-formed commands --

A. Right.

Q. -- it would work? Does that mean that the command is a

standard command?

A. Standard.

Q. Okay. That's all the questions, your Honor.
CROSS-EXAMINATION

BY MR. BAHLER:

Q. Mr. Arroyo, I'm holding in my hand Exhibit 214: This is
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the computer program that was in the technology demonstration
Comdex 1996, right?

A. Right.

Q. And did you disclose this to the Patent Office at any time

during the pendency of the 972 patent, sir?

“A. I didn't disclose anything to any patent as far as this

file.

Q. There came a time when you did work on access controls for
Crossroads, right, sir?

A. Access controls as -- how do you define access control?

Q0. Let's take a look at Plaintiff's Exhibit 129. I'm sorry,
Défendant‘s Exhibit 129. I have it on the screen there for
you, sir.

A. Uh-huh.

Q. Do you need a hard copy of that, too?

A. I don't need one yet.

Q. All right. This is a document that's dated October 22nd,
1997, right, sir?

A. Uh-huh.

Q. And it's entitled Compaq 4100 Shiner OEM requirements,

right?

A. Uh-huh.

Q. And you used those requirements -- well, at this time, you
were one of the -- well, you were the principal software

designer for the 4100 product, right?
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A. I wasn't the principal designer. I was with the group of
peoéle that --

Q. Well, you were one of the designers that was working on
the 4100 product, right?

A. Yes, 1 was.

Q. And you were working on what was called the bridge code,
right?

A. Right.

Q. And that's the code that éctually controls the function of
the router, right?

A. Controls some of the function of the router, yes.

Q. So you would have reliéd upon this whiie you were working
at Crossroads. You would have relied upon this requirements
document to guide your work, right? | .
A. I used -- I mean, if I remember this, I had to look -- I
guess I need to look at the hard copy of it.

Q. All right.

A. I didn't use this document pér se, I matéhed the
requirements of it, but I didn't follow it. What numbe; is
it?

Q. 129.

A. What was the question?

Q. You used this document in designing the bridge code for

the Shiner version of the 4100 product, right?

_A. - Well, I had to meet certain requirements that were -- that
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were on certain pages.

Q. Okay. Please turn within that document to page 10. 1It's
the tenth page. It doesn't have page ten on it. It's labeled
page 4 -- well --

A. Page 4.

Q. -- it is page 5 of that document.

A. Page 5, okay.

Q. Yes, sir. Do you have it?

A. Yes, I do.

Q. Listed in there are implementation of the SCSI reserve and

release command. That was a requirement for the Shiner 4100
version of thé product, right, sir?

A. It was a requirement for Compaq.

Q. All right. And one of those requirements was that a
reserve command -- that's referring to a SCSI reserve command,
right, sir?

A. That's correct.

Q. And this is a réquirement for the operation of the 4100
router, just so we're clear, right? .

A. Yes.

Q. So it says, when a reserve command is received from an
initiator, that means when a reserveicommand is receivéd by
the 4100 router from a Fibre Channel host, right?

A. Yes.

Q. And there is currently no reserve flag set for that LUN.

Oracle-Huawei-NetApp Ex. 1025, pg. 143

124



10
11
12
13
"14
15
i6
17
A18
19
20
21
22
23

24

- 25

09/05/2001 Chaparral Trial - Day 2

That means the SCSI storage device, right?

A. Uh-huh.

Q. Okay. The CP 4100, 4100 router, right, will set the
reserve flag for that LUN, which means the SCSI storage
device, right, sir?

A. Yes.

Q. And store the worldwide name of the associated initiator.
In other words, what would happen, what was required was that
when a reserve command is received, the 4100 router would pay
attention to that initiator and would reserve the SCSI storage
deviceé identified by that request to the requesting host,’
right? - |

A. It would send a temporary —-

Q. Set this flag, right?

A. Set the temporary flag, right.

Q. And then, after that, it says, if any command is received

which does not come from the initiator, that means the host,

right --
‘A.  Uh-huh.
Q. -- which issued the reserve command, the CP 4100 will

return a reservation conflict status, right?
A. That's what the text says, yes.
Q. And that was a requirement for implementation of the SCSI

reserve command, right?

A. Yes.
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Q. And eventually, you did implement that function in the
Crossroads 4100 router, right?

A. I did, but I didn't -- I couldn't guarantee that would be
100 percent.

Q. Well, you implemented exactly what's stated in that
paragraph in the 4100 router, right?

A. That's true, but there's circumstances that other commands
can get to that-target device that would be beyond my control.
Q. Mr. Arrdyo,.you implemented these functions in the 4100
router, right?

A. Yes.

Q. And this is dated October 1997, right?

A. I'm not sure when I wrote the code for it. That's when
the document --

Q. You are a programmer for 13 years, quite experienced,
right, sir?

A. Yes, sir.

Q. Did you finish that by the end of '97, three months later?

o

I don't think it was end of '97.

Q. Did you finish it by the end of '982

A Sometime.

Q.‘ Fifteen months later?

A Sometime it was -- the reserve release command is complex
in that you have to deal with a lot of events that can happen

on the Fibre Channel end and, also, on the SCSI end. So-it's
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not like you can -- you know, you couldn't do it in a day.
You'd have to -- things would -- it's a progress of actually
getting a complete version of reserve release command to a
product, you know, product-ready state.

Q. Did you implement it by the end of 1998, 15 months --

A. I don't know if it's '98. I know it's before the end of
'99.

Q. So do you know for certain you implemented this function
as described here before the end of I999Iin the CP 4100
product, right?

A. I would say before '99, yes --

A Q. And --

A. -- year end '99.

Q. The same code applies to the 4200 producth right?

A. Yes.

Q. Same base code.

A Base code would be used.

Q. Same reserve support would have been in that same base
code by the end of 1999, right, sir?

A. Yes.

Q. And just to make sure we're clear here, this last sentence
I've highlighted said, if any command received which does not
come from the initiator which issued the command reserve CP
4100 will return a reservation conflict status. That means

when a command is received ‘from a host that had not reserved
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the reserved storage device, the CP 4100 will recognize that,
right?

A. Yes, but, I mean, it's not complete, actually, because
there's certain commands that will go through, even if the
reserve is in place.

Q. I'm asking about if the command is received -- this says
if any command is received which does not come from the
initiator which issued the reserve command, the CP 4100 will
return a reservation conflict. This doesn't say that there's
any command, right, sir?

A. Well, it's not actually correct. Only certain commands
are injected.

Q. The requirements by Compaqg said any command, right?

A. Well, it was wrong.

Q. Should Compaq know what they wanted?-

A. They should have. I mean, there's certain commands like,
for instance, the inquiry command. If one initiator issues
reserve, another initiator, another host computer issues an
inquiry, that inquiry can go through to the target device.

Q. And that would have been in conflict with the specific
requirements from Compaq, right?

A. Well, I think it was really a misunderstanding from their
part when they wrote the document that certain commands
actually will by the SCSI standard be allowed to go through

even though reserve command ‘is in place.
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Q. Well, sir, let's finish this up. Just so we're clear,
there's a reservation in ‘place and, let's say, a read request

comes through.

A. Uh-huh.

Q. The CP 41007

A. Like what kind of read?

Q. Read froﬁ a piece of storage.
A.

Like read the contents from this?
Q. Read this. Give me a picture, give me a document,

something like that. That's sort of the request came through.

A. Like a data type.

Q. Data request, that's fine.

A. From a disk itself.

Q. Exactly. And if there was a reservation in place by a
host that had not placed that -- that had not reserved that

storage, then the CP 4100 would not permit that access, right?
A. In most cases.

Q. It wouldn't permit'that read, would it, sir?

A. If the target device hadn't restarted and if our router
hadn't been restarted, then that's true.

Q. All right. Wouldn't permit the access, right, sir?

A. Yes, under those conditions.

Q. And that's the way the SCST reserve command acted to limit
access between Fibre Channel hosts and SCSI storage devices,

right?
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A. Ask your question again.

Q. That's tﬁe way‘that the SCSI reserve command acted to
limit access between Fibre Channel hosts and SCSI storage
devices, right?

A. With those qualifications of events I couldn't control.

As far as on the target side, it would prevent, you know, that
one device from doing read or write command.

Q. So that's a yes, right?

A. Under those conditions, yes.

Q. Pass the witness.

MR. GIUST: No further questions, your Honor.

THE COURT: You may step down. Members of the jury,
I'm going to let you go to lunch. Please be back at 1:25,
ready to work, and remember the instructions I've given you.

(Jury not present.)
THE COURT: All right. 1:25.
(Lunch recess.)

THE COURT: All right: Counsel. Anything before we
bring in the jury? |

MR. ALBRIGHT: No, sir.

MR. BAHLER: No. Hang on just a second. I have an
issue, in light of your Honor}s admonition this morning, that
we need to give you a head's up regarding the depositions. We
took your Honor's comments to heart and considered some

additional stuff out of Mr. Bleakley's deposition that they
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had designated. They're not going to read it for some time,
but I thought 1I'd give your Honor an opportunity to review --
MR. ALBRIGHT: Your Honor, to save you some time, we

are not going to introduce the Bleakley deposition into the

record.
MR. BAHLER: Well, okay.
MR.,ALBRIGHT: We heard your Honor's admonitions.
THE COURT: Well, sometimes it pays. Bring the jury
in.

(Jury>pre§ent.)

THE COURT: Members of the jury, during the noon hour,
did anyone attempt té talk to you abdut this case?

THE JURORS: No.

THE COURT: Did you talk to anybody about the case?

THE JURORS: No.

THE COURT: Did you learn anything about the case
outside the presence of each other and this courtroom?

THE JURORS: No.

THE COURT: Did you get wet?

THE JURORS: No.

THE COURT: Show negative responses to all questions
by all jurors. You may call your nexf witness.

MR. ALLCOCK: Your Honor, we're going to play a couple
of videotapes. Mr. Bernstein's going to cue it up.

THE COURT: This is deposition -- videotaped
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depositions?

MR. ALBRIGHT: Correct, sir.

THE COURT: Members of the jury, there are two ways to
take a deposition. One is by a Court Reporter, and they type
up the words, like you have heard it. The other is by a Court
Reporter with a videotape, and that's what you're about to
see. .You should evaluate this testimony just as you would any
other witness. You may proceed.

MR. BERNSTEIN: Your Honor, we're going to show the
plaintiff's designation for the deposition of Robert Selinger
from July 26, 2001, and when that's completed we'll do --
we'll see the defendant's designations.

THE COURT: All right.

(Videotape played.)
Q. "Where are you currently employed?
A. Chaparral.
Q. And what is your current position at Chaparral?
A. Executive Vice-president and Chief Technical Officer.
Q. As the Vice-president and Chief Technical Officer of
Chaparral, could you just generally describe what your
responsibilities are?
A. My general duties are focused on strategy in terms of
understanding and identifying long—term opportunities for the
company and the environment, meeting with customers on a

strategic basis, and then, 'guiding in terms of a road map our
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engineering and marketing activities.

Q. Okay. Wheﬁ was the first time you saw the 972 patent?

A. In approximately February of 2000.

Q. And how did you come about getting a copy of the 972
patent?

A. I don't recall if it was Jerry Walker or Dave Zinger, but
it was in the context of the consulting work.

Q. And do you know when Chaparral first saw a copy of the 972
patent? .

A. Not by date, but it was in approximately that time frame.
Q. Okay. At some point in time, did Chaparral contact you
about doing an investigation into the 972 patent?

A. Yes.

Q. And when was this?

A. 1In, again, same time frame, February 2000.

Q. So, at some point in time, Chaparral contacted you about
doing an investigation into the 972 patent; is that correct?
A. Correct. |

Q. At this initial meeting with Chaparral, did you discuss
LUN zoning?

A. Yes.

Q. So you have no recollection as to how or why LUN zoning
came up in that meeting?

A. Not specifically, other than, you know, the phrase appears

in the context of the patent.
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Q. Can you mark -- I have marked as an exhibit -- as Exhibit
305 document bearing dates No. CNS 174026 through CNS 4030,
Dr. Selinger. Could you take a look at this document?

A. Yes.

Q. Turning to the first page, CNS 174026, it appears to be a
February 29, 2000, an e-mail from you to Mike Gluck and Jerry
Walker at Chaparral. Did you write such an e-mail on February
29th?

A. Yes.

Q. And is this a true and correct copy of the e-mail and the
attachment that you sent to Mr. Walker and Mr. Gluck?

A. I believe éo.

Q. 1In the subject heading, there's reference to Overpass dot,
dot, dot. Who is or what is overpass?

A. Overpass was a code name for Crossroads.

Q. Did you come up with that code name?

A. I believe so.

Q. How did you come up with -- or why did you come up with
that?

A. I don't recall who suggested it in terms of, well, just a
convenient phrase.

Q. Do you consider that more convenient than just using
Crossroads?

A. I guess it was probably a combination of Crossroads and

the patent. So it was a little bit more specific.
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Q. Okay. And this e-mail, is this‘the transmittal letter you
sent with your report on the 972 patent?

A. It was a work-in-progress, but yeah, it was a report as of
March 1st.

Q. For the benefit of the jury, can you please read the first
paragraph of your e-mail?

A. Here's my Overpass report. -Don't shoot the messenger.
Probably the key inside is in the bottom half of page 2. And,
obviously, we can discuss this all tomorrow/Tuesday.

0. I want to first take a look at the middle e-mail, which-
appears to be an e-mail from Jerry Walker --

A. Yes.

Q. =-- to you. In that e-mail, Jerry Walker is telling you to
pursue documented evidence that access controls was well-known
and practiced prior to December 31st, 1996; is that correct?
A. Yes. |

Q. And did you ever pursue the documented evidence that

_access control was well-known and practiced in the prior art

prior to December 31lst, 19967

A. I don't recall.

Q. You don't recall if you performed any additional research
into access controls?

A. I do not -- I do not recall if I did or not.

Q. Do you have a definition of the term access controls?

A. I didn't attempt to apply one or derive one.
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Q. Okay. Well, let me -- just to clarify. When you were
doing your research into fhe 972 patént, including your
research into whether there was prior art encompassing access
controls, you didn't have a definition for that term?

A. I didn't try and produce a limited definition or a
specific one.

Q. Okay. Do you know a Brian Smith who works at Crossroads?
A. I talked to him once, yeah.

Q. Have you ever met him?

A. Not to my knowledge.

Q. Okay. Now, you state that you talked to him one time. Do
yéu remémber when fhat was?

A. Yes.

Q. And just for the record, you're referring to Exhibit 3107?
A. Correct. So I believe I talked to him on February 28th.
0. And you're referring to CNS 187017 in Exhibit 3102

A. Correct, sir.

"Q. And are these your notes from the telephone conference you

had with Mr. Smith on February 28th, 20002

A. Yes.

Q. Okay. And what did -- how long was your phone
conversation with Mr. Smith of Crossroads?

A. Don't recall exactly. I would guess it was 15 minutes or
so.

Q. Okay. And as of this date, February 28, 2000, were you a
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consultant for Chaparral?

A. Yes.

Q. You were being paid by Chaparral?

A. Yes, as a consultant.

Q. Yes. You were being paid by Chaparral as a consultant to
research and then, draft the report on Crossroads' 972 patent;
is that correct?

A. -Among other things, yes.

Q. Okay. At any point during your conversation with Brian

Smith on February 28th, 2000 -- and I'm referring to the Brian
Smith of Crossroads -- did you tell him you were a consultant
to Chaparral?

A. No.

Q. At any point during your conversation with Brian Smith of
Crossroads on February 28th, 2000, did you tell him you were
being paid by Chaparral to research and draft a report on the
972 patent?

A. No.

Q. Isn't it true that you simply told Mr. Smith that you were
a consultant er'a Fibre Channel company?

A. Approximately, yes.

Q. Okay. What did you and Mr. Smith discuss?

A. Basically, I was trying to determine initially whether or
not he was a -—- one of the Brian Smiths I knew at IBM. There

were multiple. And I am not sure -- I think -- I'm not sure
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we concluded that we knew each other. And then, I was trying
to understand what, you know, if they were open to
cross-licensing, and, you know, what they were going to do
with this patent, if it was something that was filed as part
of a window dressing for the IPO, or if they were serious
about it.

Q. Okay. And at no point during the conversation did you
identify yourself as a consultant for.Chaparral?

MR. DELLETT: Objection. Asked and answered.

A. I agree.

Q. You agree with my statement?

A. 'I do not identify myself as Chaparral.

Q. Okay. And do you consider Pathlight and Chaparral --
excuse me. Do you consider Crossroads and Chaparral to be
competitors?

A. Yes.

Q. Okay. And just, again, I think I asked this, but I can't
remember. Crossroads is a competitor of Chéparral, correct?
A. Yes."

MR. BERNSTEIN: Your Honor, that concludes the
plaintiff's designation, and now we'll proceed with
defendant's designations.

THE COURT: All right.

Q. "Géod morning, Dr. Selinger. Do you prefer Dr. Selinger,

Mr. Selinger?
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A. Bob is fine.

Q. Bob. 1I'll use br. Selinger.

A. Okay.

Q. And did they —-- in the initial conversation, did they ask
for a written report summarizing your findings?

A. Yes. Actually, I'm not sure whether they asked for it or
whether it was something I prepared.

Q. Okay. During this conversation, did you discuss any
specific prior art?

A. Yes.

Q. And what was the prior art discussed at this -- and we're
talking about the initial meéting?

A. It appeared to me that the initial reading of the patent
was both very obvious as well as lots of prior art. So I
don't recall what the chronology of, you know, which meeting
or which discussion we discuséed certain prior art but --

Q. Okay. Do you remember any of the specific prior art
discussed at that first meeting?

A. Not necessarily the first meeting. Like I said, I can't
remember which discussion-included which prior art.

Q. Okay. Now, a second ago, you said that you believed or
you told Chaparral that the 972 patent was obvious?

A. Yes.

Q. And could you define for me the term obvious?

A. Obvious in the sense that an engineer that was familiar
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with SCSTI and Fibre Channel and RAID technology would look at
this and say, there's nothing new or novel.
Q. What was discussed about LUN zoning?
A. I don't recall specifics. '
Q. Generally, do you remember what -- why LUN zoning came up
in your conversation?
A. Not speéifically.
Q. When you read the 972 patent and after you had discussed
LUN zoning with Chaparrél,‘did you believe that if the patent
were to be held valid that Chaparral's LUN zoning feature
would infringe the 972 patent?

MR. DELLETT£ Objection. Aésumes facts not in
evidence.
A. I wasn't familiar with the details of the Chaparral
implementations.
Q. At the time of any of these conversations, do yéu know if
Chaparral actuallyihad implemented LUN zoning into its
pfoducts? 7
A. I do not know for sure.
Q. Okay. Well, I know of at least another e-mail. And maybe
that's it and maybe it's not. We'll get there in a couple of
minutes?

Turning a page, CNS 174027 through 174030.
A. Uh-huh.

Q.. And this is the actual report on thev972‘patent that you
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wrote?
A. Correct.

Q. And it's dated February 29, 20007

o]

Right.

Q. How much time did you spend writing this report?

A I wouldn't know exactly. My guess is probably two or
three days, maybe, in terms of doing the research .and writing
it.

Q. Well, let me ask you this, then: Did you ever pursue
documented e&idence that access control was well-known in
practice in the prior art prior to December 31lst, 1997 --
1996, excuse me, I apolqgize?

A. At this point, I probably would say yes, but it depends on
what definition of access control is.

Q. Well, let's --

A. The whole notion -- tﬁe patent itself was somewhat
ambiguous in terms of how much of the emphasis was on the
virtualization or'any of'the access controls and, therefore,
was a little bit hard to determine what piior art might apply.
Q. Okay. Well, let's use your unlimited, non-specific
description of access controls. And could you tell for the
jury what prior art you found dated prior to December 3lst,
1996 that covered access controls?

MR. DELLETT: Objection. That calls for facts not in

evidence. Also, the question is vague and ambiguous because
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the term access controls is undefined.

A. If I use a broad definition of accésé'cdﬁtrbls, then my
recollection was that a large number of the RAID products
already incorporated some type of access control.

Q. What type of access control?

A. Limiting host access to storage.

Q. And what products did that?

A. I think the Adaptec/Chaparral RAID products, the Sun
product, many of the mainframe products.

Q. Let me rephrase and maybe this will make it easier. What

" steps has Chaparral taken to avoid infringement of the 972

patent?

A. I believe Chaparral has done considerable amount of
research into the 972 patent in the context of invalidity.
And part of it has been in the céntext of understanding what
- you know, what possible portions might be infringing. i
haven't been part of that examination, so I'm not sure what
conclusions that may have reached or --

Q. And who did take part in those examinations?

A. Like I said, I think they would have been, probably, the

engineering folks: Al Permut, Tom Lavan, probably others.

Q. Okay. And --

A. You know, even Ian Davies.

Q. Do you know at any time any of those individuals reached a

conclusion that Chaparral infringed the 972 patent?
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A. I don't know if they did. My impression is that they
concluded that they did not. .

Q. And do you know the reason -- any of the reasons why
Chaparral did not -- there was a belief that Chaparral did not
infringe the 972 patent?

A. I think it centered on this definition of what's access
control, and what is LUN zoning, and whether RAID was covered
or not.

Q.. Okay.

A. Sol understand and believe that there were a number of
ambiguities from my prior reading of it. There's a lot of
prior art. And so, I don't think =-- nobod& certainiy felt
like there was a specific feature that was in violation.

Q. And what you believe to be the prior art, that's set forth
in your report from 2-29, as well as your follow-up e-mail
from March 4th, 20002

A. Right. That's some of it.

Q. Okay.

A. Yeah, it's one of these where my approach was to initially
read the patent. It appeared to be something that was
obvious. Many of the claims appeared to have prior art. So I
started to do a few days of investigation, found a number of
prior art that predated either products or patents, predated
many of the claims.

‘And so, you know, since I was essentidlly a contract
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for hire, as I indicated, I think, in one of those e-mails,
you know, do you want me to keep searching or not, there seems
to be, at least, at face value a significant amount of prior
art that would have invalidated that patent.

Q. If you could turn to CNS 187011. It should be the second
page, dated 3-14-00. At the top, it states, Crossroads Claim
1-method plus access controls. What do you mean by that, that
phrase there? ‘

A. What we were doing is basically looking at each of the
Crossroads' claims in terms of which prior art invalidated
those claims. So my belief was that the method invalidated
Crossroads' Claim 1.

Q. And do you know as of March 1lst, 2000 whether Chaparral
had found prior art invalidating the 972, all claims of the
972 patent?

A. At that time, I know I was probably a significant part of
that investigation since the other report was dated March 1lst,
and I thought I had found invalidity or prior art against most
of the claims, yes."

MR. BERNSTEIN: Your Honor, that completes Mr.
Selinger's deposition. Next, we have the deposition of
Michael Gluck from November 29 of 2000, and this is from
Volume 1 and this is the plaintiff's designation.

(Videotape played.)

Q. Would you tell me your name, please, sir?
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A. Michael J. Gluck.

Q. And, Mr. Gluck, Qhere are you from? Where do you now
reside? Where do you live?

A. In Colorado.

Q. Okay. And what is your position with the company
Chaparral Network Storage, Inc?

A. President and COO.

Q. Mr. Gluck, how long have you been with Chaﬁarral?

A. I'm one of the cofounders, since January '98.

Q. Does Chaparral with respect to these rack products that
we're talking about that Crossroads also has a competitive
device with; do you all compete in the same geographic areas
with Crossroads?

A. Yes, we do.

Q. And I'm going to -- I don't mean to keep wheeling around.
Let me direct you back to what we were talking about earlier,
when I was talking about competitive products.

A.. Okay.

Q. And you told me there were rack products that were
competitive between Crossroads and Chaparral?

A. Correct.

Q. Are there not also blade or board products that are
competitive between Chaparral and Crossroads?

A. I'm not aware of any announced Crossroads blade product.

Q. What about any rack products?
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A. Crossroads has rack products.

Q. And are any of those competitive with Chaparra; products?
A. Yes.

Q. Okay. And with respect to those rack products, are those
-- are you basically going after the same customer base?

A. Yes.

Q. And is that same customer base in, roughly, the same
geographic areas?

A. Yes.

Q. Okay. Has Chaparral ever contemplated licensing that type
of technology to anyone?

A. Not that I'm aware of.

Q. Okay. And if you all have not contemplated doing it, I
take it is fair that you never have done 1it?

A. We have notvdone it.

Q. Okay.

A. But if somebody came around and gave us a big check, you
know -- I'm not saying -- nothiﬁg is forever so --

Q. Okay. So you would consider licensing your technology if
people pay you enough for it?

A. We would have to make a business decision.

Q. And what would that business decision be based on?

A. If it was strategic, if it was extremely profitable, et

cetera.

Q. For example, if. you thought that it gave you a strong
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technical -- technological advantage over a competitor, would
you license that to a competitor?

A. I'm not following you. Would we license our technology to
a competitor so they could compete with us?

0. Yes, sir. Would that make sense to you to do that?

A. It doesn't sound to me that»it would make sense.

Q. I mean, you're obviously a bright man and the COb of a
corporation. Why wouldn't it make sense to you to license
that technology to a direct competitor?

A. Well, it depends on how much we viewed them as a direct
competitor. So if --

Q. Let's say they are a direct compétitor.

A. There would be potential, if we were trying to, for
example, propose a new standard where we wanted this to be an
industry standard in which case everybody would benefit more
by having an open s&stem.

So in that case, even having competitors might be an
advantage would be one example I could think of where you
would want to do it. If it's a proprietary thing that would
allow a competitor that would only be interested in this
competitor, that would then compete, unless we got much more
money from the competitor for the license fee than we would
get by selling the product, that wQuld be the trade-off.

Q. And that would be the trade-off?

A.. Right.
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0. Would it be fair to say that Crossroads is a major
competitor?

A. Yes.

Q. And I've received a note that I think I've gotten an
answer for, but just to make sure that I have. You've told us
who you believe the major competitors of Chaparral are, théy
were Pathlight, Crossroads and ATTO, correct?

A. Correct, and then -- you know, there are additional --
there are a lot of -~ there are other competitors. You asked

me who I considered the major competitors?

Q. Yes, sir."

.MR. BERNSTEIN: Your Honor, we're going to continue on
with plaintiff's designations for Volume 2 of Mr. Gluck's
deposition from the same date, November 29th, 2000.

Q. "Earlier in your testimony in the prior deposition, you
said that Chaparral competed with Crossroads in some custom
board opportunities.

A. Yes, sii..

Q. Mr. Gluck I've marked as Exhibit 46 United States Patent
5941972. Do you recognize that as the --

A. Yes, sir.

Q. -- Crossroads patent?

g

Yes, sir, I do.

The patent at issue in this case?

» O

Yes, sir, I do.
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Q. When was the first time you saw that patent?

A. Tt's -- I'm going to give you a range. It's sometime in
February. I'm going to say February 9th or 10th, or the
second week of February, or something like that.

Q. How did you come across it?

A. I got a call from one of our investment bankers because we
were in registration, and -- who said to me that he had read a
statement -on the wire by Brian Smith, the CEO of Crossroads,
that they were going to be very aggressive in their patent
portfolio, if you will.

And at the same time, one of our engineers in LA saw
the same wire and sent me up an e-mail, pointing ﬁe to the web
site where I could pull this patent off. So I then pulled the
patent off the web site and read the patent. But then,
somebody else in our company grabbed the official -- Jerry

Walker got the official patent. He contacted Dave Zinger --

he contacted a patent attorney and got the official patent.

Q. Which engineer in Los Angeles notified you.about the
patent?

A. I believe George -- it was either George Kalwitz or Phil
-- either George or Phil.

Q. Pﬁil who?

A. Phil Colline.

0. Okay. When you pulled the document off the web site, did

you read it?
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A. Yes, I did.

Q. Did you mark it up?

A. I highlighted it.

Q. Did you write anything on it?

A. No, I didn't write anything, just highlighted it.

Q. Did you read it that day, the day you were told about it?
A. Yes.

Q. How much time did you spend reading it?

A. I read it through. I don't knbw, about a half hour, an
hour.

Q. Okay. Looking at the original message from Mr. Selinger,
the subject is Overpass status.
A. Overpass was -- well, go ahead. I'm sorry.

Q. What does Overpass refer to?

™ -

Overpass was the code name we gave to the patent.

Q. Why did you give the Crossroads patent a code name?
A

We just thought it would -- we needed to have these kind
of issues confidential with -- client—attorney privilége_
confidential.

Q. Who gave it the name?

A. I don't know if it was Jerry or Gary. I don't know.

Q. In your response to Nigel Squibb, you also say that you
and Pathlight are cooperating, and any Fibre Channel-to-SCSI
device would infringe this patent, thée 972 patent, if it were

valid, correct?
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A. That's correct.

Q. What you're meaning here is that if the 972 patent is
valid, Chaparral storage routers along with Pathlight's --
A. RAID controller, right.

Q. Would be infringing?

A. Correct.

Q. Mr. Gluck, you refer to a two-page opinion of counsel that

"was referenced in Chaparral's S$-1 filing?

A. Correct.

0. And that opinion of counsel relating to the 972 patent was
received in the April -- in the April time ffame, correct?
Time frame from wHich attorney? -

A. From Dave Zinger.

Q. At which firm?

A. Sheridan Ross.

Q. Did Chaparral decide to continue making and selling its
routers based on that two-page opinion of counsel?

A. Yes, becauée -- his opinion clarified my original

misconception that I mentioned to you, thinking it was Fibre

" Channel-to-SCSI. His opinion clarified that it was really

access controls and that we were not infringing. So none of
the products that we were shipping were infringing.

So it didn't matter whefher the patent was valid or
not; we were not infringing. But if the patent would be so

broad to cover. us, then it would be invalid.
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Q. Did -- I'm sorry. Go ahead.

A. As I had originally, you know, thought.

Q. Was there anything else that Chaparral relied on in its
decision to continue making and selling its routers?

A. We all believed internally, after discussions with Mr.
Zinger and everybody else, that now that we had understood the
patent that we absolutely were not infringing any of our
products. So it was opinion of counsel and our own, you know,
belief, as well. ‘

Q. Since that opinion of counsel in early April, did you
receive any other written opinion of counsel's?

A. We've now had one just recently.

Q. The November 20 opinion?

A. Correct. I'm not sure of the date, but it's this month,
we received a big, thick opinion from Dave Zinger.

Q. Okay. Just --

A. Which have been provided to you -- at least to you guys, I
think. We waived our privilege or whatever on that.

Q. Right. We have that and I'll show it fo you. But between
the April opinion and the opinion that was provided late this
month, did Chaparral receive any other written opinions of
counsel?

A. Not that I'm aware of.

Q. Mr. Gluck, Exhibit 50 is a collection of fax transmittal

forms --
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A. Uh-huh.
Q. -- to a variety of different people?
A. Uh-huh.

Q. If you take a look at these fax transmittal forms, I think
that you'll agree with me that this is your effort to send the
patent out to a variety of different people at getting their
help to finding prior art, correct? A

A. Correct.

Q. So it's fair to say that Chaparral launched an extensive
effort to find prior art in an effort to invalidate the 972
patent, correct?

A. I.don't know, you know, what the metaphor extensive would
be, but we certainly were looking for prior art to invalidate
the patent.

Q. Sure. You were darn serious about finding prior art?

A. Sure.

Q. And you would want Mr. Walker and others who were
respbnsible to work as hard as they possibly could to find
invalidating prior art, correct?

A. Correct.

Q. And to the best of your knowledge, that effort was
undertaken, correct?

A. Correct.

Q. 1It's correct, however, that the decision by Chaparral to

continue making and selling routers was made back in April,
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when the two-page opinion letter was received?
A. That's correct, uh-huh, that's correct.
Q. So when you're talking about independent suppliers,
Crossroads was the only major intelligent router competition?
A. They were the first -- what I would call independent.
Q. Okay. If you look at Exhibit 63, sir, could you go a
couple éf pages into that and you'll see the -- right there,
the business plan reference.
A. All'right.
Q. Do you recognize this document, sir?

MR. BAHLER: Do I have that? Oh, that's what this is.
A. Oh, okay. This was our original business plan document
when Chaparral was first trying to raise some money.
Q. Did you participate in the drafting of this document?
A. Yes.
Q. Did you write this document?

A. Probably the majority of it.

Q. Could you turn to page 14, please?

A. Uh-huh.

Q. Do you see the reference to router competition?
A. Uh-huh.

Q. Do you see the statement, the only major current
intelligent router competitor is Crossroads Systems?
A. Again, I would qualify that as an independent. I should

have said independent, but people that may cap the products
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that are not competitors.

. Right.’

So that's asAQe've discussed.

That's a true statement with that qualification?

Correct.

(OB AN ol 2 @)

Let me make sure that we're clear, then. You agree that

Crossroads did a good job at developing the router market?

~A. The independent router market, correct.

Q. Okay. And you also agree that when Chaparral came on the
market, it took advantage of the work that Crossroads had done
in developing the market, correct?

A. Correct.

Q. Since Chaparral came on the market, it has tracked
Crossroads as a competitor, correct?

A. Correct.

Q. Chagarral has paid close attention to Crossroads'
technical progress, correct?

A. Correct.

Q. You paid close attention to whatever progress Crossroads
is making with potential customers, correct?

A. Correct.

Q. You paid close attention to Crossroads' IPO, correct?

A. Correct.

Q. You paid close attention to Crossroads' pricing to the

extent you can learn it?
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A. Correct.

0. 1It's fair to say that Chaparral, from the time it entered
this market to and through the present time, has kept track of
Crossroads' development?

A. Yes, sir.

Q. And at the time Chaparral entered this market, Crossroads
was ahead of Chaparral in the market in terms of a customer
base, correct?

A. That's correct.

Q. Crossroads was ahead of Chaparral in terms of developing

the market, correct?

A. Correct.

Q. Okay. At the time Chaparral was formed, Adaptec kept a
percentage of the company?

A. 19.9 percent.

Q. That was negotiated percentage?

A. Yes.

Q. Okay."

MR. BERNSTEIN: Your Honor, that concludes the
plaihtiff's designations for Mr. Gluck. And now we have the
defendant's designations for Volume I of Mr. Gluck's
deposition.

Q. "You may be the wrong person to ask this, but is there
anything that you are aware of in Chaparral's technology that

you think makes it ‘superior to Crossroads' technology with
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respect to the routers? For example, when you go out to sell
a product, you are able to say, not only do you have to worry
about price, but our products are superior?
A. Yes.

MR. BAHLER: Objection. Vague.
Q. Do you understand my question?
A. We have higﬁer performance.
Q. Okay. What do you mean by higher performance?
A. We have higher performance in terms of the amount of data
that the router can transfer in a certain amount of time. And
there's two --
Q. Okay. Are there any other objective differences that you
could cite that you believe would make Chaparral a better
product?
A. I think it would be difficult to list all the features of
a product and do a comparison, but there are many other
features to a product.
Q. What would the most primary one be to you that we haven't
talked about?
A. The software management capability.

Q. And you believe that's superior in the Chaparral product?

A. We have in-band and out-of-band management.
Q. And Crossroads doesn't?
A. Not to my knowledge.
And is Chaparral paying a royalty for those licenses? .
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A. They were royalty-free with the exception of RAID code.
Q. Okay; Do you knéw how much --

A. $25 per RAID code license.

Q. With respect to the RAID products, what percentage of the
cost of RAID product does the $25 represent?

A. Again, it would depend on the -- which platform, which
product. Our.products range in price. ‘

Q. -The RAID products?

A; The RAID products range in price from $1500 to as high as
$3,000.

Q. Well, for example, you went through a host of examples
earlier why you thought Chaparral products were superior in’
one form or another to Crossroads' products.

A. Okay.

Q. BAnd, for example, you talked -- I don't remember exactly
the technological side of what it was, but you said there was
something in the new product that would allow Chaparral to
interface with -- I think it was the 168 --

A. 160 megabytes per second SCSI. |

Q. Okay. That's technology that Chaparral has, correct?

>

Yes.
Q. And by way of example --
A. Okay.

Q. -- you'd either have to get a lot more money from the

.competitor or.you would not want the competitor to have that
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technology, correct?

A. Again, that's speculative -- T mean, it's speculation.
We're not doing it today. We haven't licensed our technology
today, so --

Q. Yes, sir.

A. -- we have additional competitors who could become major,

such as Gadzooks, who's acquired a company called Smart SAN.

‘There are companies that have developed their own router

technology that could choose to sell it to other people. I'm
thinking specifiéally Spectralogics has developed their own
router that currently they use with their own product, but
they, I beliéve, are ﬁow thinking or have proposed to sell
that on the open market.

There is other companies like Spectralogics that have
developed their own router products such as Sequent, which has
been acquired by IBM, or Compaq that could,'again, choose to
sell that into the open market as a competitor. So my answer
was who is- today."

MR. BERNSTEIN: And, your Honor, we're continuing on

with defendant's designations for Mr. Gluck's deposition,

Volume 2.
Q0. "What was your first impression of this patent?
A. My first impression was it was -- I don't want to use the

word I used before. It was a totally invalid patent because

‘when I read it -- when I read it first, I read it as trying to
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patent any Fibre Channel-to-SCSI device, which I said can't --
you can't do this. There's all kinds of priof art out there
that would totally invalidate this patent.

Q. Aside from thinking it was invalid, given the way you read
it, you understood that if it were valid, Chaparral's router
products would fall within the scope of the patent, correct?
A. Every prodﬁct -— not only our products but every -- you
know, all kinds of other companies' products would fall under
the scope, correct, which is why I believe it would-be -- it
could not possibly be enforced.

Q. Okay. So you formed two first impressions: One, it was
invalid?

A. Correct.

Q. What was your basis for believing it was not a valid
patent?

A. The opinion ffom our -- Dave Zinger came back, as well,
thinking that we were not infringing.

Q. Do yoﬁ believe that Chaparral has a duty to avqid
infginging U.S. patents?

A. Sure.

Q. Did you take any steps to avoid infringing this patent?
A. Could you clarify that? You mean once we knew of the
patent, you mean?

Q. Yes.

A. Well, we don't believe we are infringing.
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Q. Okay. My question to you is: Has Chaparral taken any
steps to avoid infringing the 972 patent?

MR. BAHLER: Objection. Asked and answered.
A. We don't believe we are infringing, so we don't need to
take any steps because our products are not infringing.
Q. So --
A. So we got legal counsel that clarified that my initial
interpretation wasn't the‘right one; that it really had to do
with access controls, and we are not infringing on the patent.
Q. If you look at the response e-mail from Mr. Walker, it

talks about Dave Zinger starting to develop -- I'm sorry, it's

this paragraph.

A. You should pursue? No.

Q. Jerry Walker wrote --.

A. He will start to develop a limited opinion letter as the
why we believe the patent is invalid.

Q. Yeah. Let me back up a second.

A. Okay.

Q. Do you see that Mr. Walker states that, Dave Zinger may
start to develop a limited opinion letter?

A. Right.

Q. Do you know if that limiteﬁ opinion letter was ever
written?

A. We did get an opinion letter that we referenced in our

S-1, a two-page letter that said that he believes that we were
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not infringing and that if the patent was to be so broad that
it would be invalid.

Q. Did you have a conversation with Mr. Squibb prior to him
sending you this e-mail?

A. Yes, I did.

Q. And what did you two discuss?

A. I told him that I was soliciting potential prior art

because -- and I thought that they might have some, as well,
that would help invalidate this claim, because from our -- if
you look at my -- says, we are thinking of filing a

counterclaim on the basis of a fraudulent patent. 1In other
words, they did not disciose known prior art and, you know, in
my words, duped the Patent Office.

This was because when our patent attorney pulled the
wrapper, he learned that there was not a single interrogatory
or question by the Patent Office on this patent. It went
through, which I'm understanding only happens not very often.
Q. The patent attorney told you that?

A. Yes, he did. He said, maybe, I think, in his words, less
than one out of 20 times, something like that.

Q. Okay.

A. And I speculated. We speculated that perhaps the reason
that this happened is that Crossroads came up with new tech
term knowledge, i.e., storage router, and if a patent clerk is

doing a word search, you wouldn't find storage router in the
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storage literature; you'd find bridge adapter, and so on. And
so it could go through without a question.

And I believe my comment to Nigel was my understanding
of patents was that they're supposed to reward creative
invention as opposed to creative writing.

Q. When you had your conversation whether Mr. Rahmani, did
you exbress that same thought?

A. My first conversation was with him is, A, were -- had he
seen the patent. His answer, yes. B, what was their
position. He said that they -- they already had prior art and
had a patent consult opinion of prior art. Then, I asked him
his opinion on Fibre SCSI, and.he agreed with my opinion that
we were to be valid, any Fibre-to-SCSI product, you know,
would be infringing, and therefore, their prior art, along
with other prior art, could be used to an validate the patent.-’
Q. Did Mr. Zinger advise Chaparral that his two-page opinion
of counsel was sufficient to allow Chaparral to continue
making and selling its routers?

A. I didn't talk to Mr. Zinger, but I believe so. I mean, I
certainly was conveyed that from Jerry Walker and others. .
Q. Did you read that opinion of counsel?

A. I read the two-page opinion of counsel, yes.

Q. Did Mr. Walker read it?

A. Yes, he did.

Q. And to your understanding, we don't have.that opinion here

163

Oracle-Huawei-NetApp Ex. 1025, pg. 182



10

11

12

13

14

15

16

17

.18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

with us today. To your understanding, did that opinion of
counsel, ﬁrovidea in early April, about capture all of the
bases for Chaparral's belief that it did not infringe or the
patent was invalid?
A. I don't know what you mean, capture all the bases.
Q. To your mind, when you read the two-page opinion of
counsel, did you think that it was complete?
A. Yes, and I'll paraphrase because, you know, I think it
said sémething like, we think that the -- or the opinion of
counsel, whatever, is that -- actually, I shouldn't try to --
you'll get the letter, you'll see what it said. But based
upon —- in my mind, it conveyed both that we were clearly not
infringing, and if the patent were to be interpreted because
this was prior to any Markman hearing or anything, so if the
patent were to be interpreted, you know, much more broadly
than we believed, then the patent would be invalid.

So I think it's -- the wording was something to that
effect.
Q. So you think the'two—page opinion was complete, correct?
A. Yes.
Q. And to your understanding, did Mr. Walker think the
two-page opinion was complete?
A. Yes, correct.
Q. Has anybody who is now an employee of Chaparral ever told

you that they were at the '96 Comdex and saw the Crossroads
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display?

A. I'm not sure if the Adap -- I may have mentioned to you
this product was conceived and invented by Adaptec, and so --
Q. Which product?

A. The router product. I think I mentioned that in my
original briefing.

Q. The Chaparral router?

A. The Chaparral router. And so, I believed that Adaptec
people had séid that they had visited Crossroads, but I don't
have the specific -- but you asked me if I've heard that from
anybody, so my recollection would be that there were people
from Adaptec that.had visited the Crossroads.

Q. To this point, Chaparral had not heard from Crossroads
that --

A. This was, remember, I told you about -- you asked when we
first heard about the patent, I menfioned, like, February 9th
or something. So all that triggered when I got the call from
the investment banker and our engineer saying, here's this
Crossroads patent and the notice from that Crossroads is going
to be more aggressive, and that's when we immediately got
Jerry to go find a patent attorney. So that's what this is --
was all started out.

Q. Crossroads was already in the router market before
Chaparral got in the market, correct?

A. Well, before Chaparral but Adaptec had been developing the
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product.

Q0. I méant '98. I'm sorry. Let me aék'the guestion again.

Isn't it true that as of 1998, Crossroads was the only major

intelligent router competition?

A. What date in '98?

Q0. Let's just say by the end of '98.

A. By the end of '98, as I say, other companies had their own

-- Seguent was shipping. My recollection is that Sequent was

shipping its own Fibre Channel-to-SCSI. As I say, everybody

called them bridge adapters, Fibre Channel-to-SCSI bridge

adapters, they devéloped by themselves. The Unisys had an

internally developed progrém they worked oﬁ. Spectralogics

had one that they were shipping in '98, to my recollection.
So Crossroads as an independent supplier of routers

other people, yes.

Q. Do yoursee further on down this business plan states, they

first began shipping their products approximately one year

ago?

A. Correct.

Q. And it goes on to state, while Crossroads has done a good

job educating the market and seeding the market with

evaluation uhits, they suffered from the early Fibre Channel

interoperability issues and lack of industry infrastructure?

A. Uh-huh.

Q. That statement's a true statement,. right?
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A. Correct.

Q. Tha£'s imporﬁant in your businéss to understand exactly
what the competitors are doing?

A. It's very typical. We have ATTO, we have Pathlight.
Everybody in our business, we have their product, we buy their
product. It's very customary in the business.

Q. 1Is it ét all surprising to you that a company that was in
the market earlier than your - company and had developed the
market earlier than your company has obtained patents relating
to the technology in this market?

A. I'm very surprised that they got that patent appfoved.

Q. That's not my question. Is it at all surprising that‘a
company that was in the market earlier than you and developed
the market earlier than you has obtained patents relating to
the technology in that market?

A. I don't agree with the premise. Adaptec has spent $30
million on the product starting in 1996, before Crossroads was
a company, had their own patents, their own technology, the
400,000 gate array ASIC. So I don't agree with the premise
that Crossroads was first or other éompanies were there with
captive products. Yes, Crossroads made an independent router,
but I don't agree with your premise.

Q. Did Adaptec'make a Fibre Channel-to-SCSI router?

A. Bridge adapter, router it's now called, but bridge

adapter.
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Q. A Fibre Channel-to-SCSI bridge adapter?

A. Yes, sir. That's the part of the technology license that
we -- that's how Chaparral got started out is primarily a
marketing company, marketing and sales to take the Adaptec
technology and focus it in on this market. And sometimes the
first to the market, if you will, is the independent isn't the

ultimate leader. I would offer Upancore and Brokade as

-examples.

Q. What do you mean by focus it in?

A. Adaptec was primarily -- felt a bigger market was the RAID
market. And so, they wanted a company to focus their sales,
marketing, future development efforts on their router, the
Fibre Channel-to-SCSI tape bridge adapter marketplace, which
we now call the router marketplace.

And so, they funded Chaparral in exchange for 19.9
percent interest. And the three of us -- and shortly became
eight of us -- started Chaparral with the exclusive license --
exclusive license for the Adaptec technology that they had
spent $30 million in three years developing well before
Crossroads was a company, and we were taking that product and
focusing it exclusively on the Fibre Channel-SCSI bridge
adapter marketplace.

And Adaptec was continuing to focus on the RAID
marketplace. BAnd then, six months later, Adaptec decided to

get‘out of the Fibre Channel-to-SCSI RAID busirness, and we
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spent the next three months and bought that business from
Adaptec. So now we héve RAID and routers.

And the reason that our product is so much higher
performance than Crossroads' is because Adaptec spent
substantially more money and a longer periéd of time
developing the product, and we were able to leverage that
platform.

Q. And that was part of negotiations involving a number of
different issues including what Chaparral would pay Adaptec
for certain licenses, correct?

A. No. This was -- this is different than the license
agreement that I talked about, the technology transfer. The
original Chaparral was formed not paying any money to Adaptec.
But in exchange for giving them 19.9 percent of the company,
Adaptec funded the initial $200,000 of the company capital,
give us the exclusive license to take this bridge -- Fibre
Channel-SCSI bridge adapter and go market it and, effectively,
transfer that technology to Chéparral in exchange for the 19:9
percent.

Q. And the $25'a unit --

A. That was a later -- so then -- I'm sorry to preempt your
question.

Q. That's all right. That was my question. The $25 a unit
fee —- |

A. That was not involved at all. So.that was -- that was
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negotiation number one with Adaptec in January '98.
Negotiation number two with Adaptec, which is a very thick,
you know, technology transfer and multiple agreement, was when
Adaptec decided to get out of the Fibre Channel-to-SCSI RAID
business, and we decided to negotiate to take over that
business.

So that's when we negotiated a very extensive
technology transfer of all the technology, including making

offers to 20 of their employees and Adaptec putting, you know,

half a million in escrow to help us do that. And the $25 RAID

license code was part of that negotiation, which was started
in July of '98 and concluded on November 25th of '98."

MR. BERNSTEIN: Your Honor, that concludes the
videotaped deposition testimony of Mr. Gluck.

THE COURT: All right:

MR. ALCOCK: Your Honor, we would call as an adverse
witness Mr. Walker.

(Witness was sworn.)

THE COURT: Tell us your full name and spell your
last, please.

THE WITNESS: My name is Jerry Lee Walker,
W-A-L-K-E-R.

JERRY L. WALKER, called by the Plaintiff, duly sworn.
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DIRECT EXAMINATION
BY MR. ALLCOCK:
Q. Good afternoon, Mr. Walker.
A. Good afternoon.
Q. What is your present job?
A. I am currently retired.
Q. And you worked for Chaparral from when to when, sir?
A From January of 1998 until the end of July of this year.
Q. And you were the Executive Vice-president of Engineering

during that entire time period?

"A. Actually, my title was Executive Vice-president of

Operations.

Q. Of operations. And you were responsible for all the
engineers?

A. Yes, I was respohsible for engineering, manufacturing,
product and customer support;

Q. Okay. 1I'm going to hand you a book of documents that
we'll use. Actually, two books. I've given them to counsel.
Now, I want to direct your attention, first, to Exhibit 132,
which is the first in the first book. Do you recognize
Exhibit 1322

A. Yes, sir.

Q. What is it?

A. It is a business plan.

Q. _And is it the first business plan of the company?
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A. I don't know if it is the first business plan of the
company .
Q. Could you take a look at page 14 of the business plan and
the portion that says "router competition."” Do you see that?
A. Yes, sir.
Q. And it starts out by talking about the only major current
intelligent router competitor is Crossroads Systems. Do you
see that?
A. Yes, sir.
Q. 1Is that -- was that an accurate statement at the time this
report was made?
A. Mr. Gluck wrote this report most éf the time; and it -- I
believe my understanding at the time, that would be an
accurate statement.
Q. Okay. And it goes on to say, Chaparral Technologies now
ha§ both the advantage of leapfrogging the market development
work done by Crossroads, and the significant advantage of a
cheaper, faster, better product through its strategic
relationship with Adaptec. '

Do you understand what the advantage of leapfrbgging
the market development means there, sir?
A. Well, I believe what Mr. Gluck.had in mind in making that
statement is Adaptec was a billion-dollar company with a lot
of technology and a road map for several generations of

products that they were developing that Chaparral with its
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relationship with'Adaptec would have the ability to capitalize
on the technology thaf Adaptec was developing.

And because Adaptec was in the business of storage and
integrated circuits for high-speed connectivity and in
developing their RAID products, which by definition are

high-performance products, the technology available to

" Chaparral would be able to use the advantages and produce, as

Mr. Gluck said, a cheaper, faster, better product because of
this relationship.
Q. And what did it mean by leépfrogging the market
development work done by Crossroads? Were they the leaders in
developing the storage router market at that time?
A. Yes, they were.
Q. Okay. Let me turn your attention to Exhibit 56 in the
book. That's a memorandum, dated February 7, 2000, from Don
Matthews to you and then, to a number of other people. Do you
see that?
A. Yes, sir.
THE COURT: What is the number again, counsel?
MR. ALLCOCK: I'm sorry, your Honor, it's Exhibit 56.
THE COURT: All right.
Q. (BY MR. ALLCOCK) And down in the bottom portion of the
document is a discussion of LUN zoning. Do you see that?
A. Yes, sir.

Q. And it says it's scheduled for V3.1. That's a software
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release; is that right?

A. Correct.

Q. And this LUN zoning had the ability to control the access
of certain hosts to certain subsets of storage devices; is
that right?

A. That's right.

Q0. And what this was a memo discussing, the date of this memo
is February 7, 2000; is that right?

A. Yes, sir.

Q. And so, the folks at Chaparral, the engineering folks, had
been developing this LUN zoning access control capability for
a little while by now?

A. For a little while. I believe it had actually started
architecture toward the end of 1999 with the actual work
beginning in the first quarter of 2000.

Q. Very good. And if you look at the next Exhibit, this is
Exhibit 12. This is a presentation of February 18, 2000 to

EMC. Do you see that?

A. Yes, sir.

Q. And EMC is a faifly large company?

A. Yes, they are.

Q. And‘you were presenting your company, Chaparral was
presenting to EMC in an effort to get them to buy your Fibre
Channel-to-SCSI routers?

A. This presentation I gave myself to EMC as an executive of
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the company, giving fhem an overview of Chaparral and what we
wére doing, and familiarizing them with our efforts and trying
to understand what EMC's needs might be.

Q. Okay. And I notice if you go into the document and there
are numbers on it, CNS and then, it follows, the number I'm
interested in is 033597, there's a reference there to this LUN
zoning access control that we were talking about earlier. Do
you see that?

A. Yes, sir.

Q. And this is talking about this LUN zoning access control
being available in 2Q 2000?

A. That was our planned introduction time.

Q. Okay. So that would have been somewhere between April and
June of 20002

A. Correct.

Q. And the diagram here shows three hosts; is that right?

A. Yes, sir.

0. And it shows a number of those SCSI storage devices there
on the bottom?

A. Yes, sir, they are.

Q. And the notion of this LUN zoning is that those devices
can be configured to be accessed so that one of the hosts can
have access to one or more of the storage devices, and others
of the hosts will be precluded from accessing one or more of

the storage devices?
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A. Yes, sir.

Q.‘ Now, I notice that a couple of pages before this -- oh,
I'm sorry. Before I leave that, these Chaparral Fibre
Channel-to-SCSI routers, what was the router you were
marketing at that time, sir? Was it is 13107?

A. The 1310 at that time, I believe, was the only router we

had.
Q. Okay. Now, back a couple of pages is -- and for the
record, your Honor, it's CNS 033594 -- is a different page

that talks about a different function, a reserve release
function. Do you see that?

A. Yes, sir.

Q. And that shows one SCSI device on one side of the router.
Do you see that?

A. Yes, sir.

Q. And a single host on the other side of the fouter?

A. Yes, sir.

Q0. Now, I want to focus now on Exhibit 24 just for a moment.
I think you'll find it a little further down in your book.

A. Yes, sir, I've got it.

Q. And let me call up the first page of that. Exhibit 24 is
what, sir?

A. A presentation.

Q. And this is also a presentation that you made. yourself?

A. Yes, it is.
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Q. And if you look, the date is April 18th of the year 20002
A. Correct. -

Q. And if you'll look at page CNS 0045933, there's also that
LUN zoning/masking slide that we saw earlier; is that right?
A. Yes.

Q. So would it be fair to say that you were developing this
LUN zoning access control feature at the end of 1999 ana early
2000, and you were presenting it to customers in the early
part of the year 2000; is that right?

A. Yes.

Q. Now, if you would look at Exhibit 36 -- I'm sorry, it's
Exhibit 35. Could you tell us what Exhibit 35 is?

A. Yes, it's a Form S-1 which is a registration that's filed
when a company is considering déing an initial public
offering.

Q. And it's a pretty>—— you have it in front of you there?
A. I do, sir.

Q. And you'vé -— I bet you, you spent a fair amount of time
on this document?

A. Yes, sir, I have.

Q. You are pretty cafeful when you make statements to the
public in these kinds of filings, aren't you?

A. Yes, you are.

Q. And if you could look at page 007564, there's a discussion

at the top. I think if you look at the page before the
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heading is embedded software, and the discussion is that, in
addition, we have developed embedded software permits to our
customers to prevent access to selected storage devices on a
server-by-server basis. This feature provides greater data
security by restricting access to shared data on the SAN only
to authorized users.

We expect to offer this as an optional feature for our
intelligent storage routers in the first half of 2000. Db you
see that? »

A. Yes, sir.

Q. And that's consistent with the other marketing material
that we saw earlier?

A. Yes, it is.

Q. And the access control feature that is referenced here is,
in fact, that LUN zoning feature we were looking at?

A. Yes, 1t is.

Q. Now, in the midst of this time period, this February,
March, April time period, you first heard about the Crossroads
972 patent; is that right?

Yes.

And did Mr. Gluck tell you about that?

I believe Mr. Gluck was the first to let me know about it.

Okay. And that was in the early part of February?

> oo ¥ o ¥

I was thinking the middle part of February, but it's

definitely February sometime.
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Q. Okay. If you could take a look at Exhibit 39, can you
tell us what Exhibit 39 is?

A. It appears to be copies of pages from one of my notebooks.
Q. Okay. And engineers kind of have a practice of keeping a
notebook, don't they?

A. Thirty years of dqing it, yes, sir.

Q. Right. So even when you get up in management, you can't
lose the habit?

A. That‘s.correct.

0. And so, what this is is not every day, but very frequently
in chronological order, you kept notes of various things that
you did?

A. That's correct.

Q. Now, if you would turn, please, to Exhibit -- I mean, to
page 040783 of Exhibit 39, and I want to ask you about the
entries on the bottom half of that page. Do you see those?
A. 0407837

Q. I think that's right. Let me see if I gave you the wrong
number. 040783. I apologize.

A. ‘Yes, that's what I have, yes;

Q. Okay. It says 2-14-00, 2-14, 2000 on the top?

A. Correct.

Q. And there are a number of references on the lower portion
of that page to the Crossroads patent, is that right?

A. Yes.
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Q. What are those references about?

A. Once we became aware of the patent -- clearly, patents are
difficult to interpret, so what we did was what I think is a
prudent thing to do: We sought to find people who might be
able to help us understand what the patent was, whether or not
there was any prior art surrounding it, or whatever. So this
was -- we began the process oﬁ discovery, if you will, and
learning regarding the Crossroads patent.

Q. Very good.

A. For use for people I thought who might be able to help us
with that.

Q. And was at least one of your purposes in calling these
folks trying to find prior art that may impact the validity of
the Crossroads patent?

A. Well, certainly. Certainly is. People explore this, it
would be very difficult not to be also considering whether or
not there's prior art. So yes.

Q. Okay. And so Joel Dunning, he's at -- was he at HP at
that time?

A. He was at that time at a company called Converge Net in
California.

Q. Okay. And then, the next one down, it says Spectralogics.
A. Yes.

Q. And the next one -- oh, then, it says Pathlight

Consortium. Is that what it says?
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A. Actually, what it says, it lists one, two, three, four
companies dash Coﬂsbrtium.

Q. I see. And so, were you thinking about contacting all
those four folks?

A. These were companies that had router products. And so,
the idea there that probably should have been a question mark
after consortium, basically contact these companies, are they
aware of the patent, you know, would they be interested in
possibly some kind of consortium.

Q. And you did contact Pathlight?

A. I did not personally. I believe Mr. Gluck did.

Q. Very good. And then, Bob Selinger, we'll gét back to him
in a minute.. And then, down on the bottom, John Heartly. Who
is he contacted with?

A. John Hartline.

Q. Oh, sorry.

A. John Hartline was an Adaptec employee who ran the
Longmont-based group for Adaptec that was developing the RAID
technology that Adaptec -- that Chaparral ultimately acquired
from Adaptec.

Q. Okay.

A. And he also was involved with Adaptec's efforts in
understanding whether or not the RAID technology could also be
applied to the router technology.

Q. And was that the focus of your call to him in this

181

Oracle-Huawei-NetApp Ex. 1025, pg. 200



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

instance?

A. Yes.

Q. Okay. Very good. If you could turn to Exhibit 13, I said
that we'd get back to Mr. Selinger. This is an agreement you
had with Mr. Selinger; is that right?

A. That's correct.

Q. And what he was going to do was, as we've heard earlier,
this overpass investigation, that was his idea to come up with
that name?

A. It was Mr. Selinger's idea to call it Overpass. Engineers
also have a tendency to want to code name everything.

Q. Right.. And so, this was what his tasks were going to be
including to contact Crossroads anonymously to understand
their intentions. Now, this was before there was any
litigation between Crossroads and Chaparral; is that right?

A. That's correct.

Q. Whose idea was that?

A. That was Mr. Selinger's idea. Mr. Selinger believed that
he may have known Mr. Smith from IBM days.

Q. Okay.

A. That was his idea, not mine. As far as I'm concerned, he
could have contacted Mr. Smith, representing Chaparral. I
know Mr. Smith was certainly not going to tell anyone calling

them out of the blue something that he didn't want to tell

. them.
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Q. Okay. Anq so, Mr. Selinger created a report; is that
right?

A. Yes.

Q. And if you'd look at Exhibit 15, that's a copy of his
report to you and Mr. Gluck?

A. Yes.

Q. And it starts out by don't shoot the messenger. Did you
get the indication that this wasn't going to be the best news
you've heard when you read that?

A. Well, that's usually what one believes, but for the life
of me, evern reading it today, I'm still not certain what Mr.
Selinger had in mind when he made that statement.

Q. Okay. Very good. And if you turn to the last -- the
document is four pages, single-spaced; is that right?

A. Yes, it is.

Q. And the botfom—line recommendation is on the last page
where Mr. Selinger says, figure out a way to settle. And
then, his plan has three parts to it: Portfolio, Catalyst and
terms. Do you see that?

A. I see that.

Q. And so, what his bottom-line recommendation to you was to
attempt to take a license with>Crossroads; is that right? Is
that how you understood the term settle?

A. I think what Mr. Selinger was trying to say is if you get

into some kind of patent dispute, it could be very experisive
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and time—copsuming and distracting to both companies. And I
think he was trying to say the more civil way to do this is if
you think you could work out some kind of arrangement with
Crossroads, that's something that maybe you should consider.
That's how I interpreted what he meant.

Q. And he thought that the first step that you needed to do
was assemble a patent portfblio. Do you see that?

A. Yes, I do.

Q. BAnd the reason that he suggested you do that first is
because he thought it unlikely that Crossroads, a competitor
of yours, would be willing to grant you a license; is that
right?

A. I would think he would think that. I think most people
would think that.

Q. So if you'd just look back and -- I don't want to spend a
lot of time on this, but the first thing that the report deals
with is a search for prior art. Do you see that?

A. Yes, I do.

Q. And it points out if you search the on-line patent library
provided by IBM?

A. Yes.

Q. That's a patent library that is searchable by computer?

A. Yes, it is. 1It's an internet-based, at least at that time
-— I believe they've sold it to someone else. At that time,

it was an internet-based patent search engine, if you will,
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that allowed you to search for patents using either the patent
number, or company name, or an inventor name. And that's what
he used in searching for prior art.

Q. And then, he says he did a more general search that turned
up this Unisys patent. Do you see that?

A. I see that.

Q. And then, he talks about.this Sun SPARC storage prior art.
Do you see that?

A. Yes.

Q. And that's the subject of a fairly lengthy discussion
later on in the memo; is that right?

A. Yes, correct.

Q. This is that Sun SPARC work station is something that you
all focused on here at the beginning in February of the year
20007

A. I believe that the most useful thing out of our consulting
arrangement with Mr. Selinger was a discovery of the Sun SPARC
storage énd RAiD.

Q. Okay. Now, if you could turn back to Exhibit 39. Oh, by
the way, I don't know if I have it written down. What's the
date of this report, sir?

A. The one we've been dealing with, the 15th? My copy's a
little blurred. It looks like February 29th, if I'm reading
that right.

Q. Okay.
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THE COURT: 1Is this a good place to stop?

MR. ALLCOCK: It is.

THE COURT: Members of the jury, I'm going to give you
your afternoon break. Stretch, use the facilities, go outside
if you'd like. Take about 15 minutes. Be ready to come back
in 15 minutes. Remember my instructions.

(Recess.)

THE COURT: All right. Anything before we bring in

the jury? All right.-
(Jury present.)

THE COURT: Mr. Walker, you're still under oath.

THE WiTNESS: Yes, sif. |

MR. ALLCOCK: Thank you, your Honor. I was just going
to start orienting ourselves.

Q. (BY MR. ALLCOCK) Exhibit 15, the Selinger report that we’
were talking about is February 29, 2000; is that right?

A. That's correct.

Q. And in there is the results of his prior art searching for
about the last couple of weeks before that; is that right?
He'd been on the job for a couple of weeks?

A. I don't remember exactly when we routinely -- it's here
somewhere, but I wouldn't doubt that's about right.

Q. All right. Now, let's take a look back to Exhibit 39 and
040786, and I'll put it up on the screen to save you time.

This is a note of 3-1, 2000. March 1st, 2000 on a
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conversation or a meeting you had with Mr. Zinger and Mr.
Selinger?

A. Yes.

Q. And Zinger is the patent attorney that you used in this
regard?

A. That's correct.

Q. And what he told you, or aﬁ least what your impression
was, is if you were aware of the patent and don't have an
opinion but damages could be increased or, you say here,
trebled; is that right?

A. Again, once we learned about the patent, what we were
doing is trying to learn everything we could about the‘whole
process, the patent process and what the law says, et cetera,
et cetera, and we were getting advice from Mr. Zinger, and
this happened to be one of the things that Mr. Zinger informed
us of.

0. So what you were intending to start out to do here on
March 1st, if not before, to get a written opinion from Mr.
Zinger that you were in this clear; is that right?

A. I believe what this was saying is Mr. Zinger educated us
that a written opinion or an opinion is something that's very
desirable and necessary regarding patents.

Q. Okay. So one of your goals after this date was to get a
written opinion from Mr. Zinger?

A. Yes.
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Q. And the next note says let's get prior art. Do you see
that?

A. Yes.

Q. And it says, Dave will look at prior art. Do you see
that?

A.( Yes.

Q. Now, you had already gotten a bunch of prior art from Mr.
Selinger in the -- in his initial report. You're now looking
for more prior art?

A. Well, it's not a poignant time. We haven't stopped
anything here. This is still the process of discovery and
learning.

Q. So you hadn't satisfied yourself that the prior art you
had invalidated the patent. You needed to go get more prior
art?

A. No, we hadn't come to any conclusion regarding the prior
art, yet. That's not something that we could do.. That's
something that we would need Mr. Zinger to do.

Q. Fair enough. So now, if you turn to.Exhibit 19, I believe
that that's an e-mail string with the first e-mail being on
the bottom from, again, Mr. Selinger to you, dated March 14th
of the year 2000. Do you see that?

A. Yes.

Q. And here, he is reporting to you on his further work on

prior art that he'd undertaken after the February 28th date;
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is that right?

A. Yes.

Q. And he talks about a couple of different categories of
prior art, and in the first category, he notes this Methode
patent. Do you see that?

A. Yes, I do.

Q. That's another piece of prior art that he had uncovered?
Is that right?

A.‘ If I recall correctly it was easy to uncover because it
was a reference patent in the 972 patent, if I recall. I
can't —-

Q. Okay. Whatever. And then,.also, on tﬁe next page, he
talks about Giga Labs. Do you see that on the next page?
A. I'm looking.

Q. I'm sorry. I meant to say EMC?

>

Yes.

Q. And STK, what is STK?

A Storage‘Technology Corporation is what it stands for.

Q. And he put those in the second category of p;ior art that
he was looking at at that time?

A. Yes.

Q. BAll right. Now, you had a conversation with the lawyer,
Mr. Zinger, around about this time, and on that same day,
March 14th, you wrote an e-mail to Bob Selinger. Do you see

that? That's kind of in the middle:of the string?
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A. Yes, I'm trying to see what the date is of that where it
says the date I wrote that.

Q. Well, I think if you look at the top, it's from Bob
Selinger back to you that's dated March 14th. So I think all
three of these e-mails occurred on one day with the first one
at 12:00 in the afternoon and the last one at 6:10 p.m?

A. Okay.

Q. Is that right? Does that look right to you?

A. I don't know for sure.

Q. Well, on the top, the bottom e-mail is at 12:10. Do you
see that?

A. Yes.

0

And then, the top one from Selinger back to you is at
6:10. Do you see that?
Right.

- And that's responding to yours?

oo w

Okay.

Q. And in spite of all the prior art searching you'd done to.
date, through March 14th of 2000, you were telling Bob
Selinger that he needed to pursue documented evidence that
access control, a well-known and was practiced prior to 12-31,
1986 -- 1996 so that Zinger can start to develop a limited
opinion letter which indicates why he believes the Overpass
patent is invalid. Do you see that?

A. Yes.
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Q. And this Sun product that they came up with initially, you
told them don't spend any more time on that?

A. That was what Mr. Zinger asked me to tell Mr. Selinger to
do.

Q. Very good. And then, Bob Selinger wrote back to you and
says that he's going to put looking for prior art on access
controls first thing after wrapping up this strategy review?
A. (Moving head up and down.)

Q. 1Is that right?

A. Yes.

Q. So is it fair to say that in the middle of March, you were
still looking for prior art on access controls?

A. Yes, it is.

Q. Okay. Now, shortly after this, the litigation was filed,
is that right, in late March?

A. Late March.

Q. Right. Then, in early April, Mr. Gluck started to try to
find some prior art through‘his contacté; is that right?

A. I believe Mr. Gluck did contact several people.

Q. Okay. So, for example, looking at Exhibit 22, this is an
e-mail to -- from Mr. Gluck to a Dave Trachy at Storage?

A. Dave Trachy.

Q. This was an effort for him to get prior art from there?
A. No. Mr. Trachy was an employee at Storage Technology

Corporation, a company that Chaparral was attempting to do
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business with, and Mr. Trachy was asking us about the
Crossroads patent.

Q. Oh, T see.

A. And what our views were of that.

Q. Okay. So --

A. He wasAnot seeking prior art, to my knowiedge, from Mr.
Trachy.

Q. If you look at Exhibit 37, that's a response e-mail from a
person named Nigel Squibb to Mr. Gluck and earlier in the --
and lower in the e-mail string, it talks about a request to
find prior art; is that right?

A. Yes.

Q. And who is Mr. Squibb with?

A. Mr. Squibb was with a company based in England. I believe
it was called Sam UK or Sam limited, something like that.

Q. Okay. And if you look at the next exhibit, which is
Exhibit 50, it's faxes from Mr. Gluck, mostly, and one from
you to Mr. Lippitt, Mr. Stallmo, Mr. Clayton,. Mr. Clark, Mr.
Penn, Mr. Englebrecht, all copies of the 972 patent; is that
right?

A. I don't -- I haven't found Exhibit 50 yet.

Q. Exhibit 38.

o]

Oh, 38.
Q. I apologize if I said 50.

A. Okay. Yes.
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Q. And so, Mr. Gluck intensified the search for prior art
here in the early part of April and in May of 2000; is that
right?

A.A That's correct. I wouldn't necessarily use the word
intensify. We were still in the leafning and discovery
process.

Q. Okay. Now, Mr. Zinger was to prepare this limited opinion
letter as we saw on that March 14th memo; is that right?

A. That's correct.

Q. Now, if you look at Exhibit 39, at page 408, one and two,
this is a conversation you had with Mr. Zinger; is that right?
It notes on that conversation?

A. Yes.

Q. And it talks about a noninfringement opinion. So this
isn't about the limited opinion that the patents could be
invalid; this is a noninfringement opinion and this is your
products don't infringe?

A. That's what it appears to be, yes.

Q. Okay. And what you were doing is you were providing him
with alternatives on this access control feature. You were
giving him a flow diagram of the product with access controls
and a flow diagram of the product without access controls; is
that right?

A. That's what it says. I don't recall what those diagrams

were, but that is what it says.
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Q. And you were giving him flowcharts with mapping and
address, but I think you'll agree with me, thatvshould be
access -- and mapping with no access controls. Do you see
that?

A. I see that.

Q. And so, what Mr. Zinger was doing here in -- and I think
if you look at the page before, it's dated April 27, 2000,
page 40811.

A. Okay.

Q. So here, around about April 27 of 2000, Mr. Zinger is

"being put in the position to evaluate infringement of a

product>of yours with aécess controls and without access
controls; is that right?

A. I can't remember what these diagrams were, what access
control was in these particular diagrams. I don't remember
what that was.

Q. Okay. You earlier used the term LUN zoning
interchangeably with access controls. At about this time in
April, you had developed the access control LUN zoning
feature, but had not yet put it in the product; is that right?
A. That's correct.

Q. Okay. So would it be reasonable for us to assume that
these flow diagrams of access controls -- are those with LUN
zoning?

A. I don't know that for a fact. It could be.
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Q. Okay. If you used the words "access controls"
interchangeably with LUN zoning then as you do today, that's
what it would refer to?

A. Well, let me just say the words "access control" when I
used them was a word of convenience. I'm not necessarily
implying that the words access controls or what is stated in
the patent or anything like that. I was not qualified to do
that. Access control were -- was words, convenient words that
we tended.to all use.

Q. Fine. Let me ask a question this way: At this time, in
April 28th of -- April 27th of 2000, the LUN zoning was an
access control that you were working on at Chaparfal? .
A. LUN zoning was a feature that we were working on at
Chaparral.

Q. That provided access controls?

A. Whether or not it provides access controls, I would say,

is subject. to interpretation.

'Q. Fair enough." So then, the next thing that happens is if

you look at Exhibit 107, I think that's in the second book.
A. No. It's in the first book.

Q. Exhibit 107 is an e-mail to a number of people from Al
Permut. He worked for you, didn't he?

A. He worked for the vice-president of engineering that
worked for me, yes.

0. And this is a memo, dated May 8th of 2000, indicating that
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you were pulling the LUN zoning out of the planned release of
that software.

A. That's correct.

Q. And the date of that is what?

A. May 8th.

Q. And the reason that Chaparral pulled LUN zoning from the
product is because of a concern about infringement of the
Crossroads 972 patent?

A. There were a couple of reasons that we made the decision
to not introduce the feature of our product. First of all,
this decision was made within a matter of just a few weeks of
the lawsuit being initiated by Crossroads and Chaparral. We
still did not understand all aspects of the patent and our
products and what might or might not infringe, or even things
that we might be considering doing with our product.

And so, that was a major aspect of it. The second
aspect of it, also carrying an awful lot of weight in the
decision, was that the feature had received very little
interest from our customers. My sales force was not driving
me to get this feature in our product in the presentations I
had done with customers. Very lukewarm interest in this kind
of feature.

So, here we are, a few weeks after the lawsuit is
instigated and Crossroads to Chaparral, about to introduce

this feature being the engineer that I am and conservative and
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not knowing, yet, everything that I felt we needed to know, I
made the decision it would be prudent to back burner this
feature and not introduce it in our product at that time.

Q. And one of the reasons you didn't was a concern about
infringing the Crossroads 972 patent?

A. Concern from the standpoint of we did not yet know.

Q. Okay. And is it just coincidence that this decision was
made a few days after providing Mr. Zinger flowcharts of the
product with access control or without access control, or was
Mr. zZinger involved in this discussion?

A. We had several discussions from the time we learned of the
patent all the way.up to this date. It was a continuum of
discussions and trying to put all this stuff together. So
there were lots of things that went into us making that
decisioni. The. two main ones were the ones I just said.

Q. And part of your decision of pulling this feature was an
actual written opinion you got from counsel; isn't that
correct, sir?

A. We had gotten an opinion from counsel, yes.

Q. And that contributed to your pulling this feature, this
LUN zoning feature from the product here in May of 2000?

A. It was one of the factors that we considered in making
this decision, certainly.

Q. Now, if you turn to Exhibit 27, that is an opinion from

Mr. Zinger, a draft opinion, dated June 14th of the year 2000;
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is that right?

A. Yés.

Q. And I notice that the words say that it is the presently
marketed products of Chaparral do not infringe either
literally or under the doctrine of equivalents. Do you see
that?

A. Yés, I do.

Q. Now, at that point, on June 1l4th of the year 2000, the
presently marketed products did not include this LUN zoning
access control feature; is that right?

A. That's --

Q. Because you pulled it out a few days earlier?

A. That's correct.

Q. So this opinion really had nothing to do with the LUN
zoning access control feature?

A; This opinion did not.

Q. Now, the LUN zoning feature as part of, I believe you said
in.your deposition, a standing order from you stayed out of
the product through the entire year of 2000; is that right?
A. That's correct..

Q. So if anybody wanted to engineer one and to put this
feature back in through the enfire period of 2000, they would
have had to go to you, and you had a standing order to keep it
out?

A. That's correct. What I decided to do when we made the
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decision not to introduce it in the May time frame of 2000 to
back burner it and reconsider it when we were introducing a
new generation of products that were under development at that
time.

Q. Okay. Now, if you'll turn to Exhibit 32, which is in the
second book, that is the final Zinger opinion, dated November
20 of the year 2000; is that right?

A. That's correct.

Q. And as of this date, the products you were marketing did
not have the LUN zoning access control feature?

A. That's true.

Q. And so, this opinion has nothing to do with products that
contain that feature?

A. Does not.

Q. Now, in the first opinion, the exhibit, for the record,
your Honor, 27, there is no reference to the batent being
invalid; is that right? He doesn't give you an opinion on
invalidity in the June 14th opinion, does he?

A. No, he didn't.

Q. So although you had been searching for prior art from
early February, at least as of the middle of June, Mr. Zinger
did not give you an opinion that the patent's invalid; is that
right?

A. No, that's not correct. But if you look at the dfaft, the

second opinion, and you look at the final opinion ‘in November,
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it's obvious to me that the draft was just what it said. 1It's
a draft. It was incomplete. You can start up right from the
words that end in the draft and go straight into the words on
invalidity in his final opinion.

So it's my belief that the June 14th opinion is
labeled draft. I believe it was not complete at that time
would be my guess.

Q. Right. And it wasn't complete because there isn't a word
in there anywhere about the 972 patent beiné invalid, not a
word; is that right?

A. There is nothing about invalidity in the complete draft,
that's true. ' .

Q. Okay. And then, in this November document, there is a
section on invalidity. It starts on page 23. Do you see
that, the invalidity analysis?

A. Yes. -

Q. And he, after nine months of looking for prior art and
after almost eightvmonths of Mr. Zinger analyzing this
information, he relies on one reference and one reference
only; is that right?

A. Yes.

Q. He relies on the Sun reference; is that right?

A. That's right.

Q. Now, we've heard all about this Adaptec prior art. You

worked at Adaptec?
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A. No, I never worked from Adaptec.

Q. Mr. Gluck worked at Adaptec?

A. No, Mr. Gluck didn't work at Adaptec.

Q. Did a number of people come.over to Chaparral from
Adaptec?

A. Yes, there were.

Q. And you were well aware what they did?

A. Yes.

Q. And there's not a word in that Zinger letter about Adaptec
invalidating the patent?

A. There is not.

Q. Now, although you had -- Chaparral had taken the LdN
zoning feature out of the product for the entire year of 2000,
you continued'to present it as a feature to customers -- I'm
showing you Exhibit 104 -- didn't you?

A. I'd like to, I think, correct one thing you said. We did
not take it out of the product. It was never in the product.
Q. Okay. You pulled it before it got in?

A. We took it out of developmental software. It never was in
the product, and I think that's very important.

Q. Okay. But regardless of whether you took it out or you --
or it never got in, you didn't take it out of the
presentations that you were making to customers?

A. That's correct.

Q. Here's a presentation made to Dell on May 24th that looks
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just like the earlier ones that we looked at} is that right?
A. That's true.

MR. BAHLER: Which exhibit number, counsel?

MR. ALLCOCK: I thought I said it earlier. 1It's
Exhibit 104.
Q. (BY MR. ALLCOCK) And you were deposed on December 8th of
the year 2000; is that right?
A. Approximately, yes.
Q. Right. And at that time, the engineers were still under
the standing order that this wouldn't go back in the product;

is that right?

A. Without my approval, right.

Q. Okay. Could you look at Exhibit 118. 1It's a press
release, dated November 8 of the year 2000. Do you see that?
A. Yes.

Q. And it talks about this A8526 product?

A. Yes.

Q. Now, in your deposition in December, you didn't suggest to
anybody that there was plans afoot for this LUN zoning to be
put back in the product, did you?

A. I don't recall. I don't know whether I was asked that
specific question.

Q. And you were telling the industry, or Chaparral was,
without a letter from a lawyer specific to LUN zoning, that

you were going to introduce-these features that are highly
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sought after in this A8526 product; is that right?

A. That is correct.

Q. Were you aware of this press release when your deposition
was taken?

A. Yes.

Q. You did revisit the issue of putting this LUN zoning in
the product; is that right? V

A. Right. What I said is when we chose not to introduce it
and back burner it that we would reconsider it at the time
this new generation of products came out, and I directed the
engineering staff to make sure that the feature was able to be
introduced in the new generation of produéts, and we made the
decision to introduce it.

Q. Okay. 1If you'll look at Exhibit 30, there was some --
dated October 6, 2000?

A. Yes.

Q. This is a marketing requirements document?

A. That's correct.

Q. And this is some information from the marketing people
about features that they consider important?

A. Yes.

Q. And a level A feature, these folks will tell you, is an
essential feature; is that right?

A. That's how it's labeled, yes.

Q. And so, here in October of 1986 -- T mean,'October of
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2000, I keep saying that -- they are talking about access
controls LUN zoning being a essential feature; is that right?
A. Yes.

Q. The Zinger final opinion was November 207?

A. Yes.

Q. Just a moment, your Honor. In connection with that Zinger
letter; I want you to turn back to Exhibit 19, which is the
e-mail --

A. Is that book one?

Q. -- that you wrote. Exhibit 19.

A. Okay.

Q. And this was after you'd already uncovered tﬁat Sun
product that Mr. Zinger finally ended up relying upon some
nine months later; is that right?

A. Right.

Q. And so, this pursuit of better prior art covering access
controls, the best you ended up with was the Sun thing that
you started with?

A. In terms of what Mr. Zinger cited, that's correct.

Q. Well, Mr. Zinger is a competent attorney, isn't he?

A. Yes, he is.

Q. And he is going to cite the best prior art that he can
find?

A. Yes.

Q. Now, the products that now have LUN zoning, the LUN zoning
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access control feature, were introduced in January, February
and March of the year 20012
A. That's correct.
Q. And you have not obtained an opinion from Mr. Zinger on
whether or not those products infringe?
A. What the logic behind introducing the LUN zoning
feature —-
Q. Excuse me, Mr. Walker.
A. Yes. All right.
Q. If you could answer that question.
A. Okay. Would you ask it again, please?
Q. Yes. fou have not obtained a written opinion from Mr.
Zinger on those products that you're now introducing and
selling that contain the LUN zoning access control feature?
A. No, we have not.
Q. I have no further questions at thié time, your Honor.
CROSS-EXAMINATION

BY MR. BAHLER:
Q. Mr. Walker, in response to that last question from Mr.
Allcock, you started to give an éxplanation and were
interrupted. Let me just give the question again. You
said —--

THE COURT: Counsel, both of you -- I know the hour's
late -- are going to ask questions. Mr. Allcock asked a

question susceptible to a "Yes" or "No" answer, and the
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witness started to give another answer. Now, let's don't have

any sidebar remarks. If you've got a question and want to

give an explanation, then ask him appropriately. You know how

to ask questions.

MR. BAHLER: Thank you, your Honor.
Q. (BY MR. BAHLER) Mr. Walker, you were going to offer an
explanation as to why LUN zoning was. introduced in 2001. What
is thatvexplanation?
A. At the time we were sued by Crossroads, we had no feature
called LUN zoning in our products. It's our belief that
Crossroads must have investigated what our products were, and
when they filed a lawsuit, they genefally believed that we
infringed their patent.

We had no such thing in our product called LUN zoning.
And we got an opinion from Mr. Zinger that our products did
not infringe.the patent, and so, we continued to ship our
product. Because we were still in the learning process, I
made the decision to be conservative and not introduce the LUN
zoning feature back in the May time frame, but back burner it,
see where the lawsuit was, learn more about it, and reconsider
it at the time the next generation of products was introduced.

When it came time to make the decision on the next
generation of products, the lawsuit was still in effect, we
had no LUN zoning in our products that whole time, and we also

had, we believed, a strong case regarding invalidity of the
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Crossroads patent. And we decided that we're already sued, we
don't have the feature, we're going to add the feature. We'll
still be in the same situation.

Crossroads sued us, we believe -- they believe we were
infringing the patent. So by adding, yet, another feature to

it, we didn't see that that put us in any different situation

than we already were in with Crossroads.

Q. All right, Sir. Let me put ﬁp this marketing requirements
document. This is Exﬁibit 30 in your notebook, sir.
A. Yes.
Q. And Mr. Allcock pointed you to this prioritization scheme
that's over here on the left, and it says priority A énd
that's considered essential?
A. Yes.
Q. What does essential mean within the context of this
marketing requirements document, Mr. Walker?
A. Well, a marketing requirements document, at least at
Chaparral, is something that's jointly created between the
marketing department and the engineering department, and
essential are the A marking is intended to say that at a
particular point in time, designated by the A400, the 2410,
thése are software releases.

It was the view that those features needed to be
available at the time of introduction of those software

levels. And the A designation that it is essential that it be
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in there. Remember, I had directed engineering to continue
the development of the LUN zoning feature so that should we
decide to put it in the next generation of products, it would
be engineered and ready to go.

So a lot of the essential that you see there is my
direction to the company, as well.
Q. Now, does essential on that marketing requirements
document imply that it was essential in order to sell a
product in the marketplace?
A. No. We had never done a market sufvey or study as to the
value of LUN zoning feature. If you look at the same
document, there's probably a dozen other features that are
scheduled to be introduced.
Q. Now, in fact, Mr. Walker, what was your experience with
respect to the customer visits that you were making regarding
LUN zoning?
A. My own personal experience in making customer
presentations is that very lukewarm reception to it. If you
remember the presentation material that was presented earlier,
those tended to be 30 to 60 pages thick. It has one page.that
describes how LUN zoning works.

Typically, what would happen is I would give that part
of the presentation and elicit no comments. So my own
personal experience was very little interest in the feature.

Q. All right, sir. Let me refer you to Plaintiff's Exhibit
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107, which Mr. Walker -- or, I'm sorry, Mr. Allcock talked to

you about. »
And if you'd look down here, section that says, please

note we will also need to pull out the more full-featured LUN

zoning from the planned 4.1 -- that says release there, right,

sir?

A. Yes, that's a release. There was not a feature in the

product. He was going to pull it out of the developmental

software that engineering was designing within Chaparral.

Q. Had LUN zoning been a feature that had been in any

products at any time during the year 200072

A. No --

Q. At Chaparralé

A. -- it was not.

Q. Let me refer you to Exhibit 12, which is this page from

the presentation you were giving to EMC. First of all, this

was dated -- this is Exhibit 12. This was a presentation that

you made February 18th, 2000, right, sir?

A. That's correct.

Q. Okay. And it says, first of all, the title is not LUN

zoning/access control, it's LUN masking/zoning, right?

A. True.

Q. What does that mean?

A. Well, LUN masking was another feature that was being

developed along with LUN zoning. It operated in a slightly
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different fashion. Our definition when we called a feature
LUN masking ﬁeant that a storage device could either be seen
by all the hosts on the Fibre Channel side of the router or
not seen by all of the hosts. So it was an all-or-one thing.
You could either read and write to that device, or
send commands to it. All the hosts;could or none of the hosts

could. It was an all-or-none thing. It was a feature

different than the LUN zoning.

Q. Okay. Is it your understanding that Crossroads is
contending that LUN masking infringes the 972 patent?

A. I have never heard any words to that effect, no.

Q. Okay. Now, on this page, there's something called --
there's a reference to, says LUN masking/zoning is configured
to be a CAPI using host WWNs. What is that about?

A. Well, WWNs stands for worldwide names. One of the, I
think, valuéble features of the Fibre Channel technology is it
was specified such that each device in the world -- and there
might be millions of them -- will be given a unique identifier
that they call worldwide names so that you could always
distinguish a particulaf device from another device.

What the words mean here is that the router in
implementing and configuring one masking and zoning would use
the worldwide names of the computers attached to the Fibre
Channel side.

Q. Mr. Walker, what is CAPI?
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A. CAPI stands for configuration application programming
interface. But what that is is an interface, actually
multiple interfaces into the Chaparral products that allow
computers to be able to perform various functions including
configuration in setting up a LUN masking and zoning.

So it's designed in our product, specified interface
that we make available to our customers so that they can write
applications or other software to make our product do various
things.

Q. Mr. Walker, is CAPI a secret?

A. Not at all. CAPI is something that we actually greatly
encourage our cuétomers to use, and the reason we do is one of
the weaknesses that Chaparral's products have always had is we
have never developed the application software that can reside
in a host computer and control and manage our product. Some
of our competitors have done that. And so, one of our

weaknesses is we haven't had the resources to develop that

. software to manage our product.

So we encourage our customers to use CAPI, which is a
well-specified, defined interface, to allow them to write
applications to control, configure our product and add value
to the ultimate solution that they then sell to the end user.
Q. How do customers go about getting this CAPI?

A. They ask for it.

Q. Is- that all?
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A. Any customer, the typicai way it works is any customer
working with one of our salesmen or account managers,
typically, tﬁey worked with us, also, and we understand what
their requirements and needs are, and when we learn that they
want to add this kind of value by developing this software to
add value to their solutions, we freely provide them the CAPI
specification and the help they need to allow them to do that.

Q.- All right, sir. Mr. Walker, you found out about the 972

patent in February of 2000, right?

A. That's correct.

Q. And you contacted Mr. Zinger, right?

A. Yes, immediately thereaftef.

Q. Why did you pick him?

A Mr. Zinger had been selected by Chaparral prior to us
learning of the Crossroads patent to do what they call
prosecﬁte our own patents, which means when we have patentable
ideas, Mr. Zinger would work on them and file patent
applications for us.

So he was quite familiar with our products, had also
done patent work with other data storage companies and so was
very capable and competent in doing these kinds of things.

0. And how long had the relationship existed with between
Chaparral and Mr. Zinger before he got sued?
A. I don't remember the exact amount of time. It probably

was six to nine months would be my guess. I'm not sure.

Oracle-Huawei-NetApp Ex. 1025, pg. 231

212



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/05/2001 Chaparral Trial - Day 2

Q. Six to nine months, surely Chaparral had selected Mr.
Zinger to do patent application work for it, right?

A. Yes.

Q. Do you know hoy that selection was done?

A. I made the selection personally based on recommendations
that I gqt from various people. I interviewed Mr. Zinger as
well as other potential IP attorneys.

Q. All right, sir. Now, in your notebook and I'm holding in
my hand are Mr. Zinger's opinions which are Defendant's
Exhibit 179, 180 and 181. Are these the -- all the written
opinions that you got from Mr. Zinger?

A. Those are the written opinions.

Q. Did you get any other opinions from Mr. Zinger?

A. We got many opinions from Mr. Zinger in terms of a
dialogue and discussions we were having with him.

Q. All right, sir. Now, based upon the written and oral
opinions that you got from Mr. Zinger, is it your belief today
that Chaparral products with LUN zoning infringe the 972
patent?

A. No.

Q. 1Is it .your belief today that the 972 patent is valid?

A. No. |

Q. Mr. Walker, after éll you've been through in this case,
and if you find out about the 972 patent today -- let's say we

can erase all the way back to the beginning of February 2000,
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you find out about that 972 patent today,'would you do
anything different?

A. No.

Q. Pass the witness.

MR. ALLCOCK: No further question.

THE COURT: You may step QOwn, sir.

THE COURT: Members of the jury, I don't like the way
the sky looks, so I'm going to let y'all slip off and beat the
downtown traffic. I think the rains are supposed to calm down
during the night, and I think tomorrow is supposed to be a lot
better. But I do check with the weather, and I guess it's the
same thing all the time.

We've got flash floods and warnings and all that. So
be careful going home, but I'm going to recess a little early
today so you could get home. But I would like to start at
8:30 in the morning. Anybody have any problems with that?

All right. Please remember the instructions and be careful
going home.
(Jury not present.)

THE COURT: Actually, counsel, we're supposed to also
receive very heavy thunderstorms, but I figured most of you
can get your own way.

When you get cleaned up, I'd like to see counsel in
chambers. Recess till 8:30.

(Proceedings adjourned.)
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THE COURT: Call 00-CA-217, Crossroads Systems, Inc.
vs. Chaparral Network Storage, Inc. Anybody want to make an
announcement or you just want to sit there and look kind of
stupid?

MR. ALLCOCK: Morning, your Honor. John Allcock here
again, representing Crossroads.

THE COURT: All right.

MR. BAHLER: Déve Bahler, your Honor, representing
Chaparral.

THE COURT: All right, gentlemen. Are you ready to go
to trial?

MR. ALLCOCK: We are, your Honor.

MR. BAHLER: Yes, your Honor.

THE COURT: All right. Have you had time to review
the preliminary instructions I intend to read to the jury
after the jury is selected but this morning, before I recess
them, before you tear up my courtroom?

MR. BAHLER: Your Honor, we have. I have just a few
comments.

THE COURT: Be glad to hear them.

MR. BAHLER: Yes, of course. Page 2, the first full
paragraph, one, two, three, four, five, the sixth line. The
end of that line, it says, claimed invention that were
publicly known or I would add there, that were offered for

sale, comma, or publicly known or.
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THE COURT: That's fair. Publicly known or offered
for sale or used?

MR. BAHLER: Or used in a publicly accessible way,
yes.

THE COURT: All right.

MR. BAHLER: Second one, the next page, the third full
paragraph, fourth line. We are not pursuing enablement
anymore, so you can delete that they were not enabled.

THE COURT: Done.

MR. BAHLER: The line before that, it says that they
were anticipated by a prior art, semicolon, that they were,
quote, due fo obviousness issﬁes, should say that they were
invalid due to obviousness.

THE COURT: Well, I've already said that once in the
first part of the sentence. That's a series of things that
would make it invalid. That's why they invented a semicolon.

MR. BAHLER: Or that they were due to.obviousness.
All right. That sounds fine. I guess that's misread.

The back of the line just below that, the last part
says, and they were enforceable due to inequitable conduct.
That should say, and they were unenforceable due to
inequitable conduct.

THE COURT: You're right on that one.

MR. BAHLER: The next, page four, the fourth line, it

says, if you decide that the claims had been infringed that
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they are not invalid and/or unenforceable, I think that should
-=- we sﬁould'add that there. We've got a double negative,
though.

THE COURT: That's because of the burden of proof.

MR. BAHLER: All right.

THE COURT: I don't think the jury will catch that.

MR. BAHLER: Yeah, I know. This is =- I'm sorry.

THE COURT: That's all right.

MR. BAHLER: I notice at the tail end of this you say,
now I believe you are ready for opening statements, but then,
on page 4, in the middle you say that this case will begin
this afternoon at 1:36.

THE COURT: No. I don't want to keep y'all on edge --

MR. BAHLER: Oh.

THE COURT: -- so you don't know when your opening
statements will be.

MR. BAHLER: I mean, 1:30 sounds doable, but it kind
of . depends on what happens today.

THE COURT: I understand. It will be doable.

MR. BAHLER: Okay.

THE COURT: All right. Plaintiff.

MR. ALBRIGHT: Your Honor, if I followed what Mr.
Bahler was saying when he and you agreed to modify those
sections, offer for sale -- the offer for sale will be more --

there's a year grace period, so we offered for sale more than
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a year prior to the filing of the patent.
V MR. BAHLER: Fine.

MR. ALBRIGHT: And, your Honor, that's all the
plaintiff has.

. THE COURT: Year before the application?

MR. ALBRIGHT: Yes, sir, before the filing.

THE COURT: Okay. All right. I, frankly, don't know
if this will help or not, but I have been involved out at
Berkeley, only place in the world that hasn't changed since
1955, '56, and the people on the panels I was speaking, they

seem to know more than I did and they get these instructions,

they believe it helps. So we'll give our whirl.

What did you decide about statements during the trial?

MR. BAHLER: Your Honor, I considered that, and I
think I'd like to save that for the next trial.

THE COURT: All right. We'll play iﬁ straight down
the middle. All right. Anything else from the plaintiff?

MR.-ALBRIGHT: Your Honor, oﬁe minor housekeeping
matter. It's my understanding that the defendant intends to,
not till this coming weekend, add some additional
demonstrative exhibits that they are going to present in the
case next week, and we believe that we should have those
demonstrative exhibits by sometime this week so that we can
adequately prepare.

We have provided all of our demonstrative exhibits for
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the entire trial already as of this date.

MR. BAHLER: Your Honor, we are striving to get all
our demonstratives to them. They have an almost complete
supplement. We have some supplementation. We'll get them to
them by the end of this week.

THE COURT: See, all you had to do was ask him.

MR. BAHLER: We alfeady told him.

THE COURT: See. That's what communication is. All
right. Anything else from the plaihtiff? Anything from the
defendant?

MR. BAHLER: Your Honor, I have one issue. Alan, I'm
sorry. I should have brdught this up. This deals with this
label issue. We plan to bring that label up during opening
statements. They've objected to the exhibits. This is
subject to their motion in limine.

THE COURT: vI've overruled the motion in limine.

MR. BAHLER: Okay.

THE'COURT: Have y'all gotten an order? I did exactly
what I told you I was going to do last week.

MR. ALBRIGHT: Your Honor, I don't know that we've
seen an order.

MR. BAHLER: I don't think we've seen an order.

MR. ALBRIGHT: We have not seen an order.

MR. BAHLER: So I don't know what to say.

THE COURT: I entered summary judgment orders Friday.
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MR. ALBRIGHT: And we --

THE COURT: -Margaret, I know —-

MR. ALBRIGHT: -- we misunderstood the Court's order
to be overruling our motion in limine with respect to that
issue. The only issue I think the Court left open that we
have not seen was with respect to the settlement from the last
case.

THE COURT: I .have sustained that motion.

MR. ALBRIGHT: But you sustained the motion in limine?

THE COURT: Yes. Before you mention anything about a
settlement, you will approach the bench and tell me what and
why, and then, we'll make that decisioﬁ. As in ail my orders
on motion in limine, there is that little zinger at the bottom
that says this is not an order on admissibility. So the new
rules don't apply to me.

You have to make your objections as a real lawyer.

The only possible way that that could come in is on some sort
of notice théory. And I thought about that this afternoon --
in the second half of the ball game, because it wasn't much of
a ball game. I couldn't figure out any notice theory that I
would bring up or that I would allow a settlement and come in,
but my mind's open on it. You just don't mention it ﬁntil you
approach the bench.

MR. ALBRIGHT: Yes, sir. Thank you, sir.

MR. BAHLER: That's it.

Oracle-Huawei-NetApp Ex. 1025, pg. 270



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

09/04/2001 Chaparral Trial - Day 1

THE COURT: I'll get you an order in just a second.

All right. Gentlemen, I will be just introducing, I
assume, Mr. Allcock and Mr. Bahler. You will introduce all
the rest.

MR. ALLCOCK: Yes, your Honor.

THE COURT: All right. TIf you'll have your witness

list available. That's the only work you'll get to do during

the voir dire. Counsel, after selection of the jury, too, I'm

just going to give them the converted verdict form that we
used in the last trial just like I said.

We may -- I may change my mind and use a vérdict form
similar to the one requested by the plaintiff or the defendant
that has all of theAclaims down, but that looked a little more
complex. And I'm telling them that the verdict form may look
like this. So anybody has any objection, I'll be glad to hear
it now. I'll just show them the objections. I started to
even give them the definitions, but I think we're going to
give them about all they can digest right now. .

But, anyway, the verdict form that I handed to you
last week is the verdict form I intend to give a copy to each
juror. Anybody have any objection?

MR. BAHLER: Your Honor, we had discussed in chambers
about modifying that verdict form to include this modified
product, original modified product.

THE COURT: All right. And I may do that at the end.

Oracle-Huawei-NetApp Ex. 1025, pg. 271
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MR. BAHLER: All right.

THE COURT: As a matter of fact, I think we'll
probably have to do that at the end if the evidence comes out.

MR. BAHLER: Okay.

THE COURT: This is just to give them an idea so
they'll have an idea.

MR. BAHLER: Your Honor, do you happen to have another
copy of that verdict form?

THE COURT: ©h, I'm sure we can get one for you. All
right, counsel. Just stand at ease until we have the panel
ready, I guess. Do you want to pre-admit any exhibits?

MR. ALBRIGHT:‘ Your Honor, if you give us -- we'll
talk about that.at lunch, and I think that we'd. offer
pre-admitted exhibits. '

MR. BAHLER: Not anything nobody's objected to.

MR. ALBRIGHT: That would be fine us with.

MR. BAHLER: We've cooperated with a bunch of
objections. And I think everything that's not objected to, we
could let in.

THE COURT: Get the numbers for the record, and then,
we'll do that and that will save some time.

MR. ALBRIGHT: Great. Thank you, your Honor.

(Jury venire present.)
JURY VOIR DIRE.

THE COURT: Hello, members of the jury panel. You'll

11
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be glad it's not raining, but they've got a 70 percent chance
now . Nobody'S seen any rain since Thursday, Friday, some of
you last week.

How many of you were surprised to get our invitation?
Well, the service in federal court for jury has gone pretty
much along the congressional lines, so we have 16 counties in
the Austin Division. Many of you from as far as Brenham and
Junction in either side can be coming in.

It's not as bad as our Pecos Division. You can drive,
actually, 240 miles one way to the courthouse and back, and
because of the accommodations in Pecos and the fact that many
of those folks are ranchers, they drive every day, 480 miles a
day to serve the jury. So those of you who came in thought it
was a long route, be glad it's not Pecos.

We'll use our best organization during the time that
you're here to make sure that we don't waste your time. We

don't want you to waste your time because you are expensive.

Y'all cost thé taxpayers probably $4,500 today. So we_try to

keep you down if you just listen to the instructions and call
on Fridays.

We have six federal judges here in Austin that try
cases, and we will need you when we're trying cases, but we
like to cut your numbers down when, all of a sudden, on

Friday, lawyers settle cases or cases go away. So when you

‘come, we can use your time efficiently.
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How many people have never been on jury service
before? Well, I'll tell you how things are‘going to go. 1In
just a minute, we're going to call 15 names, they'll be
selected from a computer. Show them our computer. Every one
of you has a name tag in there. Those of you who win at bingo
will be called first, generally.

But just because your name is not called, don't think
that you won't get on the jury panel because from time to
time, we will have to call another name. All of youAhave been
qualified to be jurors in the United States District Court,
but we have to determine whether you're qualified to be a
jﬁror on this particular case.

I always use the example my father was an athlete at
the University of Texas. I went through school at the
University on scholarship. My four sons went there. And if I
were called to officiate at an A & M/fexés game, I think that
I probably would be better off yelling at the referees than
being oﬁe, so I would have to decline.

Some of you may have had life experiences that would
allow you to be the best jurors in one case but not a good
juror on another case. Another example that crops up
frequently is in the criminal field where a lot of people
think that marihuana ought to be legalized, but it is a
federal, federal felony, punishable by a penitentiary

sentence, to possess marihuana. And so, those folks sometimes

13
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don't want to serve on the jury.

But we've got a civil case today. The only problem
about the civil case is it's going fo last two weeks. 1In
federal court, many of the times that our cases can last
months, but this is a two-week case. It's not as bad as it
sounds because any jury in a two-week case, you only work
Monday through Thursday so that you -have one full day each
week to catch up and do the things that you need to do.

And since Monday was a holiday, this jury will work
Tuesday, Wednesday, Thursday, Monday, Tuesday, Wednesday of
next week. You'll be through next week. There won't be any
problem about your being thfough next week. But it will go
into next week.

And it's going to be an interesting case. It's a
patents case. Those of you who are selected, I think, will
find it very educational and enjoyable. Got good lawyers and
it will be progressed as we go. In federal court, unlike the
state cour£, the lawyers, edch party has a time. Each side
has ten hours to present their evidence.

At the end of those ten hours apiece, the evidence is
over, doesn't make any difference where they are, although
they'll be through. They're used to that. And so, we know
exactly when the case will gnd and your deliberations will
begin.

Each of you are under oath. We have the
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questionnaires that you filled out. The lawyers have cqpies
of it, so a lot of information they have. 1I'll have some
questions to make sure you're qualified as a juror. If there
are any questions that you want to answer only in private, you
have that right. Just say, "I'd like to approach the bench.”
I don't know when they called this big desk the bench. TI've
heard a lot of stories, some of which I can't share with you.

But you could come up and answer the question over
here. The only problem is it's not really private. You can
see we're going to have twelve lawyers surrounding you, but
you can come up if you need to. None of the questions will be
asked in any way, shape or form to embarrass you, buf simply
to make sure that the lawyers have sufficient information to
select from your number seven people to hear this case.

All right. So listen up. Now, when your name is
called, Mr. Mace, the gentleman over here, who runs the
courtroom, will show you where to sit. And then, if you have
to respond to any questions, it would be most helpful if you
would state your name each time and your number.

If you don't know your number, just let us know.
Melissa will give it to you. And that way, the Court Reporter
will identify each response that you make with your
appropriate name and number. That's what the lawyers are
having to use right now, forms with each of you on the number.

So if yoﬁ'll do that, it would be helpful.
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Call the names of the panel.

MS. HAJDA: Juror No. 39, Carol Spreen.

THE COURT: There is no trophy for being first.

MS. HAJDA: No. 4, Joan Morgan, No. 80, Kristen
Wierzowiecki, No. 55, Sheila Lankford, No. 70, Robert Hyman,
No. 82, Jody Peterson, No. 74, Rob Steele, No. 26, Naomi
Jenkins, No. 51, Douglas Duncan, No. 68, Mae Lebeau, No. 36,
Jerome Gooch, No. 43, Laura Bost, No. 48, Karen Dillender, No.
93, Dennis Case, and No. 57, Alexander Barrientes.

THE COURT: Now, all of those of you whose name
Melissa screwed up, raise your right hand. Two. She's
getting bettef. Over the yeérs, she's getting better.

This case, as I indicated, will last today, tomorrow
and Thursday and probably Monday, Tuesday and Wednesday, maybe
Thursday, depends on the deliberation. It will not go further
than Friday of next week. Now, it may go into Friday, but I
don't have a crystal -- well, I do. A fella gave me a crystal
ball, and I look at it and everything's.upside down. I can't
ever tell anything about it one way or the other. But you'll
be through in two weeks.

Now, is there anything, for whatever reason, valid
reason, medical, somebody has a medical appointment or
children, or parents, or that type of thing that you just
wouldn't be able to serve those two weeks? All right. We'll

start with you, ma'am. If you tell me your name.

Oracle-Huawei-NetApp Ex. 1025, pg. 277

16



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09/04/2001 Chaparral Trial - Day 1

THE JUROR: Sheila Lankford. I'm Juror No. 55. I
just had cancer surgery. I'm sole caretaker of my mother,
who's 84, and my father --

THE COURT: I'm going to excuse you. All you had to
do was make that telephone call that -- she's not near as mean
as she looks -- and we would have been able to save you some
time. So I'll excuse you and you may have a seat back over
there, please, ma'am.

THE JUROR: Thank you. Yes, ma'am.

THE JUROR: I'm Kristen Wierzowiecki, No. 80, I
believe. I actually start school on Monday, and I am a single
mom. ‘ |

THE COURT: Okay. What school -- do your children
start school or you start school?

THE JUROR: No. I start school.

THE COURT: What school is that?

THE JUROR: It's in Round Rock, cosmetology school.

THE COURT: Okay. All right. 1I'll excuse you.

THE JUROR: Okay.

THE COURT: I saw another hand. Yes, ma'am.

THE JUROR: Naomi Jenkins.

THE COURT: Don't think I'm easy.

THE JUROR: Juror No. 26. I am the care provider for
my father who has a doctor's appointment on Friday. If this

isn't on Friday, then that won't matter. I also have three
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small children that I will have to put in daycare to cooperate
with the jury duty.- Two weeks is quite a lengthy time to --
for that expense.

THE COURT: So you live in Round Rock?

THE JUROR: Yes, I do.

THE COURT: Child care people love to cooperate with
me --—

THE JUROR: Okay.

THE COURT: -- because we tell them, you know, we love
to cooperate with you because you're down here serving your
country --

THE JUROR: Okay.

THE COURT: -- and they don't like it, they could come
down here, too. And they generally just love to cooperate.

So I didn't think there's going to be a problem. Friday,
you'll be able to take your dad to the doctor. .

THE JUROR: Thank you.

THE COURT: All . right. Yes, ma'am. Did'you have your
hand up?

THE JUROR: I'm Mae Lebeau. I'm juror No. 68. I
would love to serve, but right now, I'm caretaker of my
mother. My father just passed, and I'm sole provider and
caretaker of my mother who's ill.

THE COURT: All right. I will excuse you, Ms. Lebeau.

Give it- a shot.
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THE JUROR:

I'm Carol Spreen, Juror No. 39. And I

have a medical problem that sometimes I get an attack. I had

a bone transplant in my neck, and I was on 500 milligrams of a

pain reliever last week. I don't know.

THE COURT:

You know, I think we'll just let you rest

up a little bit, and call Melissa and when you're feeling a

little bit better, we'll use you on another jury.

THE JUROR:
THE COURT:
THE COURT:

THE JUROR:

I think so.
Thank you.
Yes, ma'am. Yes, sir.

No. 57, Alex Barrientes. I'm a teaching

assistant at elementary school in the Special Ed division.

It's a very one-on-one-based program.

THE COURT:

THE JUROR:
District.

THE COURT:
been assigned kids?

THE JUROR:
ago.

THE COURT:

What school?

Anderson Mill Elementary in Round Rock
And on your Special Ed, have you already
Yes. School started a couple of weeks

I'm not jumping on you, but this is the

kind of thing. If y'all have something like this, you've got

Special Ed kids that are dependent upon you or medical

problem, all you have to do is -- you know, Melissa, that's

‘all she does, just work with the jury panels. It's all she

19
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does because we've got lots of juries. You're just one panel.
We're dealing with two to four panels every week.

And so, we work a§ hard as we can to not inconvenience
you. But we'll put you down. We'll let you be excused. You
may sit and you may serve in the summer.

THE JUROR: Thank you.

THE COURT: Put him down for the summer. All right.
We didn't do too hot. I want a little bit better draw.

MS. HAJDA: We're just going to start with seat No. 1,
yes. No. 34, Carolyn Schneider, replaciﬂg No. 39, Carol
Spreen.

THE COURT: Ms. Sneider, ére you all right for these
two weeks?

THE JUROR: Yes, sir. I promise.

THE COURT: All right. Ray of sunshine on a dark day.
Getting dérker.

MS. HAJDA: No. 14, Roger Chapa, replacing No. 80,
Kristen Wierzowiecki.

THE COURT: Mr. Chapa; are you éll right for those two
weeks?

THE JUROR: Yes.

THE COURT: Thank you, sir.

MS. HAJDA: Juror No. 17, Vince Jackson, replacing No.
55, Sheila Lankford.

THE COURT: Mr. Jackson, how about you for the next

20
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two weeks?

THE JUROR: I've got diabetes and I've got asthma, and
I have these attacks, like, if I stay too long. So I'd like
to be excused, if I could.

THE JUROR: Are you under medication for both?

THE JUROR: Yes, sir.

THE COURT: All right. You may have a seat. Now, I
know that 18 percent Qf you have diabetes. So I just want you
to know that. All right. Call the next name.

MS. HAJDA: No. 78, Hayes Saxon, replacing No. 17,
Vince Jackson.

THE COURT: Mr. Saxon, how about you, sir?

THE JUROR: Other than I'm a graduate of Texas A & M
University, I don't --

THE COURT: Well, Mr. Jackson, I have two
daughters-in-law that share that distinction, one son—-in-law,
and they sure have produced a lot of good grand-babies. So
we'll let you serve. I jumped on the weatherman being wrong
one day, and one of Austin's leéding weatherperson's father
was there, and he didn't much care for that either.

MS. HAJDA: Juror No. 45, Cheryl Hunter, replacing No.
68, Mae Lebeau.

THE COURT: Ms. Hunter, are you all right for those
two weeks?

THE JUROR: Well, I do the payroll for our company.
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If they can go without a paycheck for two weeks.

THE COURT: They'll just understaﬁd how important you
are.

MS. HAJDA: No. 29, Jonathan Jones, replacing No. 57,
Alexander Barrientes.

THE COURT: Mr. Jones, are you all right for the time?

THE JUROR: Yes, sir.

THE COURT: All right. Thank you. Those of you
haven't been called, stay on the edge of your seat and listen
to the questions. If any of you have to be called, I will
really ask you if what information you need to bring to the’
laders' attention rather than answer every single question.
So listen to the questions and formulate how you would answer
them.

Y'all are now the panelists. How quickly you become
and get titles in federal court. This is a lawsuit that is a
patents lawsuit, what we call an alleged patent infringement
lawsuit. It's filed by Crossroads Systems, Incorporated,‘and
it's -- one of its lawyers is Mr. John Allcock.

Mr. Allcock, if you will stand and introduce the folks
at your table, please, sir.

MR. ALLCOCK: Thank you, your Honor. My name is John
Allcock. I'm privileged to represent Crossroads here today.
Let me introduce you, first, to the lawyer team that you'll be

seeing in the course of the trial. To my left is Alan

22
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Albright, and that's Matt Bernstein to his left, and to my
right is John Giust.

Now, let me introduce you to the two Crossroads
representatives. First, Brian Smith is the chairman of the
board and the CEO of the company. And Patty-Prince is the
general counsel at the company. Thank you, your Honor.

THE COURT:- Anybody on the panel know any of the
lawyers? They're associated with the law firm of Gray, Cary,
Ware & Freidenrich. Anybody happen to knéw anybody from that
law firm? Anybody have any dealings with ownership interest
or business relations of any kind with Crossroads Systems,
Incorporated?

All right. The defendant in this case is Chaparral
Network Storage, Incorporated, and Mr. David Bahler is one of
their lawyers and he'll introduce their team.

MR. BAHLER: Thank you, your Honor. My name is Dave
Bahler. I'm with Fulbright & Jaworski here in Austin. To my
right is Steve Dellett, also a lawyer with Fulbright. Behind
me are Michael Barrett and Marc Garrett, also the lawyers with
Fulbright. And my client representative is Mr. Jerry Walker,
one of the founders of Chaparral Network Storage.

THE COURT: Anybody know anybody of these lawyers or
anybody that's associated with the law firm of Fulbright &
Jaworski? Anybody have any business dealings, relations with

the Chaparral Network Storage, Incorporated, or any ownership

23
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interest or have any business dealings at all?

Now, I want to tell you just a little bit about the
lawsuit. There's a lot of paper involved, probably the
pleadings -- I can't reach as high as the pleadings are. I
just brought a portion of them in here in case I need them.
So what I say is not evidence, but this is going to tell you
just a little bit about what the lawsuit might be about so

that it -- the questions might be more important and you might

~understand the questions that you're going to be asked.

The plaintiff, Crossroads Systems, is a developer, a
manufacturer of what is known as storage router and storage
solutions, and it holds the United States patent entitled
storage router and method for pngiding virtual local storage.

The defendant, Chaparral Network Storage, manufactures
and sells storage area network'products for use in computer
networks. Crossroads alleges that Chaparral's productsA
infringe the claims of its patent and seeks compensatory
damages for this alleged inftingement.

Crossroads also alleges that the infringement was what
is known in the law as a willful infringement. Chaparral
denies that its products infringe the patent, but also alleges
that the patent is not valid because: One, Crossroads was not
the first to invent the patented router; two, that the
description of the router in the patent application is

unclear.
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So the patent is what is known in the law as
indefinite, and the‘patent is not enforceable because it's
alleged that Crossroads failed to disclose material
infofmation at the Patents Office during the patent
application process. And Chaparral contends that it owes no
damages whatsoever.

So that's basically what this lawsuit is about;- It's

an alleged infringement as you will learn shortly, those of

" you selected to be a juror, that after a patent is issued,

there is a presumption of validity of the patent, but a jury
will determine whether the patent is valid or enforceable.

So now,'is there anybody on the panel who knows of or
ever heard of a storage router? Okay. 1I've got one. Name
and number.

THE JUROR: 29, Jonathan Jones.

THE COURT: Okay. And ao you use one?

THE JUROR: No.

THE COURT: Okay. Did you learn it in crossword
puzzles or something?

THE JUROR: No. I work at Dell Computers.

THE COURT: So you know what a router is?

THE JUROR: Yes.

THE JUROR: Naomi Jenkins, Juror No. 26. I work for
Advanced Micro Devices. Also, I've heard about it through

professional deals.
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THE COURT: Do you use one?

THE JUROR: Personaily no, but I'm sure our company
uses many.

THE COURT: Yes, sir.

THE JUROR: Hayes Saxon, Juror No. 78. We do have a
storage area network at our location.

THE COURT: All right. Do you use it yourself?

THE JUROR: No, I do not.

THE COURT: All right. And you mine as well give a
plug for the employer.

THE JUROCR: I'm sorry. Electronic Data Systems, EDS.

THE COURT: Okay. Anybody else know what.a storage
router is?

All right. Let's start off with some basic, just
hands-up questions. How many of you use a computer in your
work?. Now, lawyers are slow, so keep them up for just a
minute. I tell you what's better. Put your hands down. How
many of you don't? Okay.' Those three. How many of you have
and use a computer at home? All right. How many don't? All
right.

All right. We}ve already gotten at least three that
work in the computer industry. Let's see how many others work
in the computer industry. How many in the front row work in
any way, shape or form in the computer industry all the way to

selling computers at wherever they sell them?

26
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All right. We've got both of you and your names. Why
don't you tell us what you do. Name and number again, sir.
Yes, sir. And that's a good idea. See, he's got good sight.
And y'all think I can see you but you're wrong. I do my best
faking. I know there are people out there because Mr. Mace is
standing between you and me, but help me out.

THE JUROR: My name is Hayes Saxon, Juror 78. I'm an
advanced system administrator with EDS. I do netwprk
engineering and, also, web design.

THE COURT: All right. Thank you.

THE JUROR: Naomi Jenkins, Juror No. 26. I work for a
engineering group called Advanced Process Control. We work
with automating the manufacturing process.

THE COURT: Thank you. Second row. Anybody in the
engine -- in the computer industry? Yes, sir. |

THE JUROR: Jonathan Jones, Juror 29. I work in the
finance group within Dell, and I work in the planning and
budgeting.

THE COURT: All right. Thank you. Anyone on the
panel own a patent? Okay. You're going to get to say your
name and number.

THE JUROR: Naomi Jenkins, No. 26. I have a patent
for an analysis process for Advanced Process Control.

THE COURT: All right. Thank you. Anybody else on

the panel? Anybody else applied for a patent? Well, my third
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son writes music, and I don't know that you're ever going to
hear it. I hope that you might, but he applies and gets
copyrights.

Anybody on the panel own a copyright? Yes, sir.

THE JUROR: Robert Hyman, Juror No. 77, and I have
music copyrights.

THE '‘COURT: What do you have copyrights on?

THE JUROR: About 35 songs.

THE COURT: Songs? Good. I hope we get to hear
yours. Anybody else on the copyright that you've applied for
a copyright? All right. Anybody on the panel, other than
this lady here, inventéd anything that you have utilized?

How many of you are familiar with the process of
getting a patent? Yes, ma'am. Tell me your name and number.

THE JUROR: Joan Morgan, Juror No. 4. My husband
invented a patent.

THE COURT: Okay. What did he attempt to patent?

THE JUROR: For a tool.

THE COURT: Okay. And did he get one?

THE JUROR: No.

THE COURT: Okay. But you're familiar with how he
went about it?

THE JUROR: Yes, sir.

THE COURT: All right. Anybody else familiar with the

process? Anybody ever heard of a company called Pathlight

28
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Technology? Anybody ever heard of a company called ADIC?
Okay. That's all right. Name and number.

THE JUROR: Hayes Saxon, Juror No. 78.

THE COURT: Okay. And what is -- have you ever had
any relationship in any way with ADIC?

THE JUROR: Yes, sir. 1In a previous position, I
actually purchased one of their tape stored libraries, and we
currently use their products at our location here.

THE COURT: All right. Never worked for them?

THE JUROR: Never worked for them.

THE COURT: All right. Anybody else? All right. How
many of you have any formal or.practical accounting experience
where you do accounting work? Yes, sir.

THE JUROR: Jonathan Jones, Juror 29. I work in the
budgeting side of the company.

THE COURT: All right. You do payrolls?

THE JUROR: Yes, sir.

THE COURT: I count that as accounting sometimes when
I -- back in the days when I worked.

THE JUROR: Only part I do are the journal entries.
My name is Cheryl Hunter, Juror No. 45.

THE COURT: All right. Anybody? Yes, ma'am.

THE JUROR: Caroline Schneider, No. 34. I'm also a
bookkeeper, accounting for 15 years.

THE COURT: -All right. Thank you. Anybody else?
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Accounting experience.

THE JUROR: Joan Morgan, No. 4. I did accounting --
not accounting, bookkeeping in the old days.

THE COURT: Okay. And in the old days, who did you do
it for?

THE JUROR: K-Mart.

THE COURT: Okay. Thank you. Anybody else? All
right. How many of you have college degrees, just raise your
hand and keep them up. All right. And how many of you have
high school degrees? Keep them up. I believe I've covered
this, but let me ask you this again. How many of you have
developed or helped developed a computer program? Any kind of
program?

All right. I know three of you are going to answer
that. You've got your hands up. Anybody else? All right.
How many of you believe that you're experienced and
knowledgeable in computer security? Okay. Name and number
again. That's all right. You can keep yourAseat.

THE JUROR: Hayes Saxon,- Juror No. 78.

THE COURT: I don't want to wear you out. - Anybody
ever been associated with a firm called Infinity Comm Stor?
Anybody e