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l. Introduction

Patent Owner does not contest that Mr. Cook’s improper testimony on cross-
and redirect examination is unreliable, speculative, and/or lacks foundation. Thus,
Mr. Cook’s improper testimony should be excluded for at least those reasons.

Regarding Mr. Cook’s improper testimony on cross-examination, Patent
Owner contends that Petitioner opened the door. But Petitioner did not—in fact,
Petitioner’s counsel asked yes-or-no questions to which Mr. Cook provided
nonresponsive answers.

Regarding Mr. Cook’s improper redirect testimony, Patent Owner argues
that one of the questions asked by Patent Owner’s counsel was not leading, but the
surrounding context and the answer to the question demonstrate the question was
leading.

II.  Mr. Cook’s Cross-Examination Testimony That The Ciarcia Reference
Lacks The Claimed “Input Means” Should Be Excluded

Petitioner’s primary argument supporting exclusion of Mr. Cook’s testimony
IS that the testimony is unreliable (see Paper 30 at 4-5) and thus should be
excluded or at least accorded no weight. Patent Owner ignores this argument,
apparently conceding the point. (See generally, Paper 37).

Patent Owner instead argues Petitioner waived its objection by asking the

question that led to the inadmissible testimony, thus opening the door. (See Paper
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37 at 2 (quoting Ex. 1053 (Cook Dep.) at 418:18-25)). At most, Patent Owner’s
argument supports admission of the answer to the cited question (Ex. 1053 at
419:1-:2), but no more. The remainder of the questions were yes-or-no questions
to which Mr. Cook gave nonresponsive answers. For example, Petitioner requests
exclusion of the following answer:

Q. All right. Ciarcia has buttons for inputting commands into
the remote control, correct?

A. No. Ciarcia has buttons for selecting menu items.

Ex. 1053 at 419:11-:15. The italicized portion is nonresponsive and, as
Petitioner’s reply seems to concede (see Paper 37 at 3), nonresponsive answers are
inadmissible.

Patent Owner concedes that Petitioner objected, but argues Petitioner’s
objection was insufficient. (Paper 37 at 3—4). Patent Owner cites no authority
defining what constitutes a sufficient objection, other than 37 C.F.R. § 42.53(f)(8),
which only requires that an objection be made “on the record during the deposition
and preserved in a timely filed motion to exclude.” Here, the objection was clearly
made on the record during the deposition (see Ex. 1053 at 423:1-:4) and preserved
in this timely filed motion to exclude.

The Patent Office Trial Practice Guide clarifies that “an objection must be

stated concisely” and “[o]bjections should be limited to a single word or term.” 77
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