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(OPEN COURT, ALL PARTIES PRESENT.)

THE COURT: Good morning. For the record,

we're here for the c1aim construction hearing in D88

Technoiogy versus Taiwan Semiconductor, et a7, which is

Case Number 2 14-199 on our docket.

wou1d counse1 state their appearances for the

record?

MR. DAVIS: Good morning, your Honor. Bo

Davis on beha1f of the p1aintiff. we have today

Mr. Christian Hurt --

MR. HURT: Good morning, your Honor.

MR. DAVIS: -- Kirk Voss, Andrew wright, Derek

Gi11i1and, and Ed Chin. We're ready to proceed.

THE COURT: A11 right. Thank you, Mr. Davis.

MS. HENRY: Good morning, your Honor. C1aire

Henry on beha1f of Defendant Taiwan Semiconductor. A1ong

with me today is David Harper, Scott Cunning, Stephanie

Sivinski. And our c1ient representative, Michae1 Shen,

is here from Taiwan.

THE COURT: A11 right. Thank you, Ms. Henry.

MR. JONES: Your Honor, on beha1f of Samsung,

Mike Jones. Presenting for Samsung wi11 be Mr. Jason

Bobrow —- Jared Bobrow. Excuse me. I apo1ogize,

Mr. Bobrow -- and Mr. Jason Lang.

MR. LANG: Good morning.

Christina L. Bickham, RMR, CRR
409/654-2891
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C1 aim Construction Hearing

MR. JONES: A1so here representing Samsung,

Mr. Sangmin Lee; and he is from Samsung itse1f. And

behind him is Mr. Christopher Marando, and he a1so

represents Samsung.

THE COURT: A11 right. Thank you, Mr. Jones.

MR. MCCABE: Good morning, your Honor.

wi11iam McCabe from Ropes & Gray representing NEC

Corporation of America; and with me is Jenna Gi11ingham.

THE COURT: A11 right. Thank you, Mr. McCabe.

Very we11. I wi11 state for the record a1so

that ear1ier this morning we distributed pre1iminary

constructions. The purpose of distributing those before

the argument is to 1et both sides know where we are with

the constructions based on the initia1 review of the

briefs and the record.

The pre1iminary constructions are designed to

a11ow both sides to focus their arguments where they

think they are most important and to focus on those areas

where they think the court has gone wrong. I do

natura11y reserve the right to, and occasiona11y do,

revise these pre1iminary constructions based on the

arguments that are received; so, I hope that you wi11

take them in that spirit.

I'd a1so 1ike to hear the arguments on a

term-by—term basis, but we can approach the terms in

Christina L. Bickham, RMR, CRR
409/654-2891
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7

whatever order counse1 think wi11 be most he1pfu1 in this

case. I know the briefing was not in comp1ete agreement

as far as how the terms shou1d be addressed. But if you

have an idea about the most effective way to address it,

I want to give you the freedom to address it in that

fashion.

Mr. Davis, have counse1 come to any agreements

on the best way to approach that?

MR. DAVIS: Yes, your Honor. We have

agreement on how to proceed with the terms today.

THE COURT: A11 right. Then go ahead.

MR. HURT: Good morning, your Honor.

Christian Hurt on beha1f of the P1aintiff DSS.

we had ta1ked to counse1 before about just

going from the first term down to the bottom because we

think that wou1d probab1y be the most effective, and

there is a 1imited number of disputes and 1imited number

of terms.

The first term is the "patterning the imaging

1ayer" term. we can accept the court's pre1iminary

construction. The issue with the patterning rea11y

re1ates to some of the terms 1ater in the chart, name1y,

the "first/second patterned 1ayer having a first/second

feature." But as the court has construed "patterning the

first/second imaging 1ayer," we can 1ive with the court's

Christina L. Bickham, RMR, CRR
409/654-2891
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8

pre1iminary construction. Un1ess the court wants to have

any additiona1 argument on it, I'11 sit down and 1et the

defendants address that first term.

THE COURT: A11 right, Mr. Hurt. That's fine.

MR. BOBRON: Good morning, your Honor. Jared

Bobrow for Samsung.

And with respect to the first term,

"patterning the first/second imaging 1ayer," we're a1so

fine accepting the court's construction. Thank you.

THE COURT: A11 right. Thank you, Mr. Bobrow.

MR. HURT: Good morning, your Honor.

Christian Hurt again.

Moving to the second term, we are a1so fine

with the court's construction. There is one issue I

wanted to seek some c1arification on; and that is, the

pre1iminary construction says “a 1ayer containing the

portions and spaces of the first/second imaging 1ayer

that remain after the first/second patterning step."

The c1arification I wanted to seek was that

the 1ayer containing the portion and spaces of the first

and second -— or the first/second imaging 1ayer that

remain after the patterning step, that that 1ayer can

actua11y be a 1ayer that is separate from the imaging

1ayer. As 1ong as that is the court's construction and

understanding, the p1aintiff can 1ive with that

Christina L. Bickham, RMR, CRR
409/654-2891
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C1 aim Construction Hearing

construction of the term. If not, I can go into sort of

why our position, we think, is right and what the c1aims

say on that particu1ar c1aim construction issue.

THE COURT: A11 right. We11, why don't we

find out if there is a dispute with that; and --

MR. HURT: Sure.

THE COURT: -- then I'11 1et you address it.

MR. BOBRON: Your Honor, Jared Bobrow for

Samsung.

Yes, there is a dispute about that. I think

that the court's pre1iminary certain1y makes c1ear that

the 1ayer that we're discussing there are the portions

and spaces of the first and second imaging 1ayer, of the

imaging 1ayer. And the defendants‘ position here is that

that pattern needs to be the imaging 1ayer and not

another 1ayer. So, it appears that there is a dispute

and that the parties shou1d address this term.

THE COURT: Okay. why don't you go ahead,

since you're up there, and address it and then I'11 1et

Mr. Hurt speak and you can respond if necessary.

MR. BOBROW: Thank you, your Honor.

And wou1d you p1ease turn to S1ide 40?

And does your Honor have a copy of both sides‘

presentation materia1s avai1ab1e? I don't know whether

those have been handed out, but I'm happy to do so at

Christina L. Bickham, RMR, CRR
409/654-2891
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this time.

THE COURT: I have a copy of the p1aintiff's I

see here. I don't know that I've yet received a copy of

the defendants‘.

MR. BOBRON: Apo1ogies, your Honor. If

Mr. Jones may approach the bench and distribute those

copies.

THE COURT: You may.

MR. BOBROW: Thank you.

Thank you, your Honor. So, with respect to

the term, the "first patterned Tayer" and also the

"second patterned Tayer, those terms and the parties‘

positions are out1ined in pages 40 and 41 of our sTide

deck.

And the court's interpretation -- I'1T start

by saying that the defendants are fine to accept

your Honor's pre1iminary construction. we have no

objection to it. And the reason that we have no

objection to it is the reason that I started with, is

that in our view this construction makes crysta1-cTear

that what we're ta1king about here with respect to a

first patterned Tayer or a second patterned Tayer is the

imaging Tayer that has been patterned.

In other words, the c1aim says that you start

by patterning an imaging Tayer to form the first or the

Christina L. Bickham, RMR, CRR
409/654-2891
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second patterned Iayer. And I think that the court's

construction makes c1ear that the patterning that has

been performed previous1y forms the patterned Iayer and

that is of the imaging Iayer. So, you perform a process,

patterning, on the imaging Iayer; and that creates the

pattern.

And as a resuit of that, the defendants’

position is that indeed what we're taiking about there is

the imaging Iayer after it has been patterned and not

some other Iayer that is Iater processed, Iater

deve1oped, Iater etched, Iater fabricated downstream of

that process. So, indeed I think the court's preiiminary

construction got it exact1y right, that it's Iimited to

the imaging Iayer.

And we can start with S1ide 43, if we may, by

simp1y focusing on the c1aim Ianguage which shows that

indeed this is the natura1, p1ain reading of the ciaim

Ianguage. You pattern the first imaging Iayer "to form a

first patterned Iayer having a first feature," and you do

the same with the second. So, the Ianguage makes c1ear

that that's exact1y what you're doing.

And I think as we11 if we Iook at the

specification, there is no doubt that that's comp1ete1y

consistent and supports exact1y the court's c1aim

construction, that what we're doing is forming a

Christina L. Bickham, RMR, CRR
409/654-2891
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12

patterned iayer; name1y, the image 1ayering is patterned

and not some other 1ayer.

If we turn to Siide 45, you can see at the

beginning that the ciaim ianguage corresponds directiy to

what's depicted in the specification. And we start with

that "patterning the first imaging iayer in accordance

with a first pattern.“ Figure 2 of the patent and the

text show -- and we've outiined it in a red box there --

what's going on. Essentia11y that patterning -- and

there is no dispute, and the court's construction

supports this -- that what you're doing in that step is

you are exposing that imaging 1ayer to radiation; and

then after you've exposed it to that radiation, then you

develop it. And that patterning step consists of

exposing and deveioping, exposing and deveioping; and

when you do that, what the patent shows and what the

ciaim then says is that exposure and deveiopment then

form the first patterned 1ayer.

And that first patterned 1ayer is essentia11y

what remains of the imaging 1ayer after you've done the

patterning step, after you exposed it to radiation, after

it's been deveioped. This is what's ieft. And the

patent shows that imaging 1ayer -- and that's 232.

That's what remains from iayer 220, which is the imaging

iayer. And what remains after the patterning is a

Christina L. Bickham, RMR, CRR
409/654-2891
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portion of the imaging 1ayer.

Now, the patent never shows anything happening

to any other 1ayer. Nothing ever happens to 1ayer 210,

this underiying 1ayer. Nothing ever happens to the

substrate, 1ayer 200. Those 1ayers as described in the

patent, they are never shown as a resu1t of patterning,

the patterning of the imaging 1ayer, to change.

And that's true a1so with the second patterned

1ayer. And once again the patent c1aims and the

specification shows that you do the patterning step,

which everyone seems to agree is exposing and deveioping

the 1ight—sensitive imaging 1ayer -- you do that, and you

do that to form a second patterned 1ayer.

And once again, the second patterned 1ayer are

these red chunks -- I'11 ca11 them -- red portions; and

those are the portions of that second imaging 1ayer that

remain after the patterning. So, they are of the imaging

1ayer. They are not of some other 1ayer; they are of the

imaging 1ayer. And that's what remains of that imaging

1ayer, and you do that to form that second patterned

1ayer.

So, there it is from the specification. It

says a11 that is shown —- and once again with the second

patterned 1ayer, there is never a description of

somehow -- that that patterning of the imaging 1ayer does

Christina L. Bickham, RMR, CRR
409/654-2891
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14

something e1se to some other Tayer, say Tayer 210 which

is under the imaging Tayer. And I submit that that's in

part because when you're ta1king about the patterning

steps and you're ta1king about exposing and radiating and

deve1oping, those are the words of things that you do to

the photosensitive imaging Tayer. They are not things

that you do to the under1ying Tayer, and they cou1d

indeed have no effect on the under1ying iayer because

those are the steps that are designed to deai with and

operate on the imaging Tayer.

Further in the specification, if we Took at

the text of it, it once again makes ciear what we're

ta1king about. These are the remaining portions of the

imaging Tayer, and that's what the first patterned Tayer

is. Once again, iooking at CoTumn 4 of the patent, it

ta1ks about the imaging Tayer 220 and you deve1op it and

you eradiate it and what remains -- "and thus remains to

form" the first patterned Tayer. So, that's what

remains.

The Tanguage is the same with respect to the

second patterned Tayer. You eradiate it, you deveiop it,

"and thus remains" those essentia11y features or portions

of that imaging Tayer to form the second patterned Tayer.

So, the construction that DSS has proposed

made c1ear that what they are trying to do is to broaden

Christina L. Bickham, RMR, CRR
409/654-2891
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15

this term and have it extend to something that the patent

never discusses, that you can do some sort of operation

on the imaging Tayer, do your patterning on the imaging

Tayer.

But they are trying to say that that indeed

can be read so broad1y as to say that it covers the

trans1ation or conveyance of the pattern into some other

Tayer, into some underTying Tayer. And once again I

think there are severa1 keys here. The first is that

exposure and deveTopment are treatments that you make to

an imaging Tayer and not to other Tayers. That's Point

Number 1.

And Point Number 2 is that the patent never

ta1ks about the under1ying Tayer as a patterned Tayer.

This Tayer 210, which is under the photoresist, is ca11ed

an "under1ying Tayer" consistentTy throughout the patent.

It's not ca11ed a "patterned Tayer." The on1y Tayer

that's ca11ed a "patterned Tayer" by those words of the

c1aim is this Tayer 220 after the patterning operation

has been performed, and this Tayer 210 is never

so-caT1ed. And indeed the patent says that you have this

under1ying Tayer, but you don't even need it. It's not

even re1evant to the invention.

So, the specification discusses and

distinguishes the first patterned Tayer from this

Christina L. Bickham, RMR, CRR
409/654 -2891
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underiying iayer 210 ca11ing them different things,

giving them different numbers, aiways caiiing them out as

being different.

And that's aiso true when you taik about the

singie patterned iayer that resuits at the end of this

process. Again, the singie patterned iayer is shown in

Coiumn 12, aiso taiking about that patterned iayer as

being different from the underiying iayer. So, that's

the vernacuiar of the patent. The patterned iayer is the

thing that resuits from patterning the imaging iayer.

It's the remaining portions of the imaging iayers. And

the underiying iayer is the thing that is underneath that

patterned iayer.

The other probiem I think with the

construction that DSS is advocating here is that it couid

be read to be a construction that actuaiiy exciudes the

preferred embodiment because what they are proposing here

is to say that the first patterned iayer is a iayer; and

then they say that it contains a pattern defined by the

first imaging iayer, "defined by" it. And the patent

tends to taik about a definition or having a iayer

defined by something when that iayer is a mask for an

underiying iayer, where you are trying to take that

pattern of a mask and then transiate it into another

iayer.

Christina L. Bickham, RMR, CRR
409/654-2891
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17

And, so, when it says, "a Tayer containing the

pattern defined by...the second imaging Tayer that

remains, they are essentia1Ty saying that the remaining

parts of the imaging Tayer can't be the patterned Tayer.

They're saying that it can't be because it's the thing

that creates the pattern in this other Tayer.

And that's c1ear1y inconsistent with the

preferred embodiment. The on1y embodiment shown in the

patent, preferred and exc1usive, is the embodiment where

the patterning forms the pattern in the imaging Tayer.

There are portions that remain, and that's what is oaT1ed

the "patterned Tayer."

And, so, what we rea11y have here is -- and I

think this is shown in the brief -- is that DSS is trying

to take this concept of patterning the imaging Tayer to

form this patterned Tayer and they are essentiaTTy trying

to say that it can cover everything downstream and, so,

they insert words in their brief that ref1ect that.

They ta1k about "patterning an imaging Tayer

to subsequentTy form a patterned Tayer,” "to then form

the patterned Tayer." That's not what the c1aim says.

The c1aim says that you do the patterning of the imaging

Tayer to form the patterned Tayer, and we submit that the

court's construction as presented in its pre1iminary

ru1ing this morning accurateTy ref1ects that.

Christina L. Bickham, RMR, CRR
409/654 — 2891
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C1 aim Construction Hearing

And the Tast point that I wou1d make, your

Honor, there was an argument in the briefs where the

p1aintiff was re1ying on the Becton Dickinson case

essentia1Ty saying, we11, gee, because there is an

imaging Tayer that is referred to in the c1aim and

because there is a patterned Tayer that is referred to in

the c1aim, those things -- the fact that there are words

there of that type suggest that they must be different.

And that's simp1y not the case because the

Becton case was rea1Ty about an invention that taTked

about very discrete, very separate eTements. It was a

mechanica1 structure and there were four things that were

Tisted separateTy and the court said, "We11, you've

Tisted them separate1y. They appear to be separate; and,

so, we'11 treat them in that fashion."

But that's not how this c1aim is constructed.

What's going on in this c1aim is that you have a

patterning step that is being performed on the imaging

Tayer to form the patterned Tayer. So, you're taking

this process; and you are operating on a Tayer to form

this other Tayer. So, they are inextricab1y connected.

They are not separate e1ements as they were in the Becton

case.

And that's a11 we have at this time, your

Honor. Thank you.

Christina L. Bickham, RMR, CRR
409/654-2891
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19

THE COURT: A11 right. Thank you, Mr. Bobrow.

MR. HURT: Good morning, your Honor.

Christian Hurt again for DSS.

I agree with the defendants that the c1aim

1anguage is patterning an imaging 1ayer to form a

patterned 1ayer. But what the defendants are trying to

do is 1imit that construction to require that the imaging

1ayer and the patterned 1ayer are the same materia1, the

same 1ayer.

But if you actua11y 1ook at the c1aims, the

c1aims c1aim two separate 1ayers, an imaging 1ayer and

then a patterned 1ayer. They don't c1aim a patterned

imaging 1ayer, as the defendants 1oaded up their brief

with. They instead c1aim forming -- "patterning the

first imaging 1ayer...to form a first patterned 1ayer."

And a1so, in addition, there are mu1tip1e

1ayers in the c1aim, a first imaging 1ayer, a first

patterned 1ayer, a second imaging 1ayer, a second

patterned 1ayer. If a11 of these e1ements were

physica11y the same p1ace and space, there wou1d be no

need to have the first imaging 1ayer, the second imaging

1ayer, the first patterned 1ayer, the second patterned

1ayer.

THE COURT: Is there anything in the

specification that you can point to in which the

Christina L. Bickham, RMR, CRR
409/654-2891
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20

patterned iayer is anything other than a portion of the

imaging iayer?

MR. HURT: So, in the preferred embodiment

Mr. Bobrow is correct that the patterned iayer is what

remains of the imaging iayer. However, in the

specification there is a disciosure that the iayers

mentioned can inc1ude muitipie iayers; and there is

disciosure of -- that the imaging iayer -- the second

imaging 1ayer can be on top of the first patterned 1ayer,

which indicates that they don't a11 have to be physica11y

the same materiai and space.

And the ciaims —- if you 1ook at the actuai

c1aim ianguage, it's broader than that one preferred

embodiment. The ciaim ianguage says -- it doesn't say

"patterned imaging iayer." It says "to form a patterned

1ayer." Under the Becton case, under the Gaus case,

under a number of Federai Circuit cases, when ciaims use

different eiements, here different iayers, there is a

strong presumption that it inciudes where those are not

the same eiement.

And Mr. Bobrow is incorrect about our

construction exciuding the preferred embodiment because a

patterned imaging iayer, which is what they want to

narrow the ciaims to, wouid be a 1ayer that's defined by

the pattern -- is defined by the pattern that is appiied

Christina L. Bickham, RMR, CRR
409/654-2891
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to the imaging iayer.

And I think the court's construction actua11y

captures this because it rejected the defendants‘ over1y

narrow construction. Contrary to what Mr. Bobrow said,

the court's construction was not that the first patterned

1ayer is the portions and spaces of the imaging iayer

that remain. The construction is a iayer that contains

the portions and spaces of the imaging 1ayer.

Underiying iayers -- by doing additionai steps

or by doing other things, that pattern that has the

spaces and portions is contained in a patterned 1ayer.

It does not necessariiy have to be the materiai of the

patterned imaging 1ayer.

And, your Honor, this construction for them,

they put it in their tech tutoriai; and it is a11 over

their briefs. This is a pure noninfringement position of

where they are trying to point to in their process, what

they ca11 the "imaging 1ayer" and the "patterned iayer"

even though under their own tutoriai, the same pattern

propagates throughout; and, so, that's where this is sort

of driving it.

And, you know, I be1ieve that if we were in a

situation where things were reversed, the defendants

wou1d be up here arguing the Becton case and the Gaus

case saying that the two iayers have to be different
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Tayers and can't inc1ude the same Tayer.

So, we're fine with the court's construction.

It's not what the defendants say it is. The c1aims

c1ear1y Tist out two separate Tayers, an imaging Tayer

and a first patterned Tayer -- or and a patterned Tayer.

There is no patterned imaging Tayer that gives rise to

the presumption that they can be different materia1s.

Nothing in the specification or the prosecution history

c1earTy departs from that presumption.

There is aTso c1aim differentiation argument

as we11. So, cTaim 4 and c1aim 5 of the patent

specificaT1y mention the type of patterning that the

defendants -- a type of pattern that defendants are

seeking to inject into the c1aims. Name1y, at c1aim 4

and c1aim 5, the patterning steps resuTt "such that the

exposed portion dissoives to form the first patterned

Tayer.“

This is the instance that Mr. Bobrow was

waTking through where the imaging Tayer and the patterned

Tayer are actua11y the same materiaT. But if c1aim 4 and

c1aim 5, as narrow dependent ciaims, cover that

situation, then cTaim 1 which does not have that

Timitation necessari1y does not.

And under the Edwards case and a number of

cases on c1aim differentiation, there has to be some type
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of cTear disciaimer, c1ear import in the spec to overcome

that cTaim differentiation presumption. There is nothing

in the spec.

THE COURT: we11, are you saying that the onTy

difference between 1 and 4 and 5 is that it is shown to

be the same Tayer?

MR. HURT: Yes, your Honor, based on the way

that the court has construed “patterning.” "Patterning"

a1ready inc1udes the exposing and deve1oping steps. The

on1y construction of the -- the on1y words that are

missing substantive1y from the court's construction of

"patterning" are the "such that" ciauses at the end of

c1aims 4 and 5.

So, the court construed "patterning." The

parties 1arge1y agreed that patterning requires exposing

and deve1oping. And c1aims 4 and 5 require exposing and

then deveioping, but then have this additiona1 "such

that" cTause. And the "such that" cTause is not in the

"patterning" construction; and as a resuit, cTaims 4 and

5 inc1ude a Timitation, "such that the exposed portion

disso1ves to form the patterned Tayer," that's not in

c1aim 1.

And we're not ta1king about a continuation

five chains down where the inventor is trying to

recapture something that's, you know, been c1ear1y
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disoiaimed in the spec or the prosecution history. This

is in the c1aims of this app1ication.

And I think the court's construction grasps

this by saying it is "a Tayer containing the portions"

and not, as the defendants wanted, the portions and

spaces themseTves.

So, un1ess the court has any questions, we'TT

rest on that term.

THE COURT: So, Mr. Hurt, what you're saying

is that you understand "a Tayer containing" to mean that

it can be a different Tayer than the imaging Tayer?

MR. HURT: Yes, your Honor. It's a Tayer that

contains the portions of the pattern that remain after

the first imaging step. And that can be the imaging

Tayer that was patterned, or that can be a separate

Tayer. The defendants‘ construction was Timited to --

they read "a Tayer containing" out of your Honor's

construction.

THE COURT: we1T, the construction is “a Tayer

containing the portions...of the imaging Tayer."

MR. HURT: Correct.

THE COURT: And you're saying that it can be a

different Tayer than the imaging Tayer but contain those

portions?

MR. HURT: That's correct. So, through -- it

Christina L. Bickham, RMR, CRR
409/654-2891

IPR2014-01030 / TSMC-1019

Page23of95



C1 aim Construction Hearing

25

can be a different Iayer than the imaging Iayer because

that pattern that is created on the imaging Iayer is a

pattern that is in what the defendants ca11 -- what they

ca1I an "under1ying Iayer."

But essentia11y it's -— a Tayer in the -- in

the semiconductor contains that pattern that is patterned

off the -- patterned using the -- patterned -- I'm

sorry -- the patterned imaging Iayer; so, the portions

and spaces continue to be propagated through -— or can

propagate through.

THE COURT: You wou1d be reading this as "a

Tayer containing the pattern of the portions and spaces"?

Is that the way you're interpreting it?

MR. HURT: No, your Honor. I'm reading it as

"a Tayer containing the portions and spaces." I just --

I read it as the "Iayer containing" does not necessari1y

mean that the Tayer is the portions and spaces of the

second imaging Tayer that remain, that that is what the

patterned Iayer must be.

THE COURT: I can see where "spaces" cou1d be

understood to be a Iayer -- another Iayer be1ow having

the same spaces. But how wouid "portions" -- how wou1d a

Tayer that contains the portions of the imaging Iayer not

be the imaging Iayer?

MR. HURT: Because the Iayer that's underneath
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the imaging 1ayer contains the portions and spaces of the

imaging 1ayer after the imaging 1ayer -- it actua11y

contains those portions and spaces in the next -- under

the defendants’ product when the etched step is done.

But under the patent it cou1d be using other

processes, that the portions of the imaging 1ayer that

remain after exposure to radiation, those portions are

actua11y then in other 1ayers as the process goes on.

And the defendants are —- I mean, that pattern is formed

using the patterning; and the defendants are 1imiting it

to the actua1 materia1 when the c1aims don't require that

1imitation.

THE COURT: A11 right. I think I understand

your argument. Thank you.

MR. HURT: Sure.

MR. BOBRON: Your Honor, may I brief1y

respond?

THE COURT: Yes, you may, Mr. Bobrow.

MR. BOBROW: So, your Honor, 1ooking once

again at the text of your Honor's pre1iminary

construction, the p1aintiff's reading of this

construction simp1y makes no sense and is not the natura1

reading of the construction in any way because of the

possessive. Your Honor construed this to mean a 1ayer

containing the portions and spaces of the imaging 1ayer."
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Now, that is the possessive. You are taiking about the

imaging 1ayer and portions of that 1ayer.

If the imaging iayer is then used as a mask in

some fashion to do a subsequent processing step -- for

exampie, to etch an underiying iayer -— you might

transfer a pattern; but the pattern that is in that other

iayer, those are not portions of the imaging iayer. They

might be portions of the underiying iayer, but they're

not portions of the imaging iayer. And that's why the

court's construction, we submit, makes crysta1-c1ear that

what we're ta1king about and what that means is you're

taiking about "portions and spaces of the imaging iayer";

and that's why we think it's consistent with the

defendants‘ originai construction.

THE COURT: What do you say to the ciaim

differentiation argument based on ciaims 4 and 5?

MR. BOBRON: Let me ask -- 1et's turn to

Siide 37, p1ease; and perhaps we can address it that way.

So, as Mr. Hurt argued, he is saying that

essentia11y there is a ciaim differentiation argument

because ciaims 4 and 5 discuss the exposing and

patterning steps. But what DSS doesn't recognize and the

reason there is, in fact, no differentiation here is

because ciaims 4 and 5 are iimited to the situation where

the imaging and patterning that you're doing is with
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respect to positive photoresist.

So, there are -- typica11y in the fieid there

are a coup1e of ways that you can treat the imaging 1ayer

and -- the composition of the imaging iayer being

treated. One is to use so-ca11ed "positive resist," and

another way is to use so-ca11ed "negative resist."

And when you use positive resist, you expose

the materiai to radiation; and then when you do the

deveiopment, it's the exposed parts, the parts that

you've eradiated, that get dissoived, that go away. So,

that's what happens when you use the positive imaging

iayer.

when you use the negative, it's the opposite.

You eradiate certain portions, but those portions are the

ones that remain. The deveioper gets rid of the

unexposed portions.

So, that's the difference between positive and

negative; and what ciaims 4 and 5 discuss are the

positive version of the imaging materiai. That's the

1ight-sensitive materiai that's being discussed here

because, as you can see in c1aim 4 and in ciaim 5, what's

being discussed is the dissoiution of the exposed

portions to form a second patterned iayer. So, a11

ciaims 4 and 5 are saying is use the positive fiavor of

the imaging iayer. We're not going to cover by ciaims 4
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and 5 the negative f1avor of the imaging 1ayer.

Mr. Hurt a1so discussed the notion that -- you

asked the question of is there anything in the

specification where the patterned 1ayer is referred to as

anything other than that, other than the imaging 1ayer;

and I didn't hear a citation because I think there is

none. As we submitted, every p1ace in the patent that

ta1ks about and uses those words, "patterned 1ayer," it's

ta1king about the imaging 1ayer after that patterning has

been performed on the imaging 1ayer.

And if you're going to do something to a 1ayer

underneath, the patent ta1ks about doing etching. It

doesn't ta1k about that in terms of doing -- deve1oping.

It doesn't ta1k about it in terms of exposure. And, so,

what Mr. Hurt is trying to do is say that somehow we

shou1d capture in this patterning, which both sides have

agreed is dea1ing with exposing and deve1oping -- somehow

we shou1d capture something e1se, 1ike etching into an

under1ying 1ayer and capturing that within the c1aim.

That is not within the c1aim, and we think that the

court's construction accurate1y captures that. Thank

you.

MR. HURT: Very brief1y, your Honor.

THE COURT: A11 right, Mr. Hurt.

MR. HURT: Two very quick points. First,

Christina L. Bickham, RMR, CRR
409/654-2891

lPR2014-01030 /TSMC-1019

Page 28 of 95



C1 aim Construction Hearing

30

Mr. Bobrow mentioned that c1aims 4 and 5 are 1imited to

the situation where positive photoresist is used. But

then that wou1d read c1aims 2 and 3 out of the patent,

which are 1imited to when positive photoresist is used;

and it express1y says that. So, c1aims 4 and 5 have to

be different; and that means that the patterning has to

be different.

On the where in the specification is there a

disc1osure that supports our construction, I did not give

a citation. That is right. But that's not because I

made it up. That's just because I forgot to give a

citation. In the Background of the Invention, Co1umn 1,

1ines 23 to 25, it says, "The photoresist is then

deve1oped to form a patterned photoresist 1ayer." That's

what the defendants ca11ed the "patterned 1ayer.” But

then if you keep reading, "over the under1ying to be

patterned"; and that's what we submit is the patterned

1ayer.

There is a1so a portion in the

specification -- Co1umn 5, 62 to 63 —— where the imaging

1ayer for the second imaging 1ayer is above the first

patterned 1ayer, which indicates that the 1ayers do not

need to a11 be the same 1ayer.

Thank you, your Honor.

THE COURT: A11 right. So, next we'11 address
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the first pattern, second pattern, and feature distinct.

MR. VOSS: Craig Voss for Piaintiff DSS.

Your Honor, pretty simpie. The crux of it is

—- it iooks 1ike the court in its preiiminary

construction has adopted the defendants‘ proposed

construction. DSS -- the removai of "geometric pattern"

-— the word "geometric" DSS is okay with.

The distinction that DSS contends needs to be

in the construction is that the first pattern and second

pattern must be different patterns, and that's due to the

fact that they are 1abe1ed "first pattern" and "second

pattern.“ And whiie it is true that the ordinai numbers

"first" and "second" usua11y reiate to instances of the

same eiement, if the patterns were the same, the c1aim

language wou1d read "first pattern" and "said first

pattern" not "first pattern” and "second pattern."

Every instance of the mask disciosure in the

‘O84 specification, when it describes the first mask and

second mask in re1ating to those figures, shows a

different pattern for the first mask and second pattern,

which wouid create different patterned iayers. And

that's true for figures 2 and 4, 7 and 9, and 13 and 15.

Every instance of a first pattern and second pattern are

showing different patterns.

THE COURT: So, you're saying that the ciaim
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shou1d be 1imited to the embodiments shown?

MR. VOSS: I'm saying that the first pattern

is different from the second pattern.

THE COURT: Just because in the different

figures it is shown that way?

MR. VOSS: Yes, your Honor.

THE COURT: A11 right. Is there anything in

the 1anguage itse1f that indicates that they have to be

different patterns?

MR. VOSS: Just the fact that they are 1abe1ed

"first pattern" and "second pattern" different1y.

THE COURT: we11 -- a11 right.

MR. HARPER: Your Honor, David Harper for the

defendants.

We, of course, agree with the court's

construction and don't be1ieve that the c1aim 1anguage

supports a different pattern at a11.

As cited in our briefing, the c1aim 1anguage

does not require that the first and second patterns be

different. The case authority is c1ear on this -- and

we've cited these authorities in our briefing -- that

"The use of the terms of 'first' and 'second' is a common

patent—1aw convention to distinguish between repeated

instances of an e1ement or a 1imitation."

And in the patent itse1f in other p1aces,
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"first" and "second" is used to refer to just another

occurrence of the same Timitation. So, for examp1e,

there is no dispute that the same photoresist materia1

cou1d be used in the first and second imaging Tayers.

So, "first" and "second" is used this way throughout the

patent.

The specification a1so doesn't support that

this wou1d be a second pattern or a different pattern.

The specification points out mu1tip1e times "any suitab1e

pattern" can be used. Nowhere does the specification say

that there has to be two different patterns.

THE COURT: Do you agree that a1T of the

embodiments show different patterns?

MR. HARPER: No, not necessariTy, your Honor.

I think that this s1ide here demonstrates that there is a

mask, and I think the specification describing these

figures ta1ks about a first and second mask. But this

mask cou1d just be shifted horizonta11y. It's in the

same way when saying "first" and "second," just using the

second instance of potentiaT1y the same mask, just

shifted in some way.

So, for examp1e, in our briefing we show this

figure where the same mask is being used. The circ1e

represents where the wafer is on the mask. And by simp1y

moving the mask, you can create different features.
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A1so, your Honor, in a co-pending appiication,

the patentee knew exactiy how to ciaim different patterns

if they wanted to. They actuaiiy tried to do that in a

reiated appiication. This is a11 cited in our briefing

and contained at Exhibit F to our brief. But they

actua11y asked for a second pattern different from the

first pattern and the examiner rejected it and said it

was not supported actua11y by the specification. And

what's ciear from this process is that everyone

understood that the same pattern wouid be inciuded, wou1d

definiteiy be inciuded.

And as we cited in our briefing, the

Microsoft v. Mu7ti-Tech case te11s us that this

prosecution history is certainiy reievant.

Fina11y, I wou1d point out that in this

Institution Decision in the IPR fi1ed on this patent, the

PTAB considered this exact same argument and a1so agreed

with the court that the second pattern is not necessariiy

different and referred to the specification exactiy.

And the PTAB is appiying, in that Institution

Decision, the same ciaim construction standard that the

court is using -- it's appiying the Phi77ips standard --

because this is an expired patent. It expired in

December. And, so, it is using the exact same standard

that the court is using. Thank you, your Honor.
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THE COURT: A11 right.

MR. VOSS: Brief response, your Honor?

THE COURT: A11 right.

MR. VOSS: So, a coup1e things I'd 1ike to

point out. First of a11, the '223 patent prosecution

history, it's of 1ess re1evance because it's a different

patent. However, the rejection was actua11y -- we11,

the patentee attempted to reverse the rejection because

the specification actua11y does teach two different

patterns. Like I pointed out when I first stepped up

here, that figures 2 and 4, 7 and 9, and 13 and 15

disc1ose separate patterns. So, that's not necessari1y

-- the examiner's statement in the '223 patent shou1dn't

contro1. And it's oftentimes that patentees c1aim

simi1ar inventions in continuations and divisiona1s; and,

so, that patent was just an express recitation of what is

imp1icit by the first and second pattern found in the

‘O84 patent.

THE COURT: Mr. Voss, wou1dn't you agree,

though, there is a big difference between the possibi1ity

that it can be a different pattern and the requirement

that it be a different pattern?

MR. VOSS: I think there is a difference

there, yes. But when you 100k at the specification

1anguage, where it says "any suitab1e pattern" may be
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that "suitab1e" -- DSS views that "suitabTe" aused,

being different from the first pattern. A suitabTe

pattern is not the first pattern or second pattern.

Because the c1aim Tanguage says "first" and "second,

pattern must be different.

THE COURT: We get "first" and "second"

the time for e1ements that are the same. why does t

use of "first" and "second"

I mean, obvious1y it is a patterned -- I mean --

MR. VOSS: It's a separate instance.

THE COURT: It's a separate eTement. But

require that it be different wou1d be Tike requiring

the materia1 used for the imaging Tayer be different

because one is first and one is second, wouTdn't it?

MR. VOSS: I don't think so, your Honor.

think that the Tanguage "first pattern" and "second

pattern" means that they need to be different patter

THE COURT: Okay.

MR. VOSS: And one point on the Beneficia

versus B7ack Dot case that defendants cited. If you

at the actuaT proposed construction there, it was a

"first user" and "second user." And the pTaintiff

suggested in its cTaim construction that the first u

be separate, a different user than the second user;

Judge ward accepted that definition. Thank you.
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THE COURT: And I understand that there are

times when it does need —— to make sense, it needs to be

a different thing. But a pattern is, it seems to me,

distinguishab1e from an item, an object. But in any

event, I understand your argument.

MR. VOSS: Okay.

THE COURT: I appreciate it.

MR. VOSS: Thank you, your Honor.

MR. HARPER: Nothing further from me, your

Honor.

THE COURT: A11 right.

MR. VOSS: So we can move to "a second feature

distinct from the first feature."

THE COURT: Yes.

MR. VOSS: DSS can agree to the court's

pre1iminary construction; so, if defendants want to

address it...

THE COURT: A11 right.

MR. CUNNING: Good morning, your Honor.

Stephanie, can you give me S1ide 127?

We do sti11 have an issue with the court's

pre1iminary construction, and that is that -- the court

has substituted "distinct" for ”distinguishab1e." In our

view, as said, "distinct" means "distinguishab1e"; and we

wou1d agree that, you know, but for the prosecution
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history, "distinct" couid be understood in its pTain and

ordinary to be distinguishab1e, discernibTe, some

difference.

But the app1icants express1y argued during

prosecution to overcome an obviousness rejection over an

IBM Technica1 Disc1osure; and they pointed to features A,

C, D and E that we have up here on the screen. Those

features are distinguishab1e. They are formed from

different Tayers. They are openings of different widths.

Feature A is formed from Tayer 2. Feature C is formed

from Tayer 6. Feature D is formed with reference to both

Tayers 2 and 6.

So, there are mu1tip1e ways in which the court

or in which someone of ordinary ski11 reading the IBM

Technica1 Disc1osure cou1d distinguish between the

features A, C, D and E; but the appTicant argued that

these were non-distinct features.

Whatever "distinct" it can't meanmeans,

"distinguishab1e." Otherwise, you cannot square what the

app1icant argued to overcome the rejection of the IBM

Technica1 DiscTosure with the fact that these features

are distinguishab1e.

And if this construction were to stand, it

Thepresents inva1idity probiems for the ‘O84 patent.

construction that the defendants had urged was in some
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ways a c1aim-saving construction. If this construction

stands -- and, you know, we intend to move to amend our

invaiidity contentions based on the court's construction

and argue that the ‘O84 patent is inva1id over the IBM

Technica1 Disc1osure. So, it must mean something Tess

than distinguishabie based on these arguments. And then,

you know, we contend that that something Tess than

distinguishabie was not overTapping.

The specific argument that the appiicant made

to distinguish over Disc1osure 1 was that Disciosure 1

forms overiapping openings A, C, D and E. They went on

to say, "Thus, Disc1osure 1 teaches away from amended

ciaim 1, because openings A, C, D and E are overiapping

non—distinct features."

Now, I reaiize that the crux of this dispute

is that piaintiffs want to read that as overiapping and

non-distinct, that these are two separate things; but

that's not what the app1icant argued. This paragraph --

they don't point to any other distinguishing

characteristic of those feathers.

In the examiner's obviousness rejection, the

examiner had characterized the openings A, C, D and E as

coincident. They used a different Tanguage,

"over1apping"; but they bought into the examiner's

characterization. And this was addressed in the Biogen
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case that we cited in our brief. That's at 713 F.3d at

1096. There the court was dea1ing with a rejection for

an antibody where the app1icant had a non-enab1ing

disc1osure. The appTicant said, "WeT1, you know, I have

taught at Teast these portions of this antibody."

Later they tried to argue that because they

had dependent c1aims that were broader than the portions

that they argued to the Patent Office, that under the

doctrine of c1aim differentiation, their eariier

independent c1aim couTdn't be Timited to what they had

urged to overcome the rejection.

And some of the arguments centered around some

s1ight differences in Tanguage that they had used versus

the Tanguage of the examiner, and the court rejected that

and said there is a pub1ic notice function to the

prosecution history. And the appTicant is, you know, on

some notice that it's their obTigation to cha11enge the

characterization of the examiner and make it c1ear what

was actua11y prosecuted.

THE COURT: Wou1d you agree that this is not

c1ear, that whether that means overiapping and

non—distinct or the reading that you're proposing is --

it doesn't appear to me to be comp1eteTy c1ear.

MR. CUNNING: I think that when the appTicant

stated that these features are overTapping openings and
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that's the on1y objection that they raised and then say,

"Thus, Disc1osure 1 teaches away from c1aim 1" -- I mean,

that sentence fo11ows from the sentence prior. "Thus,

the disc1osure teaches away from c1aim 1" and "because

openings A, C, D and E are over1apping non-distinct

features." I think it is c1ear that what they are

arguing is that "over1apping" and "non-distinct" are used

interchangeab1y there.

And we a1so said that it can't mean

”distinguishab1e." That's -- those are distinguishab1e

features. So, for them to say that they are non-distinct

doesn't square with the court's pre1iminary c1aim

construction.

THE COURT: A11 right.

MR. CUNNING: I'11 yie1d the rest of the time

to p1aintiffs and reserve some for rebutta1.

THE COURT: A11 right.

MR. VOSS: A11 right. So, for this term, your

Honor, we agree that this doesn't -- we11, DSS contends

that this disc1osure in the prosecution history doesn't

amount to a c1ear disavowa1, that this is not c1ear1y

de1ineating what "distinct" means.

And for support of that, there's a very strong

c1aim differentiation argument from what issued as

c1aim 12 with regard to the "method of c1aim 1, where the
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first and second features do not over1ap." So, the

defendants are trying to take a prosecution history

disc1aimer that is not c1ear and make it c1ear in view of

dependent c1aim 12. That's just improper.

Further, you can see from on Disc1osure 1 that

A, C and D -- A, C and E on that 1eft side, they are

distinguishab1e. They do have different geometries, from

the top-down, which is what p1aintiff proposed as its

construction. P1aintiff's view is that the court's

construction is consistent with the prosecution history;

and it is basica11y that simp1e, that it's a c1aim

differentiation argument and that the prosecution history

does not rise to a c1ear disavowa1 of c1aim scope.

THE COURT: A11 right. Any response?

MR. CUNNING: Yes, your Honor.

Just brief1y with respect to the c1aim

differentiation argument, we've cited severa1 cases that

that is a presumption on1y. It's not an abso1ute

doctrine of c1aim construction. And the Federa1 Circuit

has he1d on mu1tip1e occasions that prosecution history

disc1aimer wi11 trump a c1aim differentiation argument

and that the app1icant —— again it goes to the notice

function and what -- peop1e are entit1ed to re1y on

arguments made during prosecution. They cannot argue

that a disc1osure is not sufficient to render the patent
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inva1id, arguing that it teaches over1apping features and

then turn around and through the, you know, artifice of

adding a dependent c1aim capture back everything that

they just surrendered during prosecution.

Both the Biogen case -- again we direct the

court to that case -- and the Fenner case ta1k about --

the Fenner case is a case that we did not cite in our

briefing but was recent1y issued from the Federa1

Circuit. The cite -- excuse me one...

THE COURT: A11 of that is premised upon it

being a c1ear disavowa1 in the prosecution history,

right?

MR. CUNNING: We11, yes; but, again, I wou1d

say that if "distinct" and "over1apping" do not mean the

same thing, there is sti11 a prob1em with

"distinguishab1e." I mean, p1aintiff stood up here and

admitted that those features are distinguishab1e. So, to

then argue that those features are non-distinct makes no

sense. You cannot square that with the court's c1aim

construction.

30, it must mean something 1ess than

"distinguishab1e." "Distinct" and "distinguishab1e"

can't be squared together. And I didn't hear, you know,

they propose to square the arguments made in the

prosecution history with the court's construction of
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"distinguishab1e" features.

THE COURT: A11 right.

MR. CUNNING: Thank you, your Honor.

THE COURT: Thank you.

MR. HURT: Good morning, your Honor.

Christian Hurt again for DSS.

I want to ta1k about "stabi1izing the first

patterned 1ayer." we can 1ive with the court's

construction. A 1itt1e bit of a background on where this

has been a 1itt1e bit of a moving issue. we proposed

about a week ago the exact construction the court here

has proposed, which was the PTAB's construction. we 1et

the defendants know that we cou1d 1ive with that.

They got back to us and wanted to construe the

word "render" in that construction. It's another

non-infringement p1ay. They want to construe a

construction of "render" to mean "change or a1ter the

properties of the first patterned 1ayer." we think that

is improper for a number of reasons.

First is we're construing a construction.

We're a1ready in the 1and of where we're getting removed

from the c1aims themse1ves. U1timate1y whether their

process that we ca11 "stabi1izing" renders -- meets the

"rendering" 1anguage in the c1aim construction, that's

the u1timate infringement question. That's a fact
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question. That's a summary judgment question. That's a

jury question. That's not a c1aim construction dispute.

And they'1T get up here and argue why they think it is,

but they are not going to point to you to any part of the

patent that defines "renders" as "changing or a1tering

the properties of."

So, the c1aim term, if you Took at it, is

actua11y "stabi1izing the first patterned Tayer." That's

what we're ta1king about. And as I just mentioned under

the Edwards case and others, the Federa1 Circuit has

repeatedTy said that ordinari1y courts do not construe

words that aren't in cTaims.

"Render" is not in the c1aims, and the

defendants never proposed this "changing the properties

of" Timitation as part of their proposed construction for

"stabi1izing." We on1y sort of ferreted this out when we

had the back-and-forth about the PTAB's construction

because initia11y the dispute was the disjunctive versus

the conjunctive and what the stabi1ized materia1 can

withstand and not this sort of separate issue about what

it means to render a materiaT.

So -- next sTide.

And this is an interesting thing because we're

actua11y using what the defendants have used in their IPR

petitions to support our construction. The patent

Christina L. Bickham, RMR, CRR
409/654-2891

IPR2014—O103O / TSMC-1019

Page 44 of 95



C1 ai m Construction Hearing

46

express1y says in Co1umn 4, "Any suitab1e stabi1ization

technique may be used." It doesn't say "one that changes

or a1ters the properties of the materia1." There is

nothing in there that has that 1imitation.

A11 that the different embodiments show is

that the stabi1ization renders the materia1 "ab1e to

withstand subsequent 1ithographic processing steps."

There is nothing that says that the rendering requires a

transformation that changes or a1ters the properties.

Indeed, the ordinary term meaning of "rendering" is much

more akin to "resu1ts in" or "makes"; and here they're

trying to 1imit it to a specific type of process. There

is nothing in the patent that warrants that.

Un1ess the court has any questions, I'11 sit

down and 1et the defendants respond; and then I'11 have

probab1y a brief response to their argument. Thank you.

THE COURT: A11 right, Mr. Hurt. Thank you.

MR. HARPER: Thank you, your Honor. David

Harper again for the defendants.

The construction that the court has proposed

is the same construction, we understand, from the PTAB's

Institution Decision. And what we wou1d 1ike to point

out is in PTAB's construction, they construed the words

"stabi1ize" or "stabi1izing"; and this construction is

"stabi1izing the first patterned 1ayer."
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And as the court has aiready heard this

morning, there's a great dispute, a chasm, between us

about which iayers are we taiking about and what's being

operated on in this patent. And, so, what's very

important for this construction is that the words -- if

we're going to construe the term "stabiiizing the first

patterned 1ayer, which is what the parties agreed to

construe and submitted, we need the words "first

patterned iayer" in this construction because we are very

concerned that DSS is going to argue using either the

word "render" or using the word "materiai," that we're

taiking about some different 1ayer. And that is

absoiuteiy not what this patent talks about, and it's not

what we understand the court to be construing in its

preiiminary ruiing.

Their initiai construction -- you can see from

their initiai construction which we have on the siide, on

85, that they get into this whoie issue of subjecting --

there they taik about "the first imaging iayer to a

process that when compieted."

So, they're trying to move into 1ower iayers

and getting away from the patterned imaging iayer; and,

so, that's why it's so important in this construction to

have the words "first patterned iayer."

This again, the Siide 86, shows what PTAB's
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construction was. Again they construed "stabi1izing,"

not "stabiiizing the first patterned 1ayer."

It's true that because of the concern of this

issue about which 1ayer we're taiking about, we are

concerned that DSS was going to either use the word

"materiai" or use the word "render" in the construction

from PTAB to try to get at these 1ower 1ayers and it

wou1dn't be c1ear. And, so, that's why we brought up

the issue about "render" which means "cause to be or

And,become." a modified PTAB construction at aso,

minimum wou1d have the words "first patterned 1ayer" in

two p1aces.

"Performing any process on the first patterned

Tayer that a1ters the properties of the first patterned

1ayer so that it is ab1e to withstand subsequent

it wou1d1ithographic processing steps." At a minimum,

say -- even if we don't use the concept of "render," this

definition of "render" -- "performing any process on the

first patterned 1ayer that renders the first patterned

layer" -- or "rendering the first patterned 1ayer so that

it is ab1e to withstand subsequent 1ithographic

processing steps." It needs to be c1ear where the

stabiiization is taking piace, your Honor.

THE COURT: why does the construction need

afterthat reference to the "first patterned 1ayer"
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performing any process? In other words, isn't the

cruciai thing whether the process stabiiizes or renders

the first patterned iayer abie to withstand the

subsequent steps?

MR. HARPER: Neii, it is true that --

certainiy the words "first patterned iayer” need to be in

this construction if we're construing the term "stabiiize

the first patterned iayer." But c1ear1y the patent taiks

about this, your Honor.

"Render," first of a11, is taiked about in the

specification -- this is Siide 88 -- where "rendering"

means aitering the properties of something. This is not

taiking about the first patterned iayer with this

ianguage at Coiumn 5, 24 through 32.

But very specificaiiy, Coiumn 5 at 12 through

22 taiks about where the stabiiization process is taking

piace. It is taking piace on this first patterned iayer.

It says, "Stabi1izing positive photoresist for first

patterned iayer serves to neutraiize photoactive

compounds in the photoresist of the first patterned

iayer.“ So, the process of stabiiization is taking

piace, is operating on that 1ayer. So, that is why we

think that the words "first patterned iayer" actuaiiy

shouid be in two piaces in the construction to make it

ciear that that is where the operation of stabiiization
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is taking piace.

It aiso says further in the specification, at

Coiumn 6, 51 through 63, that because the stabiiization

step a11ows this first patterned iayer to withstand

subsequent iithographic processing, it can withstand

deveiopment.

So, at the end of Co1umn —- at 6, 51 through

63, it taiks about, "As first patterned iayer 232 has

been stabiiized, first patterned iayer 232 is re1ative1y

insoiubie.” So, it's taiking about this concept of

that's the iayer that's being changed, that's being

transformed. It's having a process operated on it, not

somewhere e1se, not some unknown other piace. It's

happening there on that particuiar iayer.

THE COURT: we11, wouid that suggest that the

process can't operate on anything eise at the same time?

MR. HARPER: Not necessariiy, your Honor,

but -- not at iower 1eve1s -- not iower iayers. It is

definiteiy operating on that iayer. And, so, that's why

"first patterned iayer" absoiuteiy needs to be in this

construction and, we wouid submit, in two different

piaces.

And the issue is that DSS continues to focus

on these underiying iayers; and their originai

construction says that, that they want to get to these
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underiying iayers. And Mr. Bobrow a1ready went through

these siides to taik about how the operations of the

patent are a11 ta1king —— are a11 operating on 1ayer 220

which 1eads to this feature which then is stabiiized as

refiected in the figures of the patent.

And Figure 1 a1so taiks about stabiiizing the

first patterned 1ayer.

Anyway, DSS continues to focus on this; and

I'd 1ike to show the court, if we wou1d move to -- 1et's

get the siides.

I think these figures he1p i11ustrate what DSS

is taiking about and why it's so important to have this

ianguage in the construction. DSS's construction

origina11y is iooking at some 1ater 1ayer. And, of

course, the figures ref1ect the operations at 1ayer 220

ieading to a feature that stabiiized 232, the remaining

portions of this imaging 1ayer.

But their construction of "stabiiizing" wouid

appear 1ike this; and, of course, this figure is not in

the patent. It shows what wou1d be the stabiiized

feature, feature 232; and they want to use an etching

process, which etching is never taiked about as part of

stabilization. It's a different technoiogy. we're not

taiking about using acids in this patent, those sorts of

things. We're taiking about operations on a photoresist
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or an imaging Tayer in photoTithography.

But they want to ta1k about stabiiizing as

resuiting in this Tower Tayer where there is an etching

process, and there is nothing in the patent that ta1ks

about that kind of a process. Again, stabi1izing is

never described as etching.

But in their own tutoria1, they show this; and

this is why it's so important to us that "first patterned

iayer" needs to be construed. You see that as you go

through the patent, you have a photoresist -- again their

tutoriaT. A photoresist is app1ied, and then there is a

mask and exposing to radiation and deve1opment.

And then they incTude etching, which is never

ta1ked about as part of this step in the patent, to get

to this under1ying Tayer

And then what do they ref1ect is

stabi1ization? That first patterned Tayer compTete1y

goes away. The remaining imaging Tayer that has been

patterned goes away to get to an under1ying Tayer, the

hard mask. That's what they want a construction to mean

for "stabi1izing, which is absoTute1y not what the

patent ta1ks about and it's why, at a minimum, "first

patterned Tayer" needs to be inciuded in this

construction. We wou1d submit that it shou1d be inc1uded

in two different p1aces, both at the beginning and in the
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midd1e of the construction as indicated to the court.

Thank you.

THE COURT: A11 right. Thank you, Mr. Harper.

MR. HURT: Your Honor, I'd 1ike to actua11y go

back to what the patent says. And you're eXact1y right.

The term is “stabi1izing the first patterned 1ayer." The

defendants in this case are trying to put in this 1ayers

issue, and you saw it in Mr. Harper's presentation.

They're trying to reinject this 1ayers question in the

"stabi1izing." But the c1aim 1anguage a1ready requires

stabi1izing the first patterned 1ayer, and the PTAB did

not construe "stabi1izing" in the Abstract. The on1y

time "stabi1izing" is in the c1aim is in step (c),

"stabi1izing the first patterned 1ayer"; and we think the

PTAB's construction is abso1ute1y right. The portions of

the specification that Mr. Harper pointed to for

"rendering," none of those 1imit the term "rendering" to

a changing or a1tering of properties.

THE COURT: We11, 1et's ta1k about the

"materia1" in the construction that the PTAB deve1oped

and that I have proposed here pre1iminari1y. where that

construction refers to "renders a materia1, do you agree

that the materia1 is the first patterned 1ayer?

MR. HURT: I do. Under the c1aim it is

"stabi1izing the first patterned 1ayer"; and the materia1
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that is stabi1ized -- the patent ta1ks about stabi1ized

as "ab1e to withstand subsequent Iithographic processing

steps." what is ab1e to withstand subsequent

Iithographic processing steps is the first patterned

Iayer.

Now, there is this dispute about is the first

patterned Iayer Iimited to the portions of the imaging

Iayer or not, which I think is a separate question. And

that's what the defendants are trying to Ioad into this

construction as we11 with Mr. Harper wa1king through our

techno1ogy tutoria1 and kind of driving home their LELE

noninfringement argument.

But I agree that the materia1 referred to is

the first patterned Iayer, and the first patterned Iayer

is in the c1aims. I don't think we have to, you know,

repopu1ate it in the actua1 jury charge, given that it is

a1so a separate1y construed term.

THE COURT: we1I, I do understand his point

that if we are construing the who1e phrase and we don't

use "first patterned Iayer," then that cou1d be

prob1ematic; so, I --

MR. HURT: I mean, your Honor, the

p1aintiff -- we wou1d be fine with if instead of the

phrase "stabi1izing the first patterned Iayer," the

PTAB's construction of "stabi1izing" is used and the
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"first patterned Tayer" portion is not in the court's

construction since it's a separate term.

THE COURT: Okay. And I understand that

there is a dispute about that, the meaning of "first

patterned Tayer"; and that's something we'1T have to

address.

MR. HURT: Right. And I won't go through our

sTides on that issue again, your Honor; but obvious1y I

just wanted to fTag that dispute.

The reaT dispute here is the "rendering"

issue, and I didn't see anything in the patent that

defines "rendering" the way they want to define it.

THE COURT: Okay. Thank you, Mr. Hurt.

MR. HARPER: Your Honor, very briefly.

CertainTy stabi1izing is not etching. It's not removing.

It's stabi1izing. And the patent ta1ks about

"stabiTizing the first patterned Tayer" and that's why we

be1ieve that the term "first patterned Tayer" shou1d be

in the construed term two times to make it c1ear. But

certain1y at a minimum your Honor is correct that where

the "materia1" is if we are construing this phrase, it

needs to say "first patterned Tayer“ there.

Certain1y we can argue about what "first

patterned Tayer" means. That's another argument that's

being made. But to be cTear, we need that term in this
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construction. we wou1d proffer that it shou1d be two

p1aces. Certain1y, as the court understands, the words

"a materia1" shou1d at a minimum be rep1aced with "first

patterned 1ayer," Thank you, your Honor.

THE COURT: That you, Mr. Harper.

MR. VOSS: Your Honor, for "the second

patterned 1ayer and the first patterned 1ayer form a

sing1e patterned 1ayer," P1aintiff DSS can agree to the

court's construction of p1ain and ordinary meaning.

THE COURT: A11 right.

MR. BOBROW: Your Honor, Jared Bobrow again

for Samsung.

with respect to "the second patterned 1ayer

and first patterned 1ayer forming a sing1e patterned

1ayer, the court's pre1iminary construction is "p1ain

meaning"; and the concern we have with that construction,

your Honor, is that the parties when they set forth their

a1ternative constructions made, I think, crysta1-c1ear

that they have a disagreement about what this term means.

And we're concerned that this dispute is simp1y going to

arise 1ater and that we'11 be back in front of your Honor

seeking c1arification, seeking a construction of this

term, because the parties appear to have a meaningfu1

dispute about what the term means.

Certain1y for the defendants we be1ieve that
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the 1anguage, "the second patterned 1ayer and the first

patterned 1ayer forming a sing1e patterned 1ayer," is

indeed c1ear. There is no question that it is c1ear

1anguage and we think that the proposa1 that Samsung has

provided makes that c1ear and I'11 exp1ain why in context

in just a minute.

DSS's construction, though, shows that the

parties have a materia1 difference and dispute over what

that p1ain meaning is because they are saying that the

"sing1e patterned 1ayer" means a "sing1e 1ayer, even if

the patterned features are from more than one imaging

1ayer."

And the dispute in princip1e appears to be

that under DSS's construction, you cou1d have this sing1e

patterned 1ayer within the meaning of the c1aim and that

imp1icit1y or exp1icit1y from their construction and

understanding, that sing1e patterned 1ayer cou1d be from

simp1y one 1ayer because they are saying even if it's

from more than one 1ayer; so, that imp1ies that it cou1d

be from one 1ayer or from more than one 1ayer.

we dispute that, and we think that the patent

is fundamenta11y inconsistent with that. And that's the

crux of the dispute that I think we have with the

p1aintiff over what the ordinary meaning of this phrase

is, and that's rea11y what drove the construction that
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Samsung provided.

And Tet me exp1ain, because we submit that the

patent is very ciear that that singTe patterned Tayer

comes from what remains of the first patterned Tayer

after you do the patterning and stabiTization and what

remains of the second imaging Tayer after you do the

patterning that is caTTed out of the cTaim.

THE COURT: Is your concern that something has

to remain from the first patterned Tayer? Is that what

you're getting at or what?

MR. BOBROW: That is part of it, your Honor.

The c1aim, we submit, makes cTear that that

sing1e patterned Tayer comes from the stabiTized first

patterned Tayer and what remains of the second patterned

Tayer; that is, after you've done the patterning on the

second imaging Tayer, you've got the second patterned

Tayer.

And Tet me just, if I might, just have the

c1aim up and just waTk through the c1aim a bit to exp1ain

why we think that there have to be those two Tayers that

make up the sing1e patterned Tayer.

So, we start in step (a) with the formation of

the imaging Tayer. That Tayer is then subjected to

patterning, and we've been through those terms. we've

aTso been through the "stabi1ization" term.
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But the point is that you have some chunk of

that first patterned Tayer which has been stabi1ized, and

the point of that stabiTization is so that it remains --

and there seems to be no dispute about this -- so that it

remains and can withstand the subsequent Tithographic

processing because in steps (d) and (e), you are then

performing another round of Tithographic processing. You

are now performing processing on the second imaging

Tayer, and you want that stabiiized first patterned Tayer

to remain. That's what the patent ta1ks about

repeated1y, over and over again, is what this patent is

about is making sure that that stabi1ized first patterned

Tayer remains.

So, now we have the formation of the second

patterned Tayer through the patterning of the imaging

Tayer. And what you then have is a "wherein" c1ause.

You have a "wherein" c1ause after you form that second

patterned Tayer, wherein. Now, this is rea11y the key

part of it. we're now ta1king about the second

patterned Tayer. What is that referring to? That's

referring to the second patterned Tayer that you just

formed. That's an aiready formed Tayer. And when we're

taTking about the first patterned Tayer, that's not just

any Tayer; that's the Tayer that was formed and

stabilized up above.
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And, so, what the patent is saying is I've got

these two iayers that exist. I've got the first

patterned iayer, the second patterned 1ayer. Those

exist. wherein -- so, what does that a11 mean? wherein?

It means that you've got the second patterned iayer and

the first patterned 1ayer forming that singie patterned

iayer.

So, from this we submit that the singie

patterned iayer when the patent is taiking about -- and

the c1aim ianguage that we're construing is this entire

phrase, “the second patterned iayer and the first

patterned iayer form a single patterned iayer." What

that's taiking about is that those two iayers that have

been patterned form that singie patterned iayer.

The dispute then, your Honor, is that when

you go to DSS's construction, what they seem to suggest

is the p1ain and ordinary meaning is that you couid

actuaiiy do this -- you have a singie 1ayer of patterned

features, but that couid be from more than one imaging

iayer; or it couid be, imp1icit1y then, from a singie

imaging iayer. And the ciaim ianguage itse1f and the

specification make ciear that that singie patterned iayer

resuits from the patterning of the first imaging iayer,

its stabiiization; and then you've got that second

patterned iayer.
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The argument that I think DSS has made is

that, we11, this phrase "singie patterned iayer," those

three words were construed at the Patent Office and there

was testimony at the Patent Office about what that means

and indeed those three words -- a construction was

offered with this quoted materiai, what DSS has offered.

But what the parties have asked the court to

do is not simpiy to construe those three words, "singie

patterned iayer," in isoiation where indeed this is a

reasonabie construction of those three words. what we've

asked the court to do is construe "singie patterned

iayer“ in the context of the ciaim and in the context of

the phrase that inciudes the words “the second patterned

iayer and the first patterned iayer form a singie

patterned 1ayer."

And, so, the construction then of the "singie

patterned iayer, those three words aione, is simpiy not

sufficient. But it does suggest the parties have a

dispute about what that singie patterned iayer is, and

that's simp1y why we've asked the court to offer an

express construction rather than ieaving the parties to

fight about what this term means down the road, perhaps

in the context of some iater motion or other proceeding

before this court. Thank you.

THE COURT: A11 right.
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MR. VOSS: Your Honor, DSS again agrees that

the court's construction of p1ain and ordinary shouid

controi. TSMC proposed the exact construction for

"singie patterned 1ayer." Yes, it is true that the c1aim

ianguage that the defendants seek to construe contains

"the first patterned iayer and second patterned 1ayer

form a singie patterned 1ayer, which is different from

the phrase that TSMC provided in their IPR petition. But

the 1anguage preceding that phrase in the c1aim ianguage

doesn't need construction because it is ciear on its face

that the first patterned 1ayer and second patterned 1ayer

form the singie patterned 1ayer.

Now, there is obviousiy a dispute on what

constitutes the first patterned 1ayer and second

patterned 1ayer that we've been over a 1ot today; but the

defendants have nowhere pointed to where the word "form"

needs to be construed such that the ordinary meaning

doesn't contro1. There is no iimitation in the

specification that says "to form" must mean "remains

with." Because there is no disciosure of that nature,

the ordinary meaning shou1d contro1.

THE COURT: But do you -— a11 right.

MR. BOBROW: Your Honor, the issue that again

I think we have, it's a bit akin to the issue that was

just argued on "stabiiization" because if you take a 1ook
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at what DSS thinks the piain and ordinary meaning is,

it's saying it refers to a singie iayer of patterned

features, not saying where that pattern is from or

whether it's the first patterned 1ayer or the second

patterned iayer, even if the patterned features are from

more than one imaging iayer.

Again, that's not what we're construing here.

The parties have asked the court to construe "the second

patterned iayer and the first patterned iayer form a

singie patterned iayer." And, so, the concern again that

we have is that there couid be uncertainty or ambiguity

down the road about what we're exactiy taiking about,

which features, which iayers, and which patterns.

And we think that by adopting the proposai

that Samsung has made wouid make crystai-ciear which

patterned iayers are under discussion and what is being

formed and what patterned iayers are there; whereas, the

DSS view of it is quite -- is much more abstract and

generaiized and not specific to the context of the ciaim

term that is being disputed here. And that's our

concern.

But with the Samsung construction when you

have in there "the second patterned iayer and the first

patterned iayer," it makes it ciear what we're taiking

about. when you have the DSS construction, it's taiking
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about, you know, one imaging Tayer. It's taTking about

patterned features. Again, we don't know what those are

because they are not tied to the entire phrase that is

under construction.

THE COURT: Your proposed construction just

adds -— basica11y adds in the word "remains"?

MR. MCCABE: Yes, your Honor. In a sense

that's right. It's saying that we have these Tayers that

have been formed after patterning and stabiTization.

Those are the patterned Tayers. And what the patent says

quite repeated1y in the specification is -- and it even

uses that phrase, "what remains." It's ta1king about how

you have those Tayers and you've done the patterning and

now we're seeing what's Teft.

what's Teft at the end of the day, after

you've done aT1 of that patterning and stabiTization, is

you've got that first patterned Tayer and you've got the

second patterned Tayer. And then the cTaim says

"wherein" those things form the second patterned Tayer.

So, indeed, it's the -- the first patterned Tayer remains

with the second patterned Tayer, and that's what forms

that singTe patterned Tayer.

THE COURT: And you think that the word

"remains" needs to be in there in order to excTude a

situation where there is nothing remaining of the first
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patterned Tayer or what -- I'm just trying to get at

what -— how that improves on the cTaim Tanguage itseTf.

MR. BOBROW: So, I think the way that it

improves on it is that what it's doing is making cTear

that I have patterned this first patterned Tayer and I've

stabiiized it. And I think the notion of what remains is

keyed off of the stabiTizing step because the point of

the patent is you want aTT that stuff from the first

patterned Tayer to remain. That's the goaT of the

patent, and that's what is specificaTTy cTaimed. I

stabiTize it so that it can withstand the subsequent

processing.

And, so, we think that the Tanguage "the first

patterned Tayer remains with the second patterned Tayer"

teTTs you that I have that Tayer that I have formed and I

have taken additionaT steps to ensure that it's going to

survive. And that's what this Tanguage is designed to‘

capture. I've ensured it survives. It is there. I do

my second patterning step. That remains. And the cTause

is "wherein" I've got that remaining stuff. That makes

up the sing1e patterned Tayer.

THE COURT: So, are you trying to ensure,

then, that the stabiTizing step occurs before the step in

(e) that we're addressing here?

MR. BOBROW: weTT, indeed it wiTT occur before
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the step in (e); and that's c1ear1y what is ciaimed in

the patent. And aiso what is taught in the patent is

that the stabiiizing of the first patterned iayer takes

piace before you do the patterning of the second imaging

iayer to form the second pattern because the entire

concern of the patent is that you have that first

patterned iayer; and the fear is that if you don't

stabiiize it, then when you deposit and pattern that

second imaging iayer, it's going to go away, that

something is going to happen to it that's going to either

damage it or remove it or take portions of it away. And

that's what the patent tries to avoid by doing an extra

step in a semiconductor process which, of course, adds

cost and adds compiexity. But the point is you want to

take that extra step to make sure that that first

patterned iayer survives.

THE COURT: And is that what you beiieve that

your proposed construction ensures, is that the first

patterned iayer has aiready been stabiiized?

MR. BOBROW: The first patterned iayer has

been stabiiized and it survives, yes. The first

patterned iayer has been stabiiized and survives. And

then you have that subsequent patterning step, and that

forms that second patterned iayer. And it's the

combination of those two things that then makes up that
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sing1e patterned 1ayer because those are the two things

that have survived this processing. Those are the things

that exist, and then they make up that sing1e patterned

1ayer.

THE COURT: A11 right.

MR. BOBROW: A11 right. Thank you.

THE COURT: Thank you, Mr. Bobrow.

MR. VOSS: Just a quick response to

defendants. I think it's c1ear from the argument on this

term that what's rea11y being argued is what is the

patterned 1ayer again. we're just retreading that.

Stabi1ization, the fact that the first

patterned 1ayer and second patterned 1ayer form the

sing1e patterned 1ayer, that's a1ready in the c1aim

1anguage. Defendants are just trying to construe "form"

as “remains with." That's inconsistent with the fact

that the first patterned 1ayer can inc1ude features and

spaces. And, frank1y, there is no disc1aimer on what

"form" means in the patent to make it be restricted to

the "remains with" 1anguage.

THE COURT: Okay. Thank you.

MR. HURT: Your Honor, Christian Hurt again

for DSS.

On the 1ast term we obvious1y agree with the

court's reso1ution. The defendants haven't proved that
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term indefinite. So, I'11 1et the defendants address

that term first; and I'11 respond.

THE COURT: A11 right.

MR. LANG: Good morning, your Honor.

THE COURT: Good morning, Mr. Lang.

MR. LANG: The c1aim term at issue here is

"wherein the first and second features which are formed

re1ative1y c1oser to one another than is possib1e through

a sing1e exposure to radiation." And the 1anguage I want

to focus on that's the rea1 prob1em here today is

"possib1e through a sing1e exposure to radiation." What

is possib1e?

And this 1anguage direct1y defines the scope

of the c1aim. As you've seen this figure a 1ot today,

the first feature and the second feature, by this c1aim

1anguage, must be c1oser together "than is possib1e

through a sing1e exposure to radiation." If it's c1oser,

it meets the c1aim 1anguage. That's part of it. If it's

outside, then it fa11s outside the c1aim scope.

So, under Nauti7us what is possib1e must be

defined with reasonab1e certainty. Now, what is possib1e

in this context, your Honor, depends on a host of

factors. Dr. B1anchard had testified to not on1y does it

depend on the equipment but what technique is used, the

type of radiation and then, even outside of the
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equipment, the process such as the photoresist used.

And, your Honor, at this point I wou1d 1ike

to, if I may, proffer some additiona1 testimony from

p1aintiff's expert. This testimony was inc1uded in the

4-3. we notified the defendants on Sunday that we

wanted to present some of that testimony. I have copies

of that if I can approach the bench and present it to the

court.

THE COURT: A11 right. Is there any

objection?

MR. HURT: No, your Honor. I mean, they c0u1d

have put this in their brief. They didn't. But they can

obvious1y --

Do you have a copy for us?

MR. LANG: Yes.

THE COURT: A11 right. Then you may hand it

up to the c1erk.

MR. LANG: Your Honor, I'11 point out in that

s1ide one quote from Dr. Mack's artic1e that I just

handed you. The artic1e is from Dr. Mack, which is

p1aintiff's expert, a 2004 artic1e. And what's key about

this is this artic1e, of course, was before this

1itigation. And before this 1itigation p1aintiff's

expert, Dr. Mack, agreed with Dr. B1anchard. In this

artic1e he described, "The reso1ution 1imit of optica1
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1ithography is not a simp1e function."

And I'd 1ike to now provide some detai1 on why

Dr. Mack describes that it is not a simp1e function.

Oh, your Honor, I'd 1ike to, you know, offer

the testimony and exhibit that I just handed you into the

record.

THE COURT: A11 right. You can. what I'11

ask you to do is to e-fi1e it, but that wi11 be fine.

MR. LANG: Okay. Thank you, your Honor.

So, turn back to Dr. Mack's statement that

"The reso1ution 1imit of optica1 1ithography is not a

simp1e function." He 1ater in his artic1e describes why,

and I'11 start that exp1anation with actua11y a s1ide

from p1aintiff's tech tutoria1 that today —— they didn't

have an opportunity to present today. But I have a

fee1ing that p1aintiffs wi11 address this; so, I'11 put

this up on the E1mo.

A11 right. Your Honor, in the p1aintiff's

rep1y brief, for the first time, you heard a 1ot about a

brick wa11; and they described what is possib1e is a

brick wa11. And now what the p1aintiffs have said is

there is this equation that exp1ains what the brick wa11

is, what's possib1e. And this is S1ide 9 of their

presentation.

And in that equation they say what is possib1e
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is this equation K1 over the waveiength of the too1 over

the aperture. And K1 is what I want to focus on. That

is, in part, what defines what is possibie.

Now turning back to Dr. Mack's article --

we11, your Honor, I'11 read this in. This is foiiowing

Dr. Mack's statement that the resoiution is not a simpie

function. He goes on to expiain this equation and this K

vaiue and states, (reading) K depends on the detaiis of

the imaging process. U1timate1y K can be as 1ow as .5

but on1y with tremendous effort. Vaiues of .8 to 1 are

more typicai today.

So, your Honor, we're not ta1king about the

case where it's approximateiy, substantiaiiy. We're

taiking about a va1ue that can doubie. What is possibie,

by p1aintiff's expert's own testimony, with a 1ot of

work, can doubie or can be cut in ha1f.

And turning back to Dr. Mack's testimony, he

detaiied a11 of these factors that affect what is

possible. On the right there you see the tooi, the

waveiength of that too1. But it's not just a system.

You have the iithography process, the type of feature,

and then in the more grand ruie on the ieft these

techniques, how you appiy the i11umination, the

properties of the mask. You've heard a 1ot about the

mask today. Likewise, with the photoresist, not on1y
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the photoresist type but how it's deposited, how it's

baked, and then the specific parameters within this

process.

Now, the experts agree there is no question of

fact. A11 of these factors affect what is possib1e.

This is a c1assic case, your Honor, under Ha11iburton,

where the c1aim 1imitation, the c1aim scope here, depends

on a wide variety of factors. And making an infringement

determination requires 1ooking at a11 of these

circumstances, and the outcome is going to differ

depending on a11 these different circumstances. And in

that case a construction of the term is 1ike1y to be

indefinite.

THE COURT: Isn't it true that any system that

is used wi11 have a maximum c1oseness that can be

achieved?

MR. LANG: That's the prob1em. It's who is

using the system and what is possib1e. As Dr. Mack

testified -- and I'11 get into this --

THE COURT: But my question is: whatever

system is being used, it wi11 have a 1imit, right?

MR. LANG: Your Honor, I'11 make two points on

that.

THE COURT: Okay.

MR. LANG: One is there may be some
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theoreticai "pie in the sky" Timit, but that's not what's

possib1e to a person using the system. And the c1aim

Tanguage says what is possib1e. That's my second point

is that the cTaim Tanguage says what is possib1e.

And as Dr. Mack's articie explained, it cou1d

vary. It cou1d doub1e, actua11y, with a Tot of work.

THE COURT: You can change the system in order

to get different resu1ts. But I thought that even your

expert testified that one of ordinary skiTT wou1d

understand that this is ta1king about the Timits of

whatever system is being used.

MR. LANG: That's right, your Honor. Here is

the key point. He had said in his decTaration that maybe

this -- or this Timitation refers back to the system of

the patterning steps. But that doesn't so1ve the prob1em

because you can take -- for two big reasons. You can

take that given system and you can tweak it, you can

modify it, and you can get a better reso1ution. And then

the second point is the system aside, there is the

process that you're using, the type of photoresist, the

type of mask, the type of feature that you're printing.

So, there are reaTTy two prob1ems, the optimization of

the system and then, second1y, the process.

And the prob1em -- the rea1 prob1em here is

the specification never describes how you gauge what is
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possibie. In fact, it recognizes that many factors

affect what is possibie. It identities -- the one

passing reference is it states the resoiution may

depend" -- may —- "on the 1ens." So, it rea11y

expressiy recognizes that many factors are going to

affect this.

Now, the fi1e history, iikewise, doesn't

provide the criteria or the factors to gauge what is

possibie. The piaintiffs have cited portions of the fiie

history; but, if anything, it adds confusion because the

fi1e history is referring to the reference, the sizes of

images that you're printing, not how c1ose those features

can be together. And, importantiy, nothing -— no part of

that fiie history describes what "what is possibie"

means.

THE COURT: You know, it seems to me that this

method is designed to be used with 1ots of different --

techniques? I don't know what the term is I'm iooking

for but -- and that whatever the iimits are of those

techniques, this method is designed to improve upon that.

MR. LANG: Yes, your Honor. We agree with

that. The prob1em is that what is the iimits. We're not

arguing that the system —— or the c1aim is iimited to a

particuiar type of system. what we're arguing is the

claim ianguage "what is possibie" is indefinite. If the
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ciaim said a "theoreticai 1imit" or something iike that,

then it might be a different story

And, you know, interestingiy -- I'11 just fiip

to, you know, what is possibie for a given system. It

reaiiy becomes subjective. If you 1ook at Dr. Mack's

opening deciaration, he states what is abie or what is

possibie is in the context of a manufacturing

environment. But then he testified what is possibie in

a iaboratory is different than a manufacturing

environment.

Now, the theoreticai iimits might be the same;

but that's not what's ciaimed. Dr. Mack a1so testified

that engineers can tweak and optimize a system to make

possibie even cioser features.

So, we're stuck with this c1aim ianguage "what

is possibie" and it becomes a moving target and it is

subjective depending on who is using the system. And

when you have subjective terms, which this cieariy is

given Dr. Mack's testimony, you have to have a standard

in the specification or the fiie history to say how you

gauge or how you figure out what is possibie. It's not

in the specification. It's not in the fiie history.

And just to kind of put an exciamation point

on it, what we're 1eft with, your Honor, is what is

possibie in iife is not too different than a iithography
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system. As the famous quote attributed to President

Rooseve1t, "With se1f-discip1ine most anything is

possib1e, that's essentia11y what Dr. Mack, p1aintiff's

expert, said. with a 1ot of work, you cou1d doub1e that

K factor. You cou1d cut it in ha1f. So, a11 of a

sudden what is possib1e is not varying by a coup1e

percent but varying or being cut in ha1f. Thank you,

your Honor.

THE COURT: A11 right. Thank you, Mr. Lang.

MR. HURT: Good morning, your Honor.

Christian Hurt again for P1aintiff DSS.

This issue has been a bit of a moving target

when this morning for the first time one of Dr. Mack's

papers was re1ied on, other testimony from his

deposition, none of which made it into their response

brief, a11 of which cou1d have.

Initia11y the defendants argued that this was

a term of degree because their expert said so, and then

they wa1ked away from that in their brief. This court

has he1d before that terms 1ike "c1oser," "re1ative1y

c1oser," you can actua11y decide -- you can actua11y

determine objective1y if something is c1oser to each

other than not; and the defendants’ expert in this

1awsuit agreed with that at his deposition.

This isn't a subjective term. This isn't a
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question of what I think is possib1e versus what

your Honor thinks is possib1e. This is a question of

what is possibie with the machine. And the defendants‘

expert in this case agreed that the construction of that

term was using the system, do you beat the resoiution for

the features that you're making. And I asked him -- and

so here it is on the s1ide. “It is my opinion that one

of ordinary ski11 wou1d understand that" this c1ause

"means that the features must be a distance apart that is

sma11er than the reso1ution distance of a system that is

being used to perform the patterning steps." That's from

the defendants‘ expert.

Now, I asked him and asked Dr. Mack for every

machine they have ever worked on, what's the resoiution

Timit of that machine; and they gave me an answer,

250 microns, 500 microns, 1 micron, 800 nanometers. The

ones they didn't give me an answer were -- the answer was

never "I don't know because it's so compiicated" or

"because it's subjective.“ The answer was "I don't know

because I don't remember.“

And if you Took at Dr. Mack's artic1e that

they are reTying on now, it says that the exposure Timit

is not a simp1e function. That doesn't mean it's

unknown, doesn't mean that someone cou1dn't figure it

out.
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And then his dec1aration is comp1ete1y

consistent with that. He said, "For a given imaging

tooT" -- and it sounded Tike the defendants have now

conceded. This was the main point of their response

brief. You don't know which tooTs you're using. But

Mr. Lang -— I think I heard him say that what is possib1e

is Tinked to the patterning steps.

Dr. Mack expTained, "For a given imaging too1"

the sing1e exposure Timit is "weT1 known and easi1y

discernab1e."

I asked him about that at his deposition. I

said, "Do you agree with that statement?"

He said, "Yes."

And do you agree with that statement when you

are Tooking for the sing1e-exposure reso1ution Timit

between two features?

"Yes."

Is that correct for every imaging too1 ever

used from '94?

"Yes."

From 2008?

"Yes."

Today?

"Yes."

That is undisputed. There is nothing in the
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record that indicates that these Timits cannot be

measured. The measurements are compTicated, yes; but

nothing says they can't be measured.

We'T1 go to the next s1ide.

The prosecution history supports this view.

In it there wasn't just a recitation of a term by the

examiner in the cTaims. There was actuaTTy a

back—and-forth on this exact cTaim term. So, the

patentee added it during prosecution to distinguish what

was caTTed "IBM Reference Number 2.” And in that

reference there was a disciosure of using a

high—reso1ution tooT, the E-beam tooT, for one part of a

chip and an opticaT write tooT, which was a

Tow—resoTution, from another part.

And the examiner said —- this is from our

opening brief. And the examiner first said that this met

the "reTativeTy cToser" Timitation. And then the

patentee expTained no, it doesn't because one section of

the chip uses 250 micron images, one section uses 500,

but nowhere are you getting better than 250. And the

examiner agreed with that and aTTowed the cTaims.

Nowhere in that back-and-forth was there any

indication or discussion that resoTution Timits can't be

measured, are unknown, are subjective. The defendant has

never made that aT1egation in their briefs untiT today

Christina L. Bickham, RMR, CRR
409/654-2891

|PR2014—O103O /TSMC—iO19

Page 78 of 95



12

13

14

15

16

17

18

19

20

21

22

23

24

25

C1aim Construction Hearing

80

about the K factor and things Iike that.

But even if that's true, those numbers can be

determined; and the record bears that out. I mean, every

time I asked both Dr. "What wasB1anchard and Dr. Mack,

the reso1ution of that system you worked on at MIT," "It

was 10 microns." These are things that peop1e of ski11

in the art know.

And, you know, because Mr. Lang can put up an

artic1e that says, we11, there's a Iot of factors

invo1ved, the record bears out that those of ordinary

ski11 in the art know what those factors are; and

Dr. Mack exp1ained how this Iimitation is met. For a

given system, what's the highest reso1ution Iithography

tooi for a singie exposure? Everyone knows what that is

for a given system, a given processor. Do you beat it or

not? And, so, I agree with the court's view that this

term has fai1ed to be proved indefinite.

I wou1d Iike to maybe make one very brief

point about where we are procedura11y. The defendants

are seeking essentiaiiy summary judgment on this. Under

the Supreme Court's recent Nauti7us decision and the Teva

decision, indefiniteness has under1ying factua1

components. We've Iaid out a11 of the under1ying factua1

disputes.

Defendants actua11y have two inva1idity
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experts. They have Dr. Bianchard and Dr. Smith. They

opted not to use Dr. Smith for this. His dec1aration in

the IPR actuaiiy conf1icts with Dr. B1anchard's

deciaration. Everyone disagrees on what the 1eve1 of

ordinary ski11 in the art is. The experts seem to

disagree about what the specification teaches. There

is a disagreement over what the prosecution wou1d teach

one of ordinary skiii in the art. Under Nauti7us these

are a11 fact questions, and there has been no showing

that there has been genuine issue of materiai fact on

that.

The Tast point is post-Nauti7us the Federa1

Circuit in the DDR case to determine indefiniteness took

a fu11 view of the record in the case. what did the

infringement experts say? what did the invaiidity

experts say? They took triai testimony for the Federa1

Circuit to say, “Look, you haven't shown that this term

is not reasonab1y ciear. Even your inva1idity expert

knows what it means. The infringement experts know what

it means, non-infringement expert."

we're not at that stage; and, so, should the

court go off of its tentative, I think the court shouid,

you know, not resoive this issue at the summary judgment

stage. They certainiy haven't put enough evidence in the

record to show there is no genuine issue of materiai
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THE COURT: A11 right. Thank you, Mr. Hurt.

MR. HURT: Sure.

MR. LANG: Your Honor, a brief response?

THE COURT: A11 right, Mr. Lang. I'11 give

you the 1ast word.

MR. LANG: Thank you, your Honor.

Your Honor, we've heard a 1ot about a system,

but two points on that. This is a method c1aim; so,

somebody has to be performing the method. And that's

important because the testimony we heard from p1aintiff's

own expert, what is possib1e to somebody in a research

1ab is different than what is possib1e to somebody in a

manufacturing environment.

And we've heard a 1ot from the p1aintiff's

counse1 about the reso1ution of a machine, but both

experts agree and Dr. Mack agrees that it's not just a

system but it's the process that matters. That K that we

ta1ked about, that varies from .5 to 1 based on the

process. That's separate from the machine. So, this

isn't a case where approximate1y, about, we're ta1king a

coup1e percent. we're ta1king about a va1ue that can

1itera11y doub1e.

The 1ast point, your Honor, there is no

dispute of fact. we've essentia11y just re1ied on what
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the experts have agreed on and p1aintiff's own expert,

Dr. Mack. Thank you, your Honor.

THE COURT: A11 right. Thank you, Mr. Lang.

I appreciate your arguments and I understand

that the additiona1 materia1 that was offered on this

point wi11 be e—fi1ed and I wi11 get a ru1ing out as soon

as possib1e. So, thank you; and we're adjourned.

(Proceedings conc1uded, 10:55 a.m.)
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