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I. INTRODUCTION

Black Hills Media’s (“BHM’s”) Substitute Motion for Additional Discovery
(Paper 15, “Motion”) from Samsung Electronics Co., Ltd, Samsung Electronics
America, Inc., and Samsung Telecommunications America, LLC (“Samsung”)
should be denied because Google, Inc. (“Google”) is not a real party-in-interest
(“RPI”) in this proceeding, and because BHM has not demonstrated that its requested
additional discovery is “necessary in the interest of justice.” 35 U.S.C. § 316(a)(5);
37 C.F.R. § 42.51(b)(2)(1).

Discovery in inter partes review (“IPR”) is “less than what is normally
available in district court patent litigation” because “Congress intended inter partes
review to be a quick and cost effective alternative to litigation.” IPR2013-00080,
Paper 18 at 3. The Board must therefore be “conservative in authorizing additional
discovery.” Id. Additional discovery—Iike that requested in BHM’s Motion—should
only be permitted where such discovery is “in the interests of justice.” /d. at 4. And
the requested discovery must be more than a speculation or “mere possibility.” /d.
There must be “factual evidence or support” underlying a request for additional
discovery that demonstrates that “something useful [to the proceeding] will be
found.” /d.

In support of its request, BHM invokes an expired Mobile Application

Distribution Agreement (“MADA”) (Ex. 2002) that BHM admits was not in effect at
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the time the disputes between BHM and Samsung arose. Paper 15, p. 3; Ex. 2002, p.
I; Ex. 2003, p. 1; Ex. 1007, p. 2. Moreover, BHM has provided no explanation for
why section 11 of the MADA, which states that it applies to “any third party lawsuit
or proceeding brought against [Samsung],” should apply to the present IPR
proceeding brought by Samsung. Ex. 2002, p. 11, § 11.1 (emphasis added).
Accordingly, BHM’s discovery request is based on erroneous speculation, not facts.
Because BHM has not proffered evidence tending to show beyond speculation that
something useful will be discovered, BHM’s Motion should be denied.' Paper 8, p. 3.

In addition, as noted in the Order Authorizing Motion for Additional
Discovery (“Order”; Paper 8), “[c]ounsel for Petitioner [] stated that Google has
not exercised control over the petitions in the subject proceedings [IPR2014-00717

and IPR2014-00735].” Paper 8, p. 2. The accompanying Declaration of Mr. Sungil

"In the Order Authorizing Motion for Additional Discovery, the Board noted that
“Andrew Crain, counsel for Patent Owner, argued that a recently discovered
mobile application distribution agreement (MADA) between Google and at least
one of the Petitioner entities constitutes circumstantial evidence that Google, Inc.,
is a real party-in-interest in the subject proceedings.” Paper 8, p. 2 (emphasis
added). BHM’s motion, which by its own admission is premised on “circumstantial
evidence,” is precisely the type of “fishing expedition” the Board has cautioned

against. IPR2013-00566, Paper 20, p. 5.
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