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JoNES ON EVIDENCE, 7th Ed
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MISCELLANEOUS EXCEPTIONS § 35:49

Massachusetts Ann. Law ch. 233 § 21(A) is also substantively identi-
cal to the federal rule:

§ 21A. Evidence Relating to Reputation in a Group of Habitual As-
sociates. Evidence of the reputation of a person in a group with the
members of which he has habitually associated in his work or busi-
ness shall be admissible to the same extent and subject to the same
limitations as is evidence of such reputation in a community in which
he has resided.

Each of these codifications incorporates the common law while
recognizing that people now interact with others in a variety of “‘com-
munities,’” not merely the residential community, and therefore permits
evidence of a person’s reputation among those different ‘‘communi-
ties."™*

The following jurisdictions have not codified a provision dealing
with reputation testimony as character evidence: Connecticut, the
pistrict of Columbia, Georgia, Missouri, New York, and Virginia. The
law in those states does not differ significantly from those which have
codified the rule. See generally Chapters 14-16.

VI. PRIOR CONVICTIONS AND CIVIL JUDGMENTS

§ 35:49. In general

As a general proposition it would be fundamentally unfair to permit
a litigant in a current trial to introduce a judgment in a prior case as
proof of the underlying facts at issue in the current case. Unless the
adverse party in the current trial already had a fair opportunity to
contest the fact in the previous litigation,* to allow such evidentiary use
would interfere with or prevent a litigant in the current case from hav-
ing his or her *‘day in court.”’
_ There is a second reason why, as a general proposition, a judgment
In one case should not be admissible in another case to prove any fact

essential to that judgment. If offered for that purpose, the judgment is
————————

IS"12-‘ch: in Vplume 3, see §§ 16:20-  jects which are about as far beyond the
*43, and in this volume, § 35:38, supra. scope of this treatise as the orbit of Pluto
L thrc the party has had such an op-  is beyond the Earth’s, But these matters

S;?‘l}lm{. the prior judgment is likely to  are discussed very br?eﬁy in § 35:55, for

llc.ra{ llc docmnc.s of res Judlga(a. col- readers who want a brief overview ar.ld for

estoppel or issue preclusion, sub-  whom Pluto is a bit too much of a trip.
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§ 35:49 JONES ON EVIDENCE, 7th Eg
hearsay.® It is an “‘assertion’” (i.e. a “*statement’’) made by the earlje,
judge or jury, ‘‘other than while testifying at the [current] trial or hegy.
ing, offered to prove the truth of the matter asserted.”™
A judgment in a civil case, or a conviction in a criminal case, is ngy
hearsay, however, if offered to prove that a judgment was rendered or 4
conviction was entered. If offered for this purpose, the judgment o
conviction is an operative legal fact because it directly affects the legy)
rights of the parties. A civil judgment determines which party is entitleg
to money, property, or other relief. A conviction establishes that the
defendant must submit to sentence imposed by the court, and even af.
ter the sentence has been served, may have continued legal impact, A
convicted felon may be ineligible to vote and may be disqualified from
certain professions, for example, and will be eligible for habitual of-
fender status if he or she is again convicted of a felony.
A civil judgment is hearsay, however, if offered to prove the truth of
a fact which underlies the judgment. That a jury found that D wgs
negligent and that her negligence caused an auto collision at a particy-
lar intersection on January 1, 2002, if offered at a later trial to prove
that D was negligent that day, would be hearsay, because the jury’s
verdict—its *‘statement’’—was made ‘‘other than while testifying’’ at
the new trial or hearing at which it is being offered. Similarly, that D
was convicted of selling drugs to an undercover officer at 4 p.m. on
December 1, 2001 at the corner of 14th and Girard in Washington,
D.C., is hearsay, if offered to prove that D was in Washington and not,

say, Chicago on that afternoon.
For both of these reasons—the fundamental unfairness of it, and the

hearsay nature of a prior judgment when offered in a new trial, former
judgments are not generally admitted for a hearsay purpose.

The law in most jurisdictions recognizes two narrow exceptions 10
the exclusion of a prior judgment as proof of the facts underlying the
judgment. The first exception admits judgments of conviction for &
serious crimes. Here the underlying theory is that the judgment is 0
trustworthy that the normal qualms are overcome. The second excep-

2. In re Estate of Mask, 703 So. 2d 852,  ter 24, supra. Thus it is mnppmpnmc_‘f’
permit the general evidentiary use of a

857-858 (Miss. 1997). :

judgment in one trial as evidence in 47
other, for the same reasons that it 1 um[:
propriate for a court to accept as true P?
judicial notice, factual findings made 10
another case. See § 2:106.

3. This is the basic definition of hearsay
codified in Fed. R. Evid. 801(c), Uniform
Rule of Evidence 801(c), and correspond-
ing state provisions. See generally Chap-

368

PGS Exhibit 1109, pg. 5
PGS v. WesternGeco (IPR2014-00689)

IROCKET

L A R M Find authenticated court documents without watermarks at docketalarm.com.


https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




