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While Patent Owner’s opposition (Paper 27) is filled with accusatory and
hyperbolic rhetoric, the disputed issues are narrow and the record supports
exclusion of the paragraphs of Dr. Ehsani’s declaration and most of the exhibits
identified in Petitioner’s motion (Paper 25). There are no legal issues in dispute,
and few disputed issues of fact. Indeed, Patent Owner failed to include “a listing
of facts that are admitted, denied, or cannot be admitted or denied,” as required by
37 C.F.R. 842.23(a) in responding to Petitioner’s statement of material facts.
Therefore, those material facts “may be considered admitted.” Id.

l. IT ISUNDISPUTED RULE 702 SUPPORTS EXCLUSION OF DR.

EHSANI’S TESTIMONY IF HE APPLIED THE PRESUMPTION OF
VALIDITY, AND HE TESTIFIED THAT HE DID SO

Patent Owner does not dispute that Dr. Ehsani’s testimony should be
excluded if he applied the presumption of validity. Patent Owner does not respond
to the case law supporting exclusion of expert testimony at a bench trial where the
expert applies an incorrect legal standard. Instead, Patent Owner argues that Dr.
Ehsani did not testify that he applied the presumption. However, Patent Owner
failed to respond to Petitioner’s statement of material fact, “Dr. Ehsani testified
that he applied a presumption of validity for the purposes of his analysis” (Paper
25 at 2), so the Board may consider it admitted. Regardless, even if Patent
Owner’s argument were considered, it would not change the fact that Dr. Ehsani

testified that he applied the presumption of validity for purposes of his analysis.
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Patent Owner first contends that “Petitioner conveniently omitted” page 212,
lines 4-12, of Dr. Ehsani’s testimony. Paper 27 at 2. That is incorrect. Petitioner
quoted Dr. Ehsani’s entire answer, including those lines. Paper 25 at 5-6 (quoting
Ex. 1024 at 3 (211:19-212:17)). This testimony evidences that Dr. Ehsani was
clearly asked whether he believed that a presumption of validity applied for
purposes of his analysis, and clearly answered “Yes” when asked for confirmation
that he applied it for purposes of his analysis in this proceeding. Id.

Patent Owner next argues that Dr. Ehsani was not further asked about the
clear and convincing evidence burden of proof, but this does not negate his
testimony that he applied the wrong legal standard. Moreover, the main disputes
here concern claim construction, and Dr. Ehsani’s application of the wrong legal
standard primarily manifested itself in his unduly narrow constructions. See
generally Paper 23. If Patent Owner had wished to try to show that Dr. Ehsani’s
application of the presumption somehow did not infect his opinions, Patent Owner
could have explored this issue on redirect examination. Patent Owner did not do
so. Patent Owner merely argues that Dr. Ehsani reviewed the petitions and
Petitioner’s expert declarations, but this is not probative of the legal standards he
applied. He never adopted the legal standards set forth by Petitioner and

Petitioner’s experts.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




