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I. Introduction 

Pursuant to 37 C.F.R. § 42.64(c), Petitioner MasterCard International 

Incorporated (“MasterCard”) submits this Motion to Exclude Evidence submitted 

by Patent Owner John D’Agostino (“Patent Owner”).  MasterCard moves to 

exclude the declaration of Patent Owner’s proffered expert,  Edward L. Gussin, 

under Federal Rule of Evidence 702 because he is not qualified as an expert on the 

subject matter of U.S. Patent 8,036,988 (the “Challenged Patent”). 

The definition of a person of ordinary skill in the field of the Challenged 

Patent is not in dispute.  Mr. Gussin agrees with the definition of a person of 

ordinary skill proposed by MasterCard’s expert, Dr. Jack Grimes.  However, there 

is no evidence that Mr. Gussin himself has the qualifications that he admits are 

required for a person of ordinary skill in the art.  It is well-settled that, to be 

qualified as an expert, one must at least be a person of ordinary skill. See 

Sundance, Inc. v. Demonte Fabricating Ltd., 550 F.3d 1356, 1363 (Fed. Cir. 2008).  

Mr. Gussin is not.  Accordingly, Mr. Gussin’s declaration (Patent Owner Exhibit 

2007) should be excluded and any conclusions drawn therefrom deemed 

unsupported. 

II. Statement of Law 

Under the rules governing inter partes review, “[e]xcept as otherwise 

provided in this subpart, the Federal Rules of Evidence shall apply to a 
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