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functionality did not change.A. The primary

There were variations and additional

it changed over time.Doctor,

yes.

there was a second demonstration

It did change,

And, in fact,

right?isn't that

believe that's correct.

think it was in March o:

That sounds correct.

2000 is at least a monthMarch o;So that's

filed, right?‘ore the 'l8O patent was

That's correct, yes.

'ered any opinions that the

A.

But you haven't o

from that meeting invalidates any claim

Q.

?N technology

any VirnetX patents; isn't that right?

" ‘ocused on the earlierA. That's correct.

demonstration.

And that's because the later demonstrationQ.

' the VirnetX patents;invalidate any claim o:doesn't

that right?

don't know.

:torney has not asked you to look at

A.

Q. Your a

don't believe

that one?

didn't look at it, andA.

anyone asked me to.
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Q. Now, back to the source code, we talked abou'

how there were multiple codes in this case, right?

A. That's right.

Q. There was a Defendant's 3353?

A. I can't see it.

Q. Take my word for it. It's some source code.

fendant's Exhibit 3062, some more source code.

A. Okay.

Q. Can't really see it. I think there were

multiple versions of the DV?N code on this one.

You looked at all o: this code, right?

Yes, I did.

And it had di

That's correct.

Some from l998; some from '99; some from 2000;

:rom '97?

A. Exactly.

Q. All right. But then you chose Defendant's

ixhibit 3061. That's the one you relied on, right?

A. That sounds correct, yes.

Q. You relied on your attorney's guidance.

They're the ones that helped you identify the right

source code to look at, right?

A. I did look at all the source code. I did have

some guidance as to which was older and which was
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younger, et cetera.

Q. Your attorneys helped you iden-i_ T fendant's

Exhibit 3061 to look at; isn't that right?

A. Again, no. They provided me with all the

source code.

Q. They told you to look at this one

opinions in this case, didn't they?

A. I don’: recall that being the case.

Q. Look at your deposition.

MR. MCLEROY: Would you pull up

your deposition?

lHfi W fl : T I have that in

MR. MCLI I don't think

given it to you yet.

lifi W fiSS: Thank you.

MQ. j&OY: "" you could, Mr. Moreno,

blow up the portion starting a: Line ll of ?age 249.

Q. (By Mr. McLeroy) You remember when I took your

deposition, Dr. Wicker?

A. Yes, I do.

Q. It was, I think, in New York City, right, when

came up to New York to visit you?

A. Yes, that's right.

Q. It was at your law : "ice there in
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downtown Manhattan, right?

A. Yes, it was.

Q. And you were under oath then just like you're

under oath today?

A. Yes.

Q. And I think the first question in this

sequence that I asked you was: Now, was there only one

version of the DV?N source code provided?

ANSWER: The one I looked at —— actually,

take that back. " think " saw several. %ut did see

the one that was associated with the public

demonstration.

And I asked you: Well, how were you able to

determine that it was associated with the public

demonstration?

And your answer was, at that time at least:

That would have been through the deposition testimony.

Do you see that?

Yes.

And " followed up, skipping down a little bit.

Question: Whose deposition; do you remember?

You said: Actually, I don't. I don't

remember specifically.

said: Well, let me see i‘ " can refresh

your recollection. There are two guys, Sterne and
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Kindred, from Sparta?

You said: That's right.

said: Was it one o: those two guys?

Your answer was: Frankly, sitting here at

this late hour, I can't remember how I knew which

version was actually demonstrated. It nay have simply

been represented to me that that was a fact.

Do you see that?

A. Yes, I do.

Q. And I asked you: Represented to you by the

lawyers?

You said: Well, they're not my lawyers, but

And " clari‘ied: Qy Microso‘t's lawyers?

And you said: Yes, that's correct.

Do you see that?

A. Yes, I do.

Q. That testimony is still truth‘

were telling -he truth at the time?

A. Yes. I didn't know then, and I'm not sure

Q. Now, Dr. Wicker, let's assume that you and

Microsoft lawyers are correc , and you actually did

identify the right version of code that was used at that

_998 demonstration.March
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A. Yes.

Q. Without talking to Mr. Turchi, who actually

wrote the code, okay, are you absolutely certain that

this source code authoritatively describes what was

shown at the demonstration?

A. I think that the evidence is clear as to what

was shown at the demonstration and the source code ——

Q. Dr. Wicker --

—— reflects what was at the demonstration.

Dr. Wicker, that's not my question.

Are you certain, with authority, that that

source code was the source code used for the

demonstration?

A. As certain as I can be.

Q. See what Mr. Sterne said about that when he

was asked a similar question.

MR. McLEROY: "‘ we can go to --

Slide 23.

Sorry. It's Mr. Kindred's testimony.

(By Mr. McLeroy) He said: And, again, in

order to know exactly what was demonstrated in the

spring o; '98, you'd need to look at the source code.

Spring o: '98, he was referring to March of l998; don't

you think?

A. Yes, I think that's right.
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Q .

demonstrated,

said: Tha

the demons

He said:

But then he caught himsel:.

fie said:

l4O

To know exactly what was

yes.

You see that?

—y And then heLet me quali_ -hat.

wouldn't be authoritative either, because

:ration didn't show everything that was in the

implementa

Yeah.

We didn't get to ask Mr.

NO,

Now,

approach

Q.

looks like

A.

Q.

cross—exam

Secure

there,

A.

Yes,

:ion.

Do you see that?

Yes, see that.

Turchi that question,

know.not as far as

JV?N.a few more questions about

MR. MCLEROY: Your Honor, do you mind i:

the demonstration board again?

--1

Ti; COUQT: You may.

Mk. McLEROY: appreciate the help.

Dr. Wicker, it(By Mr. McLeroy) Unfortunately,

your markers are ‘ading.

noticed that.

Invisible ink makes it harder to

ine, huh?

DNS request, that's what you wrote

right?

That's right.
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That's probably hard

And you showed it going

client to Red Cross

A.

Q .

thing you

So that's what triggered the setting up o:

right?

Well,

It was that request

drew on the board,

believe it was,

there were a number o_

l4l

for the jury to see now.

from the Red Cross

firewall; is that right?

That's correct.

that was the

right?

yes.

s-eps in between,

but, yes, that was

caused that V

Dr.

Yeah.

the

?N between the two

Wicker,

first step to what eventually

firewalls to be created.

that was the first step, right?

That was the trigger?

It was -he first step.

It was -he -rigger?

The trigger is the determination step that's

caused when

manager and

Q.

determination?

A. Well, that

what you meant

the Red Cross

finds that

So it's your

Yes or no,

by trigger,

firewall goes to the coalition

there's a secure association

testimony that trigger means

trigger means determination?

's what well, should ask you

so can give you a good

answer to your question.
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To me, I thought —— when you said trigger,

‘ that you were referring to the step that caused

:ablishment of V?N.

A trigger means first step, okay?

Okay.

Q. You say it's the DNS request the triggers this

process, right?

A. Wel‘, i that's the first step --

Q. Take the definition we just agreed on.

A. I'm sorry?

Q. "" you take the definition we just agreed on,

the trigger being the first step, you agree that the DNS

request triggers this process?

A. The DNS request is the first step.

Q. That's your testimony?

MR. McLEROY: Could you go Slide 24 now?

Q. (By Mr. McLeroy) This is what Mr. Saydjari

said in his deposition, and he was confronted with his

testimony yesterday.

Do you remember when he talked about that with

Mr. Cawley?

A. Yes, I do. Or I should say I read the

transcript. I actually wasn't in cour . I saw it.

Q. He said: I would doubt that they would use

DNS call to trigger.
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A.

Q .

meeting,

A.

Q .

Aventail

DNS call

Yes.

Now, Mr.

l43

Do you remember that?

Saydjari actually attended this

didn't he?

Yes,

He was there;

believe that's what he said,

that's correct.

he has firsthand knowledge?

yes.

And he was paid by Microsoft to travel down to

participate in

Yes,

And his

they paid

this lawsuit, right?

for his time.

testimony was that doubt they would

to trigger.

See that?

Yes.

All right.

We're running out of

Dr. let's move on toWicker,

time. I'll just cover a

quick point with you.

handling

Q .

MR. MCLEROY: Your Honor, do you mind i:

out to the Aventail board?

T

M

these over

(By Mr.

--1-1.4

Q.

COURT: No. You may.

MCLEROY: Now know why you were

there.

Mcaeroy) You identified the client

and the Aventail system on this board as the

on the Very
_aT, “t.We
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Do you see that?

Yes, that's correct.

That's what you labeled it?

MR. McLEROY: Can we put up Slide l8 o:

Dr. Wicker's presentation? 0: Dr. Wicker's

presentation, do you have tha .

(By Mr. McLeroy) Here —— and you were talking

believe, the context o: the 'l35 patent. This

the client here?

A. No. That is a client in some situations.

In this particular claim, in the 'l80,

showed how the Aventail SOCKS Server could act as a

claim.

Q. Okay. So depending on which claim or which

you're talking about, you changed the label o:

computer, didn't you?

A. Wo. No, I don't think that's fair.

Q. Dr. Wicker, you labeled the client computer as

the computer on the tar lett here; is that right?

A. Yes, I did.

Q. All right. And then i: you look at the

monitor, that corresponds to the computer on the

left in your slide, right?

A. That's right.

Q. And then you show two servers. They're
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labeled Server 1 and Server 2 up on the big board, the

big board up top; is that right?

A. Yes, that's right.

Q. And then you have the SOCKS server and the

SOCKS server on the board that's here in the courtroom

with us, right?

A. Yes, that's correct.

Q. Those correspond to each other; is that right?

A. Yes. Server l in this diagram ‘or proxy

chaining is the same as Aventail SOCKS Server on the

lett as we see on the board, that's right.

o. All right.

MR. McLEROY: And i: you can take that

blowup down for a second.

Q. (By Mr. McLeroy) Then there's a destination

server on the far right, and that corresponds to what

you've labeled the secure website here in your drawing;

is that right?

A. That's correct.

MR. McLEROY: "" you could just keep it

right there.

Q. (By Mr. McLeroy) Now, up on your slide you

prepared with the highlighting, you said: ?erformed by

a client computer; is that right?

A. That's correct.
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Q. And you highlighted the server labeled Server

l; is that right?

A. That's right.

Q. In this drawing, when you were asked what the

client computer is, you labeled this computer here,

right? You labeled this Aventail client, right?

A. That's labeled as a client. It is a client.

Q. And those aren't the same two computers, are

they?

A. They're both acting as clients.

Q. And I think what you wanted to tell me earlier

was that depending on the claim or depending on the

patent you're talking about, you would identiiy

di"'erent things as a client computer; is that right?

A. No. No. What I'm saying is that in some

situations, one could act as a client, and at the same

time, another could be acting as a client. It's all

relative. Client server architecture ——

Q. But --

—— are relationships.

Q. So in some situations, the computer on the

left is the client. And in other situations, it's the

second computer from the left that's the client

computer.

Is that your analysis in this case?
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A. It's more accurate to say that both can act as

clients.

Q. Dr. Wicker, you identified di 'erent client

computers in these two drawings; that's fair, right?

A. That's correct.

Q. And YOJ did the same thing when you were

talking about DV?N; isn't that right?

You iden-ijied client computers —— di

lient computers a- di 'erent times with di

"aims, right?

A. That's right. 0 ' 'erent computers

could act as clients.

Q. So you didn't consistently identify the same

computer as a client computer all the way through this

prior art, right?

A. No, I wouldn't agree with that.

Q. You wouldn't agree with that?

A. I consistently showed where computers could

act as clients throughou .

Q. You consistently identified multiple computers

as the client computer; is that right?

A. Multiple computers can act as clients.

Q. And you had multiple computers that you

fied as client computers; is that right?

That's correct.
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Q. And you pointed to di 'erent client computers

to meet the di”'erent elements o: the claims; isn't that

right?

A. That's true.

Q. All right. I want to talk briefly now about

the 'l8O patent.

One really big issue on the 'l8O patent is

ther the prior art contains secure domain names; is

t right?

A. That's correct.

Q. The term that was defined by the Court; is

that right?

A. Yes, that's right.

Q. And you never showed the claim construction o:

secure domain names in your testimony, did you?

A. I actually described it several times.

never actually put it on the screen.

Q. You didn't put it on the board, did you?

A. No, but I explained i- to -he jury.

Q. Now, secure domain names, that term shows up

in every claim oj -he 'l8O patent, right?

A. Yes, that's correct.

Q. And so if the jury decides that the prior art

does not teach any secure domain names, you'd agree that

none of the claims o: the 'l8O patent are anticipated;
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is that right?

A. "‘ the jury decides that the prior art

discussed does not reveal or disclose any secure domain

names, then ——

Q. Then the claims o: the 'l8O patent would be

anticipated; is that right?

A. "‘ it shows —— it has to show the capability

for secure domain names. "" it doesn't show that, then

yes.

Q. Okay. Now, you believe that standard domain

names, domain names that have been in existence, I think

since, you testified, in the mid—'80s, that those can be

security domain names.

That's right, isn't it?

A. Well, l982, but yes.

Q. And you agree with me, I believe, that the

prior art in this —— at issue in this case, it only uses

standard domain names; is that right?

A. There are domain names that have the standard,

fully qualified domain name structure, i: that's what

you mean.

Q. Well, let's look at your deposition.

MR. McLEROY: Can you put up ?age 64 to

his deposition? ?age 64, starting at Line 23.

(By Mr. McLeroy) I asked you there ——
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MR. McLEROY: Would you put up the next

two lines o: the next page?

That would be great.

By Mr. McLeroy) Now, are YOJ aware ——

MR. McLEROY: Yes, the ”irst "ive lines.

Q. (By Mr. McLeroy) Question: Now, are you aware

o: any prior art references that you rely on that use

non—standard domain names?

Did I read that right?

A. Yes.

Q. You said: I can't think o: an example o; a

prior art reterence on which I relied that uses domain

names, other than those defined as standard in the RFCs.

that right?

t's correc .

t's consistent with what you just said,

Right. I still can".

You just believe that these standard domain

names can also be secure domain names; is that right?

That's your opinion?

A. That is correct.

Q. And so you believe that secure domain names o:

the VirnetX patents, that they can overlap with the

standard domain names resolved by a conventional domain
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name server; is that right?

A. I'm no: sure what you mean by overlap. "" you

could show me the Court's claim construction, I could

point out how a standard domain name could satis:y.

Q. I'd rather show you your deposition.

MQ. McLEROY: Can we go to ?age 88 o:

deposition?

I'm sorry. I need to give you a line

number. Line 22 and continie over to 89/l. So 88/22 to

89/1.

Yeah, that's right. Lines 22 and then

carrying over to the next page, question and answer.

Q. (By Mr. McLeroy) Question: So it's your

opinion that the inventors considered, believed that a

secure DNS could overlap with a standard DNS.

So you used the term overlap there, right?

Yes.

And your answer was: Yes.

Yes.

So you will agree with me that it's your

opinion that secure domain names can overlap with

conventional or standard domain names; is that right?

A. Well, they can occupy the same DNS server,

And a name can be a secure name at the same
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time it can be a conventional name; is that right?

A. I don't think at the same time, but at

times, yes.

Q. Okay. There's no —— nothing that precludes a

secure domain name just looking at it from also being a

conventional domain name; is that right?

A. Well, again, i" it requires authorization,

according to the Court's claim construction, then it's

secure. " it doesn't require authorization, then it's

not secure.

The question o: whether it requires

'erent answer over theauthorization may have a di

course o: time. So a name over the course o: time may

be secure at one point and not secure at another, i;

that's what you're asking.

Q. It's your testimony that the prior art only

teaches standard domain names, right?

A. As called for in the art o; —— yes, the domain

names are standard.

Q. And it's your opinion that something that is a

standard domain name can't also at the same time be a

secure domain name; is that right? They can't overlap?

A. No. No. That's not right.

Q. So they can overlap?

A. ' I said was a name can be secure at one
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A standard domain name can be secure at one

point and not

By

small.

A. Yes,

Q. And

the question:

the claims o:

standard domain names resolved by the conventional

Yes,

He answered the question yes,

This is

Do you see

SGCUIG afi

me —— let

MR. MCLEROY:

Mr. McLeroy)

from

that?

do.

he was asked a question,

Do you agree

the

Do you see that?

do.

That's correct.

Dr.

question was.

given domain name

secure at another,

can reside in a

Wicker,

would have to know what the con

Sorry.

the deposition o:

'l8O patent

how do you answer that

DNS with unsecure names,

another point in time.

me do this.

Would you put up Slide 3l,

The font is a little

Dr. Johnson.

and he answered

that secure domain names o:

do not overlap with

right?

question?

-exL o_ the

the question is asking me whether a

can be secure at one moment and not

the answer is yes.

you're asking whether a secure domain name

the answer is
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clearly yes.

Can you restate the question?

answered it.

Q. Dr. Johnson was able to answer the question,

wasn't he?

And I'll tell you, I honestly didn't

understand your answer.

A. Okay. So let's

Q. I mean, can you answer the question yes or no

Dr. Johnson answered yes or no to?

A. Okay. "' if the question, as he

understood it, is whether the domain name can be both

secure and unsecure at the same time, clearly, that

doesn't make sense. That can't be the case.

Q. Dr. Wicker, let's —— I guess let's get to the

real issue here.

You don't want to disagree with Dr. Johnson's

testimony; isn't that right?

A. Dr. Johnson is a very impressive individual.

just don't know what's being meant —— I don't know the

context.

Q. Dr. Wicker, you would agree it would look bad

" Microso‘t's —— well, how many experts does VirnetX

have? It's just Dr. Jones, right?

A. I believe you have a damages expert.
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know how many other experts.

Q. aet me be clear. ?rofessor Jones is going to

testify. ie's o "ered opinions on infringement and

validity; is that right?

A. Yes, sir.

Q. Now, Microsoft, on the other hand, hired

Dr. Johnson to opine on invalidity and hired you to

-estify about —— did I mix this up?

Johnson, infringement; Dr. Wicker, invalidity.

Sorry about that.

A. Yes, sir.

Q. I mean, you think it's important that the two

separate experts Microso_- hired, that they o er

consistent opinions, don't you think?

A. Yes.

Q. It would test Microsoft's credibility i:

had one exper -ha- answered this question yes, and

another exper -ha- answered this question no.

Don't you agree?

Yes.

Dr. Wicker, can you answer this question yes

Johnson did?

A. To the extent he's saying that a standard

domain name cannot be a secure name under the Court's

claim construction, I don't agree.
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Q. You don't agree with Dr. Johnson. He gave his

deposition after the Court's claim construction order

came out, didn't he?

A. Yes. There may be other context to the

question that I'm not seeing.

Q. Dr. Wicker, you and Dr. Johnson have taken

inconsistent positions on this issue, haven't you?

A. I don't agree. I don't know the context o:

the question.

Q. You just answered the question no, right?

A. As I understand it, I would say no.

MR. Mc TROY: ?ass the witness.

T I QT: All right. Redirect?

M . <OW: Thank you, Your Honor.

{fiCl fiXAM NAl ON

%ROW:

Q. ?rofessor Wicker, during the

cross—examina:ion, it began some time ago with some

questions aboat the demonstration that Mr. ?all did here

in Court.

Do you recall that testimony?

A. Yes, I do.

Q. And do you recall that Mr. McLeroy came over

to this board and poin,ed -o the determining step o:

Claim 1 o: the 'l35 patent?
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Do you recall that?

A. Yes, do.

_?a_ _Q . Then he pointed to some testimony by Mr.

whether or not that determining step was typica"

was conducted.

Do you remember that as well?

A. Yes, do.

Q. And do you remember saying that you disagreed

the question that Mr. McLeroy was asking you, but

he interrupted you and wouldn" let you explain why

:h the characterization he was making?

—o
 Do you remember tha'

A. Yes, do.

you please explain now the answer tha' you wanted

bu Lha Mr. McLeroy wouldn“ let you?

A. Yes. would be happy to.

In the first demonstration, the one that

did, initially he used and, again, can't

remember

like

comp

and

crea'

was necessary.

the phone book indicated

the websi but it was sorthe name o: te, iething

trustedwebsite.com or secirewebsite.com.

What happened in tha' situation was the

iter went to a phone book, found securewebsite.com,

that a V?N was to be

:ed. ?N connectionIt determined -haL -he secure V

It satistied the step.
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The subsequent demonstrations did not

demonstrate that step one way or another, because

e3ay.com —— and this is not a secure website dot—com ——

were not in the phone book. It was not a question o:

not determining. It simply wasn't in the phone book.

And so what the system did then is it went on to try

di 'eren' ways to resolve those names. And at one

point, i‘ tried to contact the DNS through that V?N.

So it wasn't a matter —— the second two didn't

show that that element was not satisfied. It simply

showed that Microsoft indeed is very tenacioas in trying

to create a connection and to resolve those things.

Q. Now, in your testimony earlier, you had said

the NT 4 operating system had been released in l996

9919 and AutoDial.

Do you recall that?

A. Yes, I do.

Q. And do you recall that Mr. McLeroy pointed at

some computers and some software and the like dated in

the year 2000?

Do you recall that?

A. Yes.

Q. All right. Now, in your opinion, with your

computer science background and the work you've done in

this case, does that equipment and software from the
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year 2000 impact at all the operation o: the executable

NT 4 operating system from l996?

A. It does not a ect it at all.

Q. Can you please explain why that is?

A. First o"', Windows 2000, the sticker that you

.0},
saw, that's a later operating system. "it

Mr. ?all's demonstration, he wasn't using the Windows

2000 operating system. He was using Windows NT 4, the

earlier one from four years back.

Secondly, what he was demonstrating was the

so tware. It's hard to find computers that are —— I'm

ge ting hired; the math is harder —— but 16, l7 years

old. So they found a computer that was close and

installed the old software on i‘.

So he demonstrated how the software worked,

and that software was from l996. The fact that that

computer once held an older —— excuse me —— a newer

operating system is irrelevan .

Q. All right. Now, let me shift gears, and

want to ask you another question about the NT 4 system

and AutoDial to follow up on a question that you were

asked by Mr. McLeroy.

You may recall that you were asked several

questions about AutoDia; reconnecting.

Do you remember that?
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Yes.

And do you remember asking several questions

o: . McLeroy and providing some answers about what

reconnect meant in the context of NT 4 and AutoDial and

_:’l_ BN8?

Do you remember that?

A. Yes, sir.

Q. And you were asked a question and I believe

that Mr. Mcaeroy again came over here to this board for

the 'l35 patent, and what he pointed to was this phrase,

automatically initiating the V?N.

Do you remember that line of questions, sir?

A. Yes, I do.

Q. And what you were asked, I believe, was about

the very first time —— the very first time that a

connection is made, and I think that you said that you

didn't know in the demonstration that was done how the

connection was made the very firs, time; is that right?

A. Yes, that's correct.

Q. All righ . Now, from the demonstration that

you saw and your knowledge of NT 4, do you know how the

V?N was initiated the times thereafter?

A. Yes.

Q. Can you please tell us how the V?Ns have been

initiated for the second time and the third time and the
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fourth time and every other time therea_,er?

A. They were ini-ia-ed automatically by AutoDial.

All right. Shi__ing now from the NT 4 topic

may, you were asked some questions about

?N source code.

Do you recall that?

A. Yes, I do.

Q. First o‘ a'l, was the DV?N source code

only information -ha- you considered about the JV;

demonstration that occurred in March of l998?

A. No. No, I relied on a lot o: other

formation.

Q. Can you tell us and remind us, please, what

other information you considered about the DV?N

demonstration from l998, March, besides the source code?

A. Sure. One example was a description o:

presentation that described the demo. I also had a

number of e—mails that described it in detail. And

had deposition testimony.

Q. Now, did you believe —— after your review and

study o_ that information, all the information you

considered, did you believe tha- that information was

su "icient to show clearly and convincingly wha ,he

demons-ra-ion showed in March of l998 su’”icien -o show

that it anticipated the claims at issue in this case?
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A. Yes.

Q. Can you please explain why?

A. There was su ”icient evidence. And as you

will recall, clear and convincing evidence is the

burden.

And when I studied that information, " found

that that burden was met. All the information pointed

to a demonstration that clearly met a'l of the asserted

claims of the paten:s—in—suit.

Q. Now, "'d 'ike to shift topics again and turn

to the Aventail so_-ware.

MR. %O%ROW: And, Chris, i- " may ask you

to put up Slide l8 from the ?ower?oint.

Thank you.

Q. (iy Mr. Qobrow) I believe that Mr. McLeroy

showed you this —— I believe I took my notes down

correctly. I believe it was this slide and asked you

some questions about that.

Do you remember that line of questions and

answers?

A. Yes, I do.

Q. And Mr. McLeroy was somehow suggesting that

you were moving things around and changing up clients on

US.

Do you remember that line of questioning?
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A. Yes, do.

i_Q. Now,

ask you to strain your neck and look

but i:

you take a look up

at the monitor,

l63

won'ton well,

up there. You look

the ladies o: the jury look over

here next to the words proxy chaining and above Server

1,

A. Yes.

Q . Can you please explain to us what

it says Server 1 appears as a user to Server 2.

Do you see that?

that means

and how that pertains to whether or not something can be

a client at one

A. ?asica"y,

acting as a client

So,

to Server 2.

for example,

time and a server at another?

what this says is that Server 1 is

It's acting as a user.

that didn'tthis Aventail

wanted an arrow.

What's on the left is acting as a client to

the outbound server,

as a client to this Server No.

Q. And how can

science and in a client/server model?

something can be a client at

one computer and a server at

to another computer?

A. Well,

fact,

but the outbound server

client/server is a relationship.

then acts

2.

that be the case in computer

How is it

one time with respect to

another time with respect

How does that work?

we can all see this in our lives.
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Som tim s w 'r th clients, and sometimes

we're the servers. And yet we're still just one person.

It's a relationship between someone asking ;or

information and someone providing it.

Q. All right. Thank you.

M<. %O <OW: ?ass the witness.

T I CO QT: Any recross?

M". MC TROY: No, Your Honor.

T I CO QT: All right. Thank you. You

may step down.

All right. Ladies o: the Jury, that

completes our week. I want to compliment y'all. You

have been an extremely attentive jury. You've been

taking notes and paying very close attention to some

very tedious testimony. And I want to thank you :or

your e "orts in that regard.

What we're going to do is we're going to

recess here in a moment until Monday. I'll ask you to

be back here at 9:00 o'clock on Monday morning.

We have about —— we have about three

hours, three and a ha'" more hours o: the testimony ——

no, excuse me. We only have about a little less than

three hours of testimony. So we shou'd ‘inish the

testimony by Ll:30, l2:OO o'clock on Monday.

We will then break for lunch, let you
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have lunch, then come back after lunch. " wil' give you

your ‘inal jury instructions. You will hear closing

arguments. Then you can begin your deliberations Monday

afternoon.

So the end is in sight. That's good

news. I want you to go home and have a relaxing

weekend. Remember my instructions. Don't discuss the

case among yourselves or with anyone else. Don't make

any independent investigation. Just enjoy the weekend

and don't think about this case.

Come back with a clear head Monday

morning, and we'll get this wrapped up on Monday

you.

So with the Court's thanks, you're

for the weekend.

COURl SfiCUR fl : All rise

(Jury out.)

TEE COURT: ?lease be seated.

Well, I am advised the jury would like to

have a nice floral arrangement on the table. I'd like

to know who would like to take care of that?

All right. We" "ow both of you to

get together and split the cos _ -he nice floral

arrangement, but not anything too gaudy. Just something
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,he spring,

:ling in and e

All right.

what will we have on Mo

l66

think would be nice. They seem

njoying themselves.

With regard to witnesses,

nday?

MR. BOW

will be some deposition

be Keith Ugone, our dam

And subject to Your Honor

would be he" p ul "or th

statement o: how much :

we will probably need

deposition designations

the weekend and then th

case.

--1
TH;

their l4 houused l3 o:

hours and lO minutes o:

hour and 50 minutes, an

MR. CAWL

one rebuttal witness.

TH

further?

LRS:

'ime we have le:

‘o be cutting down some o.

COURT:

COURT:

On Monday, Your Honor, there

s and the final live witness will

ages witness.

think it

e parties to hear Your {onor's

:t, thinkbecause

-he

and we will be doing tha'
I

Deat will close o 'endan'

The Plainti hasAll righ .

rs, and the Defendant has used l2

their l4 hours. So you have an

d you have an hour.

BY: Yes, Your Honor. We have

That will be Dr. Jones.

Okay. Very well. Anything

M BOW

T COU

weekend. We wili see y

LRS:

QT:

No, Your Honor.

All right. Y'all have a good

ou on Monday.
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COUR1 S*'.CUR 1Y OJ:'J:' *1 : All rise.

(Court adjourned.)

* * *

HfiRfi%Y CfiR1 EY that the foregoing is a

true and correct transcript from the stenographic notes

,he proceedings in the above—entit1ed matter to the

- o_ my ability.

/s/

SUSAN SZMMOWS, CSR

O””icia' Coir: Reporter
S-ate o_ Texas No.: 267

?xpiration Date: 12/31/10

/s/

dUD__1H W~'.1<T. NG«-.i<, CS"?

Deputy O””icia1 Court Reporter
State o: Texas No.: 731

Expiration Date: 12/31/10
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_CROSOE1 COR-
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ON

Civil Docket No.

6:O7—CV—80.

Tyler, Texas

March 15,
9:00 A.M

2010.

91 OH JURY 1R_AL
_‘ .n

1 H«'. %T.~'.
-1
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UV C1
-1
13 S1A1 i '31 fiS D S1R JUDGL

QAS CAWITY

i}fiY CALDW?’

D. CASSAT

ITROY

':h

0 Crescen:

iite 1500

allas, TX

Court

M.

M

M.

M.

M

3

S

D 75201

2&1 M. BARKJR

3unt & Ainsworth

Ferguson
4

--1
;as'

iite 111

yler, TX

W

?

1

S

T 75702.

p

13 ON NJX1 BAG
-1".4.

?roceedings recorded by mechanica_

MS. SUSAN SIMMONS, CS?

Ms. Judith Werlinger, CSR

O”icia' Cour: Reporters

100 East iouston, Suite 125

Marshall, TX 75670

903/935-3868.

' stenography,

transcript produced on CAT system.)

Sunbelt Reporting & Litigation Services
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08:

08:

08:

08:

04

04

04

04

20

2l

22

23

24

25 All right.

JRl S

{

Jlfy OJC.

ijW 9OWjRS

13 %O%%OW

I +hfl{I Ci

AS KIWG

%fi{l Gfi{R lY

tshal & Wanges

?arkway

il
l Redwood Shores

th Floor

edwood City, CA 94065

SWASSER7A%filH W1

.DeWASI

l0l53

. . %OOlH

Gotshal & Manges
gouisiana

77002

.-

« s
.4

170:
4400 Renaissance Tower

Dallas, TX 75270

WR4 fi{ C b'l$DLAY

Findlay Craj-

6760 Old Jacksonville Highway
Suite ;0l

Tyler, TX 75703

* * *

O C

)

fiCllR All rise.lY' Ohi' C*&{:

E COU&l: Blease be seated.

the parties have anything before we bring

Sunbelt Reporting & Litigation Services
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08:

08:

08:

08:

08

08

08:

08:

08

08

08

08

08

08:

08:

08

08

08

08:

08

08:

08:

08:

08

08

01l

012

013

014

:01 5

:01 6

017

018

:01 9

:01:_O

:01:_]_

:01 5?

the jury in?

pretrial con:ference,

LRS:

One is an issue that came up at

A couple of matters, Your

the

and it was VirnetX's motion in

limine regarding our evidence that they had earlier

accused o in ’ringement, 3919,

asserted

Atlimine.

between now and then.

trial.

?age 7,

:01 :_3

01 2-4

01 2-5

:01:_6

:05 :_7

:05 :_8

05 2-9

:05

05 91

05 22

05 23

:05

:05

would probably be an admission.

it

yeah.

As Your Honor knows,

O_
prior art

to impeach their expert,

Go ahead.

to be prior art.

And Your

you said,

{onor granted that mo

I'll look at it

which is now being

tion in

closer

Bring it back up with me prior to

think you're zeroing in on something that

So i

: we're doing now.

So the basic --

THE COURT: So you want

MR. 9OWjRS:

we're relying on

in the case.

was done in 1996.

lawyers originally accused i, o

withdrew it only when they learned o:

to raise it now,

Explain it to me a little

: you want to use

and that's

to raise —— oh,

further.

So the basic issue is this:

_3l
3 to be a piece

It's a Microsoft product that

We believe tha the

in ’ringemen:

fact that VirnetX's

and

the date is

Sunbelt Reporting & Litigation Services
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08:

08:

08:

08

08

m l

m 2

w 3

m 4

:05 5

:05 6

m 7

w 8

:05 9

:05 TO

evidence that should be allowed to be used in

cross—examination o_

question of

scope of

-hei

whether -91.?

the claims.

TiE COUQT:

MQ. MCLJ

The short

3 is_ Bl
in’ringement.

re

fringement contentions.

ferring to is a letter

:05 5i former to Mi

:05 5? de finition of

&OY:

answer is,

r validity expert on the

come within thedoes, in fact,

Response?

Yes, Your Honor.

we never accused it

not mentioned in our

believe what Counsel is

that VirnetX's lawyers --

iawyers sent

accused

:% L3

% L4

% L5

:% L6

:% L7

:% L8

% L9

:% 20

% 2l

% 22

% 23

propounded to Microso_-.

letter,

a broad definition of

at

to

analysis

something that you woild rely on,

?xhibit 3252.

And as you

as well as the in

acc

crosoft clarifying the

features in an interrogatory we

can see from the context of the

terrogatories themselves, it's

that VirnetX usedised features

the very beginning o_

identify every possibl

-he case, in November of 2007,

feature to do oure infringing

to see which in:

THE COUQT:

MR. 3OWjRS2

:% 24

:% 25

HOUSTON*DALLAS/FT.

E COURT:

Sunbelt Reportin

can hand up my copy, if

ringed and which did not.

Okay. Is there a document or

Mr. ?owers?

YO It'sThere is, Jr Honor.

you'd like.

All right. Bring up a copy o:

g & Litigation Services
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O8:

O8:

O8:

O8

% l

% 2

O6

:% 4

O6

:07 6

07 7

:07 8

:07 9

:07 :_O

07ll

0722

07;

0724

07;

:07 26

:07 :_7

:07 28

0729

:07

:07

0722

0723

0724

:07

And speck

MR.

believe is highlighted in that copy,

is exactly as Counsel has characterized it.

lawyers saying,

3 and L2T?.33l

TH

interrogatory.

MQ.

TiE

BOW

Yes:

COU

McL

COU

into this with him?

LRS:

the accused

RT:

EROY:

QT:

MR.

invalidity expert,

Ti

BOWLRS:

fically ——

The specific po

‘unctiona

Your Honor.

rtion

And it

It's their

lity includes

And let me see the

May

Okay.

approach?

When do you need to get

It would be with their

who will be on this morning.

COUQT:

M{.

rebuttal case.

T

BOWX

M

hour and a half

TH

a little bit.

What else?

MR. BOWLRS:

Your Honor,

Next or

No. It will be

Right.

——iSo we have

All right.

Understood.

there were two o

in their

t will be an

Let me study on it

'ers o‘

filed late last night on issues that have been

Sunbelt Reporting & Litigation Services
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08l
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083
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:08 5

:08 6

087

088

:08 9

:08 2-0

:08'l

previously raised and subject of motions in limine, and

pl"OO__ and obtain'ers o‘we wanted to make those o

on them.indictment rulings from the Court

The two issues are, know, familiar to

the Court from the motions in limine.

One is the question of the reexaminations.

And that, of is relevant also to the witnesscourse,

the casecoming up. It's relevant to various issues in

and —— including, particularly, willfulness.

And so we wanted to obtain a definitive

from the Court on that issue.

:08 2-2

:08 2-3

08 2-4

08 2-5

:08 1-6

:08'7

ruling

TTE _t's overruled.COU<l:

M&. Understood.:’OW_L'l-{S 2

TiE COURT: Okay.

M&. BOWLRS: And the second one on which

ini -ive ruling is the question o;we wanted a de

:08'8

Microsoft patents which are covering the accused

Your Honor had earlierfunctionality. On that one,

08 2-9

:08 20

08 2l

08 22

09 23

:09 24

:09 25

ruled as well. There is one change that has happened

fect that issue.during the trial that does a

The change is that their damages expert

examination that one of the reasonstestified on direct

he believed some of the licenses he was relying upon

:’Nl-{_were particularly relevant was that they included

patents owned by Microso_

Sunbelt Reporting & Litigation Services
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08

08

08:

08:

08

08

08

08

08

08:

08:

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

09 l

09 2 di

09 3

09 4

:m 5

m9 6

09 7

09 8

m9 9

:o9LO

:o9ll

:o9l2

:o9L3

0924

0925

020

motions in _imine,

'erent

a ’irmative

relied upon

accused

o: the door should allow Microso -

So

from how it was presented

this is now a siLua,ion Lha, is

to Your {onor in the

because now VirnetX has made —— has

y opened the door to the relevance and

junc

And,

the relevance ot Microsott's patents on the

tionality.

therefore, we think that that opening

to introduce those

patents into evidence.

Ti

MR.

it's actually a

done anything ou'

these licenses.

admissibi__it

When Mr.

y of

E COURT:

fair representation to say that

All right. Response?

CASSADY: don't thinkYour Honor,

we've

‘erred to the

tside o: what we've always intended tor

Sayles and argued the

the MC33 and W893 licenses,

speci‘ica

OT‘

o2l

022

023

024

025

issue related

‘five days

ly re‘

that has to go into those licenses.

{ere we are Monday morning.

9NR9—related technologies

That was Wednesday.

That never got brought up

,ha, somehow that opened the door to any

TH

untimeliness in

MR. CASSADY:

E COURT:

,hese patents.

Dr.thermore, Ugone --

So what are you raising,

their ——

Well, that's one, Your

Sunbelt Reporting & Litigation Services
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

w;,l

w;,l

w;,l

w;,l

w;,l

08:,,

08:,,

08:,,

08:,,

08:,,

08:,,

Honor,

never though: it was re

in now. That's one.

Number tw

talked about these patents in his report.

y re er cospecifica

y re er cospecifica

Three, Dr.

or this is just a hail Mary at the end,

,hese patent

for the technical knowledge of

levant,

o, Your Honor, Dr.

numbers.

Johnson,

these patents,

that they

and they're bringing it

Ugone never

He doesn't

He doesn't

,he Microsoft technology patents.

who he has to rely on

didn't

refer to these patents either with regards to the

technology in this case

TiE COURT

MR. CASSA

patents are related to

licenses out.

Now what

come in and say that

Windows products. So i

accused —— or is covered by one of

can't possibly infringe

these patents are

: But Mr. Reed did.

DY: Mr.

technologies that Microso:

the Defendant's trying to

Reed said that these

ft

do is

for Microsott

: the Windows product is

our patents,

this patent.

then it

They're trying to bring in or backdoor in

an inadmissible argument based on their own patents.

MR. BOWJR

E COURT

Sunbelt Report

S: May

2 ‘YES.

ing & Litigation Services
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08:,,

08:,,

08:,,

08:,,

08:,,

08:,,

08:,,

08:,,

08:,,

o&L L

o&L L

o&L L

o&L L

o&L L

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

MR.

saying these are pa

Mr. Reed attempted

licenses in

patents related to the accused

BOW. ‘<8: Mr.

-en

the eyes o:

Reed went beyond merely

ft licenses out.-s that Microso:

to increase the relevance o_

the jury by saying Lha-

functionality,

-hose

-hese

and it was

that link that clearly opened the door.

THE COURT:

you want to introdice

Okay. And

these patents?

MR.

patents on its own

them and a

THE

to use them to rebut his tes

issue?

ROWE

fun

themselves should be in cvidcncc bc:

COURT:

ctionality.

irmatively relying on them,

<8: As evidence o"

forc

for what purpose do

Microso'

t he's relying on them and introducing

the patents

But are you

MR.

TiE

ROWE

ie's opened the door

COU

they should be admissible now that

RS: In part,

he

to the relevance o:

<1: jut --

M{.

rebut his testimony

Microsoft

THE

his testimony?

ROWE

COURT:

RS:

Yes:

the jury.

—— are you wanting

:imony regarding the damages

but in part,

's opened the door.

those patents.

And one purpose would be to

One purpose would be that

And what would you rebut about

Sunbelt Reporting & Litigation Services
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:

08:

08:,

08:

08:,

08:

,32O

,32l

322

,323

324

,325

MR. 3OWjRS2 The relevance in relationship

andbetween those patents and the accused functionality,

to the extent they actua_ly do cover the accused

functionality, :hat's re_evant to the jury as well.

MR. CASSADY: Your Honor, the only

to is comparabili,y o_ thequestion that these go

Mr.licenses. Reed Les,ified about the comparability o:

the MC_9 and W8, 9 license programs.

And he said, one reason they're comparable

is they include 9NR9—related patents and other

technologies. He specifically said that this is what

Windows —— or this is what Microsoft uses to license

that technology out.

He did not say they're related to Windows.

He did not say they're related to server. He did not go

into that detail.

Dr. Ugone can easily get on the stand and

say that these licenses are not comparable without those

hefact Lha,patents in his hand, as evidenced by the

never referred to those patents --

TiE COURT: I'm not going to allow the

will allow Dr.introduced. Ugone to

the damages aspect with regard to the

MR. CASSADY: And, so, Your Honor, just so

Sunbelt Reporting & Litigation Services
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:

08:

08:,

08:,

08:,

08:

we're clear, you

cover the Windows products,

in this case,

Ti

MR.

T

E COURT:

3 COURT:

mean he can get up and say that these

and they cover the products

those patents?

No. No.

CASSADY: Okay. Thank you, Your

Okay.

M

thinkHonor.

BOWLRS: One housekeeping matter, Your

there's an agreement between the

In thaparties.

,heon

DX3455, which is

code.

jirst day,

exhibits that we o: large list o:

Microsoft inadvertently included

a physical hard drive o: the source

And so the parties have agreed that we'll

have a placeholder

,32O

,32l

322

423

424

,425

picture o"

physical

TH

practice with any physical objects.

photograph

the hard drive,

hard drive

3 COURT:

for that where there will be a

retain theand Microsott wi'1

in case it's needed for anything.

And that should be theYES.

Substitute a

for it.

MR.

,he times

today,

TH

the housekeeping side,

3 COURT:

The last3OWjRS: thing, Your Honor,

thought Your Honor might

for the depositions that are going to be

so you'll have that in advance.

Okay.
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08:,

08:,

08:,
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

MR.

i: you like.

played before Mr.

Hopen, Sterne,

go on.

And then the

be by deposition.

and then Kindell Larsen with an 3.

all of

5-0, and 17 and a half

THE

9OVljl<S:

There's going to be

Ugone goes on.

and then Kindred,

That wil_

minutes

COUQT:

All right.

MR.

rebuttal case inclides

3OWj{S:

Those

final two wi

be Victor

And

those depositions are 50 minutes

Okay.

wo depositions,

understand it, are abou

So the tot

‘or Microsott. So the 'otals

will be 50 ‘or Microso

Sour and a hal

al —— and

for all

and about 22

TiE COU{l:

——.
‘llMk. CALDW

correct, with the excep'

will not play in its rebuttal case.

play that by ear.

TiE COURT

M8. CASSAIDY:

LL: think it

ion o_ ,he part

So 50 and 17.

Okay.

and then Dr.

I'll give you the sequence,

four depositions

will be 3ecker,

Ugone will

tnesses will also

garson with an O

IOIthe times

‘or Microsott,

for VirnetX.

Very good.

understand that VirnetX's

which as

: minutes.

think almost none

the depositions

for VirnetX.

_s that correct?

actually is

that VernetX

think we will

We'll go --

50 minutes and 17 and a
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08:,
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08:,

08:,

08:,

08:,

08:,

08:

08:

08:,

08:

08:,

08:

,62O

,62l

622

,623

624

,625

L7 and a hal

_ater deposi

th parties

no windows all week,

appropriate,

cost of

again. And

we're going

the evidence

those,

TH

f, and you remind me if

MR.

3 COURT:

{

Yeah.

:ions.

CALDWELL: Yes,

COUQT: All right.

Good morning,

Did you like your

JU

TH

,er such a pretty week,

and

JU

TH

Thank you

today is,

E COURT:

3 COURT:

ROR:

E COURT:

and we hope

ROR:

E COURT:

We'll do

YOU ENIZ

Anything

BOWLRS: Nothing

All right.

'1ry in.)

Ladies of

Yes. Very good

Well,

told them of

think those

both and'?lain,1

,ha

Thank yoi.

All right.

hopefully, our

fur

De

the

flowers?

-her,

the 50 and‘

in those

Your Honor.

further?

Your Honor.

Bring the jury in.

?lease be seated.

Jury.

. Thank you.

that's complement

to be locked up in here

your desire to have

with

flowers are very

fendant split the

, you like them.

Very good then.

for your jury service last

final

week

day, if we --

to try to work very hard and move through

Sunbelt Reporting & Litigation Services
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

We have

hours of testimony to

to get started.

With that, Mr.

first witness.

MR. MCLEROY:

couple o: exhibits?

TiE COURT:

about a little less than three

hear this morning, so we're going

?owers, you may call your

Your Honor, may we handle a

Certainly, uh—huh.

WR. MCLf{OY: There are two exhibits. We

move to admit ?lainLi "s Hxhibits 985 and lO34. I do

not bclicvc there are any objections.

M%. BOWHRS: No objection, Your Honor.

TiE COU

MR. MCLEROY:

THE COURT:

That will be accepted

front a copy o: our exhibits —— list of

<1: fie admitted.

alsoAnd, Your Honor, may

:ted Friday?

All right. You certainly may.

without objection.

MR. BOWHRS: And similarly, Your Honor, we

have a list o: exhibi':s to be admitted today as to which

there's no objection and a cumulative list o: exhibits

admi ,ed ,hrough Friday,

admi ,ed ,oday.

THE COURT:

admitted today?

Sunbelt Repo

including the list to be

Any objection to those to be
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08:,

08:,

08:,
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08:,

08:,
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08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:,

08:

MR. MC

TiE CO

the other list is

All ri

LEROY:

URT:

ght.

MR. BO

Honor, will be Mr.

deposition.

THE CO

‘our depositions,

witnesses coming up,

WERS:

3ecker

URT:

NO,

All right.

Who will be your

Our

from S

Okay.

I'll tell the ladies of

I'm advised, o

:irst witness,

Your Honor.

3e admitted, and

accepted without objection.

first witness

Your

afeNet by video

Thank you.

we havethe jury,

'erenL"our di

and the runtime on them is going to

be a little over an hour, about an hour and ten minutes.

So just sit back and enjoy.

(Video playing.)

QUfiSl

Qecker?

820

82l

822

823

824

,825

ANSWER:

QUfiSl

Mr. 3e

employed?

ON:

ON:

cker,

fiSl

Incorporated?

ER:

ON:

Good morning,

YES.

Okay.

where

Mr. YOU

Thank you very much.

are you currently

work at SaIeNe Incorporated.
«I

And what is SafeNet,

formation security
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O8L8 l company located on —— headquartered in 3elcamp,

08:_8 2 Maryland.

0&,e 3 QUfiSl ON: Okay. How long have you been

0&,e 4 an employee o’ Sa'eNeL?

0&_e 5 ANSWER: Since July l996, l3 years.

0&,e 6 QUfiSl ON: Do you recall that at some

0&_e 7 period in time, you met with individuals ‘rom a company

08:_9 8 Called SAIIC?

08:_9 9 ER: Yes.

0&_9;O QUfiSl ON: What —— what do you

0&_9;l specifically recall about the technology that you were

08:_9 L2 shown?

0&_9;3 ANSWj&: It was a —— it was a solution

0&_9;4 to —— they called it :asyV9N. It was a solition to have

O8:,9 2-5 their SO -ware distribute policy to an 9 SfiC client and

0eL9'6 3 SfiC gateway, and they were trying to make it easier

0&_9;7 and more intuitive ‘or the end user.

0&_9;8 QUfiSl ON: Was SAIC trying to get you at

0&_9;9 feNet interested in their technology?

0&_92O ANSWLR: _n some degree, yeah.

0&_92l QUfiSl ON: Do you recal_ —— I'm going to

OBL922 show you, in connection with that eva_ua:ion, a document

OBL923 bearing 3ates No. SAFE—OOO6. I'm going to mark it as

08:20 24 Exhibit 371.

08:20 25 I'd like to know i‘
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O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

08:

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

08: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

your recollection o:

te

ap

chnology.

QU

pear

O_

in

to

ac

ac

it might be simpler,

in

with trying to load s-u

technology that SA:

ul

sa

was trying to elimina

the

ANSWER:

QJ

TR°4 0

the ordinary COJISE o:

fiSl ON:

fiSl ON:

whether the

comp_ish

comp_ish?

ANSWER:

EasyV3N

the simplici

but

the software in actual

QU

timately,

ANSWER:

QU

Y3:

The concept o

your conclusions about the

Does this docimen

It's an accurate summary.

t, Mr. 3ecker,

to be an accurate summary o’ Sa'eNe

its business?

YES.

And what was your

-'s evaluation

EasyV?N technology that would have been created

conclusion as

technology would actually

:y that it was trying to

or the users,

there was a lot o

ly implementing i

into a router.

fiSl OW:

that it seemed

fiSl OW:

place to another?

ANSWER:

NO,

That's accurate,

So in your view,

any real simplicity?

not really.

Is it accurate, a

:e had simply been moved

ye

: complexity

t, especially

would the

SC had shown you actually accomplish,

s this memo

that the —— that the complexity it

from one

S.
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WORTH*CORPUS CHRISlI*AUSlIN*«ASl lHOUSTON*DALLAS/FT. fiXAS*SAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2252



Petitioner Apple Inc. - Exhibit 1028, p. 2253

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

o&_ L

o&_ L

o&_ L

08

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:22L3

:2 L4

:22L5

:22L6

:2 L7

:2 L8

QUfiSl ON: What exactly does it mean that

the complexity that they were trying to eliminate had

simply been moved from one place to another?

ANSWER: Their —— the complexity at the

time o; V?Ns was configuring policy of who could talk to

who, what di 'erent gateways and clients could talk to

each other.

y 1L
YOIT1

So they were trying to Simpli

the user's perspective in that they could just use .scom

and ifextensions, something was .scom, it would go

secure there.

fromBut the complexity would get moved

and fromthe user's interface now into their software,

their software, it would be complex to get it —— to get

the keys derived and load it into like a Cisco router or

a V?N client.

So they were moving the complexity kind of

intofurther into the ——from the user interface down

:22L9

:2 20

:2 2l

:2 22

:2 23

:2224

:2 25

the networking stack.

So would you ca_lQUfiSl ON: this solution

would you cal_ itthat SAIC claimed to have, really just

something that was, in reality, complex?

ANSWER: Yeah. The implementation was

complex, yes.

ON: And do you know whether

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:22

:22

:22

:22

:22

:22

:22

:22

:22

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 :_

:23 20

:23 2l

:24

:24

:24

:24

SafeNet, in fact

technology?

QU

companies that h

AN

Reach that faile

don't remember

number o: them t

QJ

companies have

AN

QJ

problem?

hard problem?

AN

rules are —— are complex

be hard to —— hard to set up and hard to get

operational.

QU

, ultimately adopted this

fiSl

ave

TR°4 0

ON:

fa

SWER:

d.

the names of them all.

We did not.

Okay. Can you name some V1

iled?

There's a company called Open

remember the there were

There are a

hat have disappeared over the years.

fiSl ON:

SWER:

fiSl ON:

SWER:

fiSl ON:

Can you estimate how many V1

failed in the market?

A guess is maybe ten.

Is setting up a V?N a hard

It it can be.

How can setting up a V‘

iser interface or thei:

it couldfor a for a system,

Did you think VirnetX's

technology was a bad idea?

AN

it was a bad ide

SWER:

a.

No. didn't think
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:21

:21

:21

:21

:25 :_

:25 :_

:25 :_

:25 :_

:21 1

:21 6

:21 7

:21 8

:21 9

:25 :_O

:25 :_l

:25 :_6

:25’7

moving the complexi

fiSl

TR°4 0

fiSlQU

did you mean by tha'.

the complexi

software

and into

technology,

Just hard to implement?

And

AWSWj

«y from --

-ha-

the c

It's hard to implement,

was :re:

from the

yes.

think you said that

from one place to another —— what

ferring to moving the --

user to

interjaces to load keys into

lient.

fiSlQU

once implemented,

ON:

user to set up or create a V?N?

products,

wil'

:25 :_8

:25 :_9

:25

:25

:25

:25

:25

:25

be

given me the times,

times,

HOUSTON*DALLAS/FT.

be Mr.

and

;4 minutes.

yes.

Hopen

AWSWER:

it

(End of

M{.

THE

3OWjRS2

COURT:

Your

from Aventail,

MR.

THE

3OWjRS2

COURT:

(Video playing.)

fiSlQU ON:

All right.

So would you agree that

would make it easier

video clip.)

Honor,

haven't you?

All right.

the to the

the gateway

EasyVL

It might compared to certain

might not compared to other products.

the next witness

and the total time will

You've already

I've given you the cumulative

Can you please introduce
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O8
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:25 1

:25 2

:25 3

:25 4

:25 5

:% 6

:% 7

:% 8

:% 9

:26lO

Q6'l

:26l2

:26l3

:% L4

:26l5

:26l6

:% ’7

yoursel:.

ANSWjR:

founder o:

QUfiSl

titles while at Aventai_.

ON: Okay.

'9

ANSWjR:

?resident of

QUfiSl

Version 3.1?

ANSWER:

0 SO

engineering and Chie:

ON:

’Lware that would run on an end user's

_'m Chris Hopen.

ran engineering,

Techno-

What was Aventai_

was a

Aventail Corporation back in 1996.

What were your job

was ViceSO

_ogy O ’icer.

Connect

Aventail connect 3.1 was a piece

?C that

would provide additional secure communications services

to applications runn

a client in a pair o

sold.

So it

re

:26l8

:26l9

:% 20

:% 2l

:% 22

:% 23

:2624

:27

Aventail Connect was

client—side so_ -WaI€

on individual users’

QUfiSl

component of the --

ANSWf{:

Center was sort o_

the entire produc .

‘erred to as Aventail

the umbre_

?C.ing on that

L a

It would -- it was

client/server solutions that we

was

-ha-

systems.

OW:

: the Aventail

Yeah. So,

_la name,

The --

one component

ExtraNet Center.

the component that

What was the name o:

typically,

believe at

what weO_

And so

was the

would be distributed and run

the other

ExtraNet Center?

ExtraNet

it IOI
you will,

that point in
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08

08

08

08

08

08

08

08

08

08

08

08

08

08

08

08

08

08

:27 1

:27 2

:27 3

:27 4

:27 5

:27 6

:27 7

:27 8

:27 9

:27 :_O

:27 :_l

:27 :_2

:27 :_3

:27 :_4

:28l5

:28l6

:28l7

:28l8

:28l9

:282O

:282l

:2822

:2823

:2824

:2825

time --

over the years,

just call that the V‘

SOCKS 5—base

when the development of

started?

3.X,

way back,

we had a number o

the 3.X series began —— i:

the purpose —— one o:

7 di

believe at thatand

d proxy server.

QUfiSl ON:

ANSWER: Well,

?N server component,

time

the main purposes

’erenL marketing names

, we would

which was a

Can you tell me approximately

Aventail Connect Version 3.1

Aventail Connect 3.0 or

you want to go all the

IOI

3.X was what was called a layered service provider

architecture

standard.

late '97,

because at t

That development started,

hat time,

from Microsoft and part of

probably —— probably that kind o

Intel and the WinSock

the WinSock 2.0

would say, in

Lime’rame,

community o:

vendors were working together on a standard.

know,

And so i: you —— i; you

that was probably when we began

CIaC€
it back, you

the discussions

and design discussions around what would become 3.X or

3.l.

exhibit.

QUfiSl ON:

guess we'll mark it Hopen

labeled AVEN l through AVEN l24.

And I'd like to ask you,

I'd like to mark our

?xhibit

Mr. Hopen, to

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

08

:m l

:w 2

:29 3

:w 4

:29 5

:w 6

:w 7

:w 8

:w 9

:29lO

:29ll

:29l2

:29l3

:3ol4

:3ol5

:3ol6

:3ol7

:3ol8

:3ol9

:3o2O

:3o2l

:3o22

:3o23

:3o24

:3o25

take a look a‘ {open

recognize wha tha-

ANSWER:

Administrator's Guide that we shipped with

Connect and Aventai

Exhibi' l and let me know i:

documen' is.

Yes. This is —— this is the

the Aventail

?xtraNet Center product.

QUfiSl ON: How was the —— well, was the

Aventail Connect Administrator's Guide distributed to

anyone?

ANSWER:

distribution that we

OI —— OI end CUS':Om€

QUfiSl

deployment ever actu

ANSWER:

QUfiSl

customers did the pr

ANSWER:

name them or --

QUfiSl

ANSWER:

that —— that liked p

company called Du?on

It was part o_ the product

would distribute to any prospect

I .

ON: Was the proxy chaining

ally done ‘or a real corporation?

YES.

ON: And what —— what --

oxy chaining deployment?

The two -- one —— you want me to

ON: ?lease.

Okay. So one of the customers

roxy chaining exclusively was a

t. They had —— as most people know,

i: you know Du?on,,

really sort o: this

companies and brands

they have many, many subsidiaries in

—— it's a conglomerate o: other
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08
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08

08

08

08

08: ,

08: ,

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

08: ,

08: ,

08: ,

08: ,

08: ,

08

:30

:30

:30

:30

:30

:30

:30

:32

20

2l

22

23

24

25

So they had an incredibly complex internal

network,

solutions that they could

unique secure—access challenges.

QU fiSl ON: Were there other clients of

and so proxy chaining was one o:

find to solve some of

yours that deployed the proxy chaining?

AN

lot of times,

SWER: There were. mean,

the only

their

certainly, a

woild only know about it if they had

specific questions or issues or challenges around it. A

lot of times there —— you know,

involvement sort

that used it extensively.

called at the ti

another company

QU

betas of

evaluation?

QU

Exhibit 2,

AN

Computing articl

features —— new

O_ at the

there was more

field engineering team level.

believe Kodak may have been another one

me?

fiSl

Aventail Connect 3.l to

TR°4 0

fiSl

that used it,

ON:

YES.

ON:

SO...

Okay.

YES.

Can you

guess it was just

the press

take a look, please,

Exxon Mo —— or what were they

Exxon —— was

Did Aventail ever give

IOI

at

and let me know what it is?

SWER:

e that was written

ExtraNet Center solution.

This looks like a Network

to outline

features and bene_i -S O _ the Aventail

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:2 l

:2 2

:2 3

:2 4

:2 5

:2 6

:2 7

:2 8

:2 9

:2 L0

:2 ll

:2 L2

:2 L3

:2 L4

:2 L5

:2 L6

:2 L7

:2 L8

:2 L9

:2 20

:2 2l

:2 22

:2 23

:2 24

:2 25

QUfiS 1 ON: fourthCan you go down to the

paragraph? Do you

Computing?

see the one that starts Network

TR°4 0

QUfiS 1 ON: So through that sentence,

says: Network

?C 3.l ——

computing ted an exclusive test

TR°4 0

fiS l : and Connect 3.l betas --

TR°4 0

QUfiS l ON: in our real—world labs (R)

at Syracuse Univer

ANSWER:

sity.

YES.

QUfiS 1 ON: 30 you see that?

ER: Yes.

1 ON:QUfiS

trade shows or con

ANSWER:

Was there ever a point in time

that Aventail Connect 3.l was demonstrated at either

ferences?

Yes. Yeah, that was commonplace.

QUfiS

Exhibit 3.

Wr.

: Hopen

: is.

Exhibit 3 and

1 ON: Let me mark another document as

Hopen, i; take ayou will, please,

let me know i: you recognize

looks like a press release,

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

08

:w l

:w 2

:w 3

:w 4

:w 5

:w 6

:w 7

:w 8

:w 9

:w LO

:w ll

:w L2

:w L3

:w L4

:w L5

:33’6

basically,

time,

that peop_

show, that

Wetworld+Znterop show.

_e would see it, and i:

that we would put out there saying ahead o7

prior to —— looks like this show was the

We would put that out prior so

they were going to the

they would know that we were going to be

there and stop by and see whatever the latest and

greatest was.

TR°4 0
YES.

QUfiSl ON:

says:

will be featured at

Convention Center

Booth No.Aventail

sooth No. 8469?

:w L7

:w L8

:w L9

:w 20

:w 2l

:w 22

:34

:34

:34

ANSWER:

from May ll

NetWorld-

953 and at

YES.

QUfiSl ON:

whether, in fact,

Aventail

ANSWER:

actual event.

Aventail booth, whi

O:

We would have workstations out

ExtraNet Center?

Yeah.

ch is, you know,

Did you go to these

YES.

Live demonstrations at Aventail

Znterop at

thro

the

there was a live demonstration

believe

We had this running both --

Do you see underneath there it

igh l3

ExtraWet Center

the has Vegas

th at the

Extranet hot spot

Do you —— do you recall

thiswas at

there was an

a traditional kind

corporate booth that you would see at any trade show.

front with
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HOUSTON*DALLAS/FT. WORTH*CORPUS CHRISlI*AUSlIN*

Petitioner Apple Inc. — Exhibit 1028, p. 2261

fiASl lfiXAS*SAN ANTONIO



Petitioner Apple Inc. - Exhibit 1028, p. 2262

O8

O8
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:31 1

:31 2

:31 3

:31 4

:31 5

:31 6

:31 7

:31 8

:31 9

:31 :_O

:31"l

salespeople standing by those workstations.

they would show

and then they wo

Center Managemen

interface and

customers about

deploy it,

the sun.

The hot spot booth was more o;

?xtranet kind o:

:31 :_2

:31 :_3

:35 A4

:35 :_5

:35’6

could see them side by side and kind o:

contrast them.

pricing,

the Co

lid al

I CODS

those kinds o:

how they would use it,

multi—vendor area where people who had di

solut

QU fiS1

sentence there,

:35 :_7

:35 E8

:35 E9

:35

:35

:35

:35

:35

:35

you see where it says:

?xtraNet Center 3.1 will be available in June,

starting the $7,995?

ANSWER:

QU fiS1

knowledge,

Aventail

that's when Aventail started to o

ANSWER:

QU fiS1

ON:

ON:

OW:

Typically,

nnect client itsel: in operation,
--1

so show like the Aventail LXCIaN€t

ole and —— and, you know, the user

things and talk with

how they would

any question undermean, you know,

a

'erenL V?N,

ions could come and customers

compare and

And i: the secondyou look at

Aventail

price

YES.

And to the best of your

'er to sell

traNet Center 3.1?

YES.

Okay. Was Aventail Connect

Version 3.1 a successful product?

ANSWER: Yeah, it was well received.
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HOUSTON*DALLAS/FT. WORTH*CORPUS CHRIS1I*AUS1IN* fiXAS*SAN ANTONIO*.AS1 1

Petitioner Apple Inc. — Exhibit 1028, p. 2262



Petitioner Apple Inc. - Exhibit 1028, p. 2263

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:35 1

:35 2

:35 3

:35 4

:35 5

:35 6

:35 7

:35 8

:35 9

:35 :_O

:36 ll

:36 2-2

:36 2-3

:36 2-4

:36'5

QU

SCHHG OI:

Version 3.1?

AN

Mass Mutual,

Kodak. could

on and on and on

QU

QU

compensated today

AN

QU

Microso

fiSl ON: Can you give me examples o:

the customers that purchased Aventail Connect

SWLR:

Morgan Stanley,

——i

fiSl

fiSl

fo

SWER:

fiSl

TR°4 0

lhe Brincipal Financial Group,

Bear Stearns, Du?ont,

f you give me enough time,

That's --

So don't know how many you

ON: Mr. Hopen, are you being

r your time?

Yes.

ON: And you're being compensated by

'ime?

:36l6

:% L7

:36l8

:36l9

:% 20

:% 2l

:% 22

:% 23

:3624

:% 25

QU

your normal cons

AN

QU

your opinion that

AN

hats at Aventail

employee, right?

fiSl

Jlti

SWER:

fiSl

Av

SWER:

, ri

'{2 Yes.

ON: Are you being compensated at

ng rate?

Yes.

is itON: With all that in mind,

entail was a success as a company?

' di"erenLSo wore a number o

ght? was a founder. was an

was on the board, right? And so it

depends on which hat you want me to put on to answer
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:36

:36

:36

:36

:36

:36

:36

:36

:37

:37

:37

:37 :_

:37 :_

:37 :_

:37 :_

:37

:37

:37

:37

:37

:37

:37

:37

:37

:37

l that question.

Let's talk abou- i jrom a

In

you see Aventail as a commercial success?

L7 non—encrypted --

L8 AN

L9 QU

determination o:

AN

OJ

2 QUfiSl ON:

3 commercial shareholder perspective.

4

5 ANSWjR:

6 know, given the same statement,

7 Aventail —— or that

8 know, it was the best

9 Would call -ha- a su

LO QUfiSl ON:

you know,

Evan had detai_ed down here,

transaction for the

ccess? No.

Ll patents on its 3.l product?

2 ANSWJR:

3 QUfiSl ON:

4 could set up secire en

5 ANSWER:

L6 QUfiSl ON:

SWER:

fiSl

by the Aventail Connect software,

ON:

don't believe so.

Version 3.l o:

crypted connections,

Yes.

It could also be

Correct.

connections?

it makes

-ha-

would say probably not.

Did Aventail apply

dosense,

YOU

that

yo11

investors.

Aventail Connect

right?

used to set up

And when the host name request is received

a

whether or not redirection rules apply?

SWER:

fiSl ON:

Correct.

But just because a redirection

rule applies does not necessarily mean that it's going

Sunbelt Reporting & Litigation Services
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:37 1

:37 2

:37 3

:37 4

:37 5

:w 6

:w 7

:w 8

:w 9

:38lO

:38ll

:38l2

:38l3

:38l4

:38l5

:38l6

:38l7

:38l8

:38l9

:382O

:382l

:3822

:3823

:3824

:3825

to be ultimately an encrypted connection,

ANSWER:

QUfiSl

ru_e is applied,

software returns an

ON:

and at that point,

_)

ANSWER:

QUfiSl ON:

right?

Correct.

All righ . The redirection

Aventail Connect

address to the application?

Yes.

At that point, it hasn't tried

to contact the Aventail server?

ANSWf{:

application,

QUfiSl

it receives the

connection request

software, right?

ANSWI

QUfiSl

QUfiSl

request,

established, right?

correc'.

ON:

_3 address, i:

ON:

no connection,

ANSWER:

QUfiSl ON:

Eor —— for that particular

And then the application, a:

may or may not send a

back to the Aventail Connect

5 the standard sockets

“ it never sends a connection

secure or otherwise, will be

Correct.

Would you agree that it's

possible there are people out in the industry who don't

think SOCKS is a V?N protocol?
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08

:w l

:w 2

:38 3

:w 4

:39 5

:w 6

:w 7

:w 8

:w 9

:w LO

:w ll

:w L2

:39L3

:w L4

:w L5

:39L6

:w L7

:w L8

:w L9

:392O

:392l

:3922

:3923

:w 24

:3925

QU fiSl

TR°4 0

ON:

Yeah.

And in 2000, do you think it's

pretty likely that there are people out there who

thought that SOCKS was not a V?N protocol?

ANSWER:

QU fiSl ON:

Sure, yes.

In the Aventail 3.1 product,

did you ever consider using —— let me back up.

Have you ever heard o‘

using any o:

'fiSl

'TR°.4 0

'TR°.4 0

ON:

ANSWER:

would say probably not until 2002 maybe,

that timeframe.

QU

release?

QU

Aventail 3.1 were a_

3ut

fiSl

fiSl

I

ON:

ER:

ON:

_l standard domain names,

ANSWER:

QU fiSl

yeah,

3 9 S fiC?

Sure.

You've heard o7

YES.

Those are V?N protocols, right?

YES.

Did Aventail ever consider

those protocols in place of SOCKS?

No: until —— in the early,

somewhere in

not until later.

Not in conjunction with the 3.1

NO.

Domain names that were used in

right?

Yes.

They could all be resolved by
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08

08

08

08

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08

08

08:

08:

08:

08

:39

:39

:39

:39

:10

:10

:10

standard

ANSWI

domain names,

TR°4 0

don't think, in any o:

Yeah. We didn't manipulate

the products. We

would just passively inspect them.

(

--1
LII

: video clip.)

M {. 3OV[fli{S2 The next witness, Your Honor,

is Mr. Sterne from Trist "nformation Systems and

relating to the

TH:

DML'

COURT:

? project.

Okay.

(Video playing.)

QU

Can you please introduce yoursel:.

ANSWI

employee of Spar

QU

m 22

m 23

m 24

brie" description o:

college?

ANSWI

fiSl

TR°4 0

:a,

fiSl

TR°4 0

ON: Good morning, Mr. Sterne.

My name is Dan Sterne.

Incorporated.

ON: Mr. Sterne, can you give me a

your education starting with

Yes. I earned a bachelor's

degree in mathematics at the University of Washington in

1972 and a master's degree in computer science at the

University of North Carolina at Chapel Hill in l978.

QU

bit and focus on what

fiSl ON: I want to shift gears a little

believe is a specific example o:

some work that you did for DAR?A.

Have you ever heard of a project called

Sunbelt Reporting & Litigation Services
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O8:

O8:

O8:

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

o&_ L

w:_'

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

o&_ L

08: ,

O8:

O8:

O8:

O8:

O8:

pr

Dynamic V"

oject a

mo

ne

be

an

WO

ne

re

tween them,

d so forth,

uld be --

twork.

Dynamic Virtual

AN

QU

AN

QU

AN

QU

AN

_opment thro

QU

AN

even if

?rivat

SWER:

fiSl

SWER:

fiSl

?N project?

SWER:

fiSl

SWLR:

conceived,

igh it

fiSl

SWER:

tworks to be unified

ON:

ON:

ON:

e Network

Can ——

?A project?

Lt was funded by DAR?A, yes.

Were you involved in the

Yes, wa

Okay.

working with a couple of

S.

was the team leader

s li_e-ime.

What wa

flexible and scalable way o

in a way

S

DV?N was an attempt

And what was your role?

for the

other

: the idea and oversaw its prototype and

Dynamic V?N?

to find a

allowing separate

that the boundaries

they were separated geographically

would become very transparent so they

have the e

fiSl

TR°4 0

fiSl

TR°4 0

ON:

ON:

The --

addCan

Sure.

fect o_ being part o;

O

ODE

to that?

I COUISG.

And —— and what we sought to do
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O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

320

32l

322

323

324

325

was make it much easier,

more automated ——

that in a way that

So

kind of marrying of

network to be done rapid_

planning and with minima_

QUfiSl ON:

project?

ANSWjR:

ON:QUfiSl

Mr. Sterne,

Exhibit 2 and let

flR:

fiSl ON:

ANSWER:

between

being cc'd.

highlight of

the technical details of

sorry —— more automated way of

was very

Exhibit 2 a document labe_

Domenic Turchi and myself

This is an a-LempL

the design of V?N and to talk about some o:

much more automated, find a

doing

flexible and dynamic.

the goals were basically to allow this

separate networks into a unified

y without a lot of advance

human intervention.

When did you start the

would probably double—check my

think it was early in l997.

Okay. I'd like to mark as

_ed Sparta 1808 through

I'd like you to take a look at

me know if you've ever seen it

have.

Can you tell me what it is,

This is an e—mail exchange

with other people

-o describe the

how it would work.
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ON: And when was this document

created?

ER: October 28th, l997.

fiSl ON: And was it created by

ANSWER: It —— it was in the sense that

this particular document was created by him; however,

this was probably the result o: several iterations

between mysel: and Domenic Turchi.

QUfiSl ON: So does the firewall then make

the decision as to whether to create a VRN?

ANSWER: Yes, it does.

QUfiSl ON: And what actially creates the

Is it —— I'm sorry. Is it the firewall that

_y then creates the V1 after it makes a decision?

ANSWER: Yes.

QUfiSl ON: Did TZS ever demonstrate

Dynamic VRN at any IFDs or '%s?

ANSWER: Yes. It was demonstrated at

IF. I think it was 1.’. "t was the irs- "FD. It

was then —— that particu_ar techno_ogy was then kind of

put on hold for a while, and then I believe it was shown

at one o: the later Efis. I believe it was 3.1, but

would need to do1ble—check my records to be sure.

QUfiSl ON: I want to mark some more

Sunbelt Reporting & Litigation Services
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O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

620

62l

622

623

724

725

documen

document

Mr.

look at Sterne

it before.

QU

Exhibit 7 is,

AN

figuration o‘

may.

St

Let me mark as Sterne

a document labe_

erne,

Exhibit 7.

fiSl

SWER:

a'l

Din the _ED, E 1.

ER:

ON:

please?

the compu'

show the components that were being used

portion of

QU

?N demo

AN

QU

best of

VDynamic ?N at

AN

Again,

don't beliand

QU

appears to have

IF

the demons

fiSl

first page ot

HS

ON:

if

YES.

To the best of

Sterne

_ed Sparta l844

you could p_

don't know if

have.

It is a descr

trations.

SWER:

fiSl

D l

SWER:

Darrell Kindred wou_

€V€

fiSl

evo_ved over time.

ON:

your recollection,

.l?

_d be the only o

Darrel-

ON:

Who was

It was probably

Now,

tration that the TIS did

believe so.

who actually demonstra

_ was involved a

the

the individual,

Exhibit 7 a

through l854.

_ease take a

you've seen

Can you tell me what Sterne

theiption o:

ter networking gear used

with certain areas highlighted to

for some

your knowledge,

Exhibit 7 describe the

at IFD l.l?

Domenic Turchi.

ther person,

t this point.

Dynamic V?N prototype

Would you agree with

Sunbelt Reporting & Litigation Services
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O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

08:

how it was implemented,

within the scope o;

years,

with greater accuracy.

Darrell Kindred,

TR°4 0

QUfiSl ON:

ANSWER:

I'm not sure

believe it works,

correct.

who did the programming,

that's something that

“ your de
—— o

Well,

can te

can give you conceptua

but

ON:QUfiSl

would have changed over time?

would have changed over time,

because

720

82l

822

823

824

825

and, you know,

that's the nature of prototyping,

"t's just

ANSWER:

“ the idea.

You kind o:

then it —— as time and money permits,

crea'

though not

:e the other missing pieces.

So when it comes to actually

is not

‘initive authority?

woild say, aI-er l0 or l2

remember those details very well.

YOU

y how

think are most interesting to a particular audience,

you then back

But

may not be a hundred percent

So the implementation details

They —— implementation details

necessarily

the concept or the underlying ideas changed.

that the prototype is a partial implementation

develop the things that you

and

fill

is you generally pick

some things that you implement and some things that you

don't,

HOUSTON*DALLAS/FT.

at least initially.
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O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

O8:

QUfiSl ON: Do you think you're the best

person to answer those questions,

questions?

TR°4 0

those implementation

NO.

QUfiSl ON: And again, in order

exactly what

you'd need

ANSWER:

demonstrated, yes.

was demonstrated in the spring o:

to look at the source code?

To know exactly what was

QUfiSl ON: Now ——

ANSWER: Let me —— let me clarify that.

That would wouldn't be authoritative

either because the demonstration didn't show everything

that was in the imp-_ementation.

QUfiSl ON: And turn again to this figure,

It'sSparta l5l3.

istablishing V?N.

920

92l

922

923

924

925

ANSWER:

Dynamic Security ?erimeter —

Okay.

QUfiSl the domain names thatON: You see

are in that box in the bottom le_-?

ANSWE{: YES.

QUfiSl ON: Are those standard top—level

domain names?

question.

understand the_'m not sure
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08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08:

08

08

08

08

08

08

08

08

08

08

:50 E6

:50 :_7

:50 E8

:50 E9

:50

:50

:50

:50

:50

:50

QU1

domain name is?

ANSWER:

QUfiSl

QUfiSl

domain name that would be handled by an

domain name service?

TR°4 0

ON:

Do you know what a top—level

Sure, like .com and .mil.

Right.

Sure. .mil is a top—level domain

Is it a standard top—level

filE—compliant

ANSWER:

QUfiSl ON:

ANSWER:

to a standard protocol.

QUfiSl

that are being re

possess standard

ON:

:op—level domain names,

believe so.

And you understand what

filfl domain name service?

You're talking about conformance

Correct. So the domain names

ferred to on this page o‘ ?xhibit 5 all

correct?

ANSWER:

QUfiSl

?rivate Network,

ON:

as described in YOJI paper,

_n this example, yes.

Was DV?N, Dynamic Virtual

Exhibit 14,

was that ever sold as a commercial product?

ANSWER:

by my organization.

QUfiSl

sold by anyone?

ON:

Not to my knowledge. Not

To your knowledge, was it ever
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HOUSTON*DALLAS/FT. WORTH*CORPUS CHRISlI*AUSlIN**.ASl l*.XAS*SAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2274



Petitioner Apple Inc. - Exhibit 1028, p. 2275

O8:

O8:

O8:

O8:

O8:

O8: ,

O8: ,

O8: ,

O8: ,

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: _ :_

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

O8: ,

QU

apply for any pa

o_ the ideas tha

to Dynamic Virti

AN

--1-1
( .4

t to my knowledge.

fiSl Did —— did you ever seek or

al

t were expressed in

tent protection in connection with any

?xhibit 14 relating

?rivate Networks?

SW.

nd

'&: No.

of video clip.)

M{.

is Mr. Kindred,

project.

who

3OWjRS2 The next witness, Your

worked with Mr. Sterne on the

(Video playing.)

QU

Can you p_

AN

employee currently here at Sparta,

previous to my employment at Sparta,

McAfee,

fiSl Kindred.ON: Good afternoon, Mr.

_ease introduce yourself?

SWLR: _ am Darrell Kindred. I'm an

was in the ——and

was employed at

which was at times known as Network Associates,

as a senior research scientist there.

QU

at Sparta?

QU

Associates, was

assigned to?

fiSl ON: What is your current job title

ER: Senior research scientist.

fiSl ON: Okay. When you joined Network

there a particular project that you were

first project that

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

08

:m l

:52 2

:52 3

:52 4

:52 5

:52 6

:52 7

:52 8

:52 9

:52 :_O

:52 :_l

:52 :_2

:52 :_3

:52 :_4

:52 :_5

:52 :_6

:52 :_7

:52 :_8

:53’9

assigned to after joining was the

QU

the leader o

AWSWj

the mean,

contract that

fiSl

3V"

‘<2

ON:

the JV

he was directing the work.

QU

ANSWjR:

point, guess

would say,

fiSl

Dynamic V?N project?

ON:

was basically the lead developer,

the project at that time.

So

this code and —— and, you know,

in a —— and —— you know,

demonstrated at other

QU

?xhibit 1 a disk

:53

:53

:53

:53

:53

:53

IS

ANSWI

thatcan

directory have modi_

anytime that that

And in most instances,

fiSl

that code dated

TR°4 0

Dan asked me to,

facil

OW:

CD O:

can say it's

ica

?N team?

was the —— you know,

or the only —— the only developer,

and prepare

ities.

Dynamic V’

you know,

Who —— when you joined,

Dan Sterne was the leader o:

?N was one project under a genera_

Dan was —— was the project manager

it

really,

?N project.

who was

for, so

And what was your role on the

at that

Oh

look into

get it working on a --

‘or being

And let me mark as Kindred

a CD labeled Sparta 2236-1.

So there are a

dated.

file is modified.

in Kindred

The files in

few ways tha

?xhibi' ’?

this

-ion times that would be updated

ficationthese modi
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:53 1

:53 2

:53 3

:53 4

:53 5

:51 6

:51 7

:51 8

:51 9

:51 :_O

:51 L].

:51’?

times that

example,

I'm looking at in the

are February 1998,

DV?N 3 ‘older,

March 1998. There are a

couple back in November of 1997.

You know,

QUfiS1

the process o.

Red Cross LAN

the Red Cross

who's located

re

:51 L3

:51 L4

:51 A5

:51 :_6

:51’7

thereabouts.

wants to communica

"'11 use it

:51 :_8

:51 A9

:51

:51

:% 22

:% 23

:% 24

:% 25

server in the E

se-Ling up a VRN,

-0

ON:

could look at other

Now, can you describe for me

from thefor example,

-he FEMA LAN starting with a host on

LAN who wants to communicate with a host

on the FEMA LAN?

ANSWER:

‘erring to the original implementation

QUfiS1

ANSWER:

as an example

ON:

:e with a host

EMA LAN that

Okay. And again,

Rlease.

So a host in the Red Cross LAN

in the FEMA LAN. SO

-haL -here might be a web

someone with a web browser

in the Red Cross LAN may want to access.

that inc-

They wou_

OI

Jest to

"I name .

_d enter that

the operating sys

find the

They would type into their browser a U‘

_udes a host name

into their browser.

:em would then initiate a

for this host in the FRMA

The browser

DNS

_9 address that corresponds to that
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

:55 l

:55 2

:55 3

:55 4

:55 5

:55 6

:55 7

:55 8

:56 9

:56 :_O

:56 :_l

:56’?

Cross

intercept

a standard domain name server on the

the

request and relay it to the

then send the request

resolve the name so

in

forward

‘irewall

That

ll"St,

DNS server on the

:56 :_3

:56 A4

:56 :_5

:56 :_6

:56 :_7

:56 :_8

:56 :_9

:56

:56

:56

:56

:57 24

:57 25

address corresponded t

go to a server,

‘ormation cached, it

that

the req

DNS request wo

where the

DNS request.

DV?N agent would —— would basically proxy that

wherever it needed to be to --

that that loca_

firewall might a-

mi

lid go to the local Red

wouldDV?N agent

The DV?N agent would then

Jest to the domain name server.

believe that was —— there was typically

itsel-‘irewall

DNS

local server, which would

to

DV? —— that local

_ready have the

ght already know wha'

say, a

resolve that name.

back, it,

the firewall

the response

to have a --

within the F

address is

enclave in

HOUSTON*DALLAS/FT.

_3 address

again,

0 t,

t t

hat name, or it might have to

he FEMA LAN or elsewhere to

When the response to that reqiest comes

to the JV

and _ooks

the

Okay.

EMA LAN.

this case.

comes back

?N

from the local DNS server on

Theagent. DV?N agent inspects

_3 address o_

So that would be an

The

bccausc thc rcsponse is going

that remote server in it.

_3 address

DV?N agent will look at that

and —— and attempt

inside a community member,

to determine whether that

coalition member
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

57 l

57 2

£7 3

£7 4

£7 5

£7 6

£7 7

£7 8

£7 9

£7lO

:58 :_:i_

:58 :_2

:58 53

who

but

for which the mas-er

Manager.

may already have

the

know,

members will include a speci

subnet,

firewall,

from —— either directly

enclave.

:58 :_4

:58 :_5

:58 :_6

:58 :_7

:58 :_8

:58 :_9

:58

:58

:58

:58

:58

:58

within the F"

response to the

a V"

rewrite con:

is —— that is read by the V?N software that's part o:

the

the enclave

this is a di 'erent

for that

any of

each o;

what's the

so wha

?MA

each of

In order to do that,

members are is stored in

DNS zone that is

It's going to retrieve

those records

‘ication o"

the information on

DNS

information

as well,

maintained or

DNS zone is the Community

from ——

it cached as to who are the members o:

those enclave members

for

‘IAN,

"t wi'l DO

?N tunne_

firewall.

-ha

HOUSTON*DALLAS/FT.

tunnel wi-h

then signal

t the

to

figuration of

.he F?MA

the

So the

DNS regiest is an

that F?MA

_3 address range

:ever is the range o

for instance.

’irewall

from the Community Manager or

you

-he enclave

what's the

-hat si-s behind the

addresses

tice that it has not

firewall. "t

_3 address

will

the configuration

DV?N agent wi_l notice that the

from that

already configured

then

file that

firewal',

local ‘irewa'l,

It will write the new in:

and the ——

the local

formation in

fire --

there

firewall needs in order to establish the V?N

and it will

the

Sunbelt Reporting & Litigation Services
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O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O8

O9:

O9:

O9:

O9:

O9:

O9

O9

O9:

O9:

O9:

O9

:59

:59

:59

:59

:59

:59

:59

:59

:59

:59 L-

:59 L-

:59 L

:59 L-

:59 L

local VRN process on the —— on the Red Cross

reread its con:

configura

tunnel wi

thc

:ion,

:h the F‘LNUX

figuration,

it will initiate negotiation of a V1

firewall to

and upon rereading its

-irewall.

So that is the VRN agent in the -- I'm

sorry

Cross

with the corresponding so_

received this

response back to

_:_i

00 L

00 L

00 L

00’

‘irewall wi

Meanwhile,

ycah

ll

thi

in

S

the host that

inside the Red Cross

DNS response back,

thc VRN component in the Red

itiate negotiation o: a tunnel

tware on the FEMA.

which hasthe VRN agent,

will relay that

requested it inside the

LAN.

The Red Cross LAN host will now have the

9 address that it needs to send the actual request

the web server to ask

That reg

to

for whatever web page it wanted.

Jest will go out to the Iirewall

and through the tunnel that has been established to the

F '?NUX ‘irewall where it be the tunnelcome out ofwill

00 L

:00 20

:00 2l

00 22

00 23

00 24

:00 25

a:

network.

And at that point,

that end and be relayed on to the server in the FEMA

the client in the Red

Cross LAN and the server in the FEMA LAN are able to

communicate securely through this VRN tunnel that's been

established between their

HOUSTON*DALLAS/FT.

011:: Si ON:

firewalls.

So the name itsel

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9: ,

O9: ,

O9: ,

O9: ,

O9: ,

O9: ,

w:_'

om_ L

om_ L

om_ L

om_ L

om_ L

om_ L

om_ L

om_ L

om_ L

09:

O9:

O9:

O9:

O9:

O9:

O0

O0

O0

O2

O2

O2

O2

O2

02

the domain name that's associated with what you had

referred to as the F2 that domain name didn't

trigger the V?N being initiated;

that domain name request;

EMA server,

it was a response to

is that right?

ANSWj

the response are bo

contains

the DMLyou know

response to

intormation

needs to be set up.

M". SAYLES:

TiE

MQ. SAY’?S:

has not been sworn.

TiE

MQ. SAY’?S:

the exhibits?

THI COURT:

CO QTROOM Dj9UlY:

:h intercepted.

? agent

determine whether --

(End o

t this

COUQT:

COU' : Dr.

lhc rcgucst thc rcgucst and

The response is what

the information necessary to determine whether,

uses information out o: the

as par- o_ the

that needs to determine whether a new tunnel

: video clip.)

May it please the Court.

Keithtime, Microsoft calls Dr.

Okay.

and he—— its damages expert,

Ugone?

May approach and hand up

Yes, YOJ may.

Blease raise your hand.

(Witness sworn.)

MR. SAYLES: May it please the Court.

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9:

O9

O9

O9:

O9:

O9

O9

O9

O9

O9

O9:

O9:

O9

O9

O9

O9:

O9

O9:

O9:

O9:

O9

O9

02 l

02 2

02 3

02 4

m2 5

m2 6

02 7

02 8

m2 9

m2lO

mzll

m2l2

m2l3

0224

0225

m2l6

m2'7

?roceed.

 fiEfiNDANl'S W «SS, SWORN

fiXAM NAl ON

BY MR. SAYLES:

Q. Dr. Ugone, everyone in the courtroom knows that

we're under time constraints, so let's go to work right

the importance o:away, Without diminishing your work,

all right?

A. Okay.

Q. And let's Work rapidly.

Tell us your name, please.

A. My name is Keith Raymond Ugone. Last name is

spelled U—G—O—N—E.

Q. Where do you live?

A. I actually live in Grand Saline, Texas.

you've ever been to Trade Days on I-20 there in Canton,

live the next exit over.

m2l8

0229

m22O

0221

0322

0323

m324

m325

{ow long have you lived in Texas?

gived in Texas since l994, sir, about l6 years.

{ave children?

is aI've got two sons. Son No. l, Kyle,

and Son No.captain in the United States Marine Corps,

2, Casey, lives with me and goes to Tyler Junior

College.

sir?Q. What do you do for a living,

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O9:

O3

O3

O3

O3

O3

O3

O3

O3

O3

03 :_

03 :_

03 :_

03 :_

03 :_

03 :_

03 :_

03 :_

03 :_

O1

O1

O1

O1

O1

01

oz’

A.

referred to as a

damage quantifier.

Q.

A.

companies like VirnetX and Microsoft sometimes get in

commercial disputes,

wrong:

forensic economist or a damage guanti

and one o

ful conduct and claiming

damaged.

the alleged monetary damage,

So someone has to evaluate the amount o:

damage quantifier.

Q.

A.

independently evalua

the 'l35 patent and the

I'm actually an economist.

forensic economist,

The easiest way to think aboit

really had two assignments.

'l8O patent be

Somet

and I

Would you tell the ladies of the

it

they've been

and that's what

imes I'm

'm also a

jury what a

fier is.

is, is tha'

: them is claiming

monetarily

do as a

And what was your assignment in this case?

One was to

:e VirnetX's claim damages should

found to have

been infringed by Microsoft and also that those patents

are

opinion as to the monetary damages su

but

Mr.

found to be valid.

So if those conditions hold, have an

'ered by VirnetX,

was also asked to evaluate the opinions that

damages were.

Q.

HOUSTON*DALLAS/FT.

Reed presented in court as to what he felt VirnetX's

And before we get into the work you did on this

Sunbelt Reporting & Litigation Services

Petitioner Apple Inc. — Exhibit 1028, p. 2283

WORTH*CORPUS CHRISlI*AUSlIN*fiASl l fiXAS*SAN ANTONIO



Petitioner Apple Inc. - Exhibit 1028, p. 2284

09:

09:

09:

09

09

09

09:

09

09

09

09:

09:

09

09:

09:

09

09

09

09:

09

09

09:

09:

09:

09

oz1

oz2

oz3

:01 4

:01 5

:01 6

oz7

:01 8

:01 9

:01:_O

oz 2.1

oz 2.2

:01 23

oz 2.4

o5 2-5

:05 26

:05 :_7

:05 58

matter,

A.

undergraduate degree in economics

Notre Dame in 19 77, and

have the slide here. I've got my

from the Un

tell us about your educational background.

iversity o:

from

the University o:

in 1979. And

State University in 1983.

Southern Ca

?h.D.got my

So

straight years.

have a master's degree

which receivedlifornia,

:rom Arizonain economics

for 10went to college

Q. Would you tell us a bit about your work

experience a:

A. Well,

fter you got your

atter got my

OIME OI

?h.D.?

?h.D. in 1983, worked at

California State Northridge,

?riceWaterhouse,

them,

ballots. %ut

which

the company that coun

But then in 1985,

for a couple o:

worked Ior

al the way up t

o5 2-9

:05

:05

o5 22

o5 23

o5 24

:05

At

Group, and

SEVEN years.

Q. Have you done this type o:

Yes,

And have you testi:

o 2003.

the very end o:

have.

-hem

I've been there ever since.

2003,

joined

I'm sure you've just heard of

for 18 years,

fied in patent cases be:

So about

the California State University systems schools,

years.

:s the Academy Awards

from 1985

joined Analysis

six or

work in patent cases

Sunbelt Reporting & Litigation Services
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09:

09:

09:

09:

09

09

09:

09:

09

09

09

09

09

09:

09:

09

09

09

09:

09

09:

09:

09:

09

09

m l

m 2

w 3

m 4

:05 5

:05 6

m 7

w 8

:05 9

:05 :_O

:05 :_l

:05 :_2

:05 23

% L4

% L5

:% L6

:% L7

:% L8

% L9

:% 20

% 2l

% 22

% 23

:% 24

:% 25

A.

Q.

companies that the jury might

A.

Microsoft.

done this

have done

companies

Q.

to prepare yourself

in this c

A.

listing o

there are many,

Yes,

Have

work

you done this

familiar with by name?

have done

""0?
for AOL,

I've testified in pa‘

this work

type ot work

:ent cases.

for some

have heard o

I've done this work in the past

?lectronic

this

Let's get to your assignment.

ase?

Well,

work

that people have heard of.

for TiVo.

for Samsung.

Data Systems.

So a large number o;

: or be

IOI

have

What did you do

to give the opinions that you hold

we can see a s_ide here that shows a

: the documentation

just an overview.

documents

transcrip

everythin

summary o

Q.

, Vir

the trial testimony;

ts;

had interviews with

But

DGCX

YOU can see

reviewed.

many more documents than this.

—— VirnetX documents.

Actually,

This is

looked at Microsoft

considered

was reading deposition

had interviews with Microsoft employees;

Dr.

g tha reviewed.

f tha

Wow, you heard Mr.

materials that he reviewed.

HOUSTON*DALLAS/FT.

Johnson. You can see

This is probably a good

Reed testify about the

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9:

O9

O9

O9:

O9:

O9

O9

O9

O9

O9

O9:

O9:

O9

O9

O9

O9:

O9

O9:

O9:

O9:

O9

O9

06l

062

063

064

:06 5

:06 6

067

068

:06 9

:06 2-0

:06 ll

:06 2-2

:07 :_3

07 2-4

07’5

Reed haveEssentially, did you and Mr.

access to the same materials?

A. Yes. We would have had access to the same

materials.

Q. Now, as an initial matter, let me ask you this

fore we get started.

From an economic perspective what happens

i: the jury finds that Microsoft does not infringe these

patents?

A. Well, it isMicrosott found not to infringe the

patents in dispute here, then from an economic

perspective, there's been no monetary harm to VirnetX,

so there would be no damages.

Q. And if the jury finds these pa -s invalid,

what does -ha- mean?from an economic standpoint,

:07 :_6

:07 :_7

:07 :_8

07’9

leadA. And so that would, again, to the situation

where there's no monetary damages in that situation.

Q. All right. Now let's go to your opinions.

Refore we get into the details, give the jury an

:07

07 2l

07 22

07 23

:07

:07

overview of what your opinions are?

have a couple of First oneA. Sire. opinions.

is is that Mr. Reed, in his presentation, has

significantly overstated VirnetX's claim damages.

hold is thatThe opinions the parties,

they had negotiated a license to the patents in

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9

O9

O9

O9:

O9

O9

O9

O9:

O9:

O9

O9:

O9:

O9

O9

O9

O9:

O9

O9

O9:

O9:

O9:

O9

07l

072

073

:07 4

:07 5

:07 6

087

:08 8

:08 9

:08'O

dispute here, would have negotiated a lump—sum payment

would have ranged between $9structure and the payment

million and $l5 million for a license to the two patents

in dispute here.

Q. Mr. Reed did a Georgia—?acific analysis to

determine the royalty payment Lha- he Lestified about in

his testimony, and you were here for that?

A. Yes.

did Mr. Reed describe theQ. Essentially,

framework of a Georgia—?acific analysis proper_y?

08 ll

08'?

There's l5 Georgia—?aci;iche did.A. Yes,

and

:08'3

factors, I'm not going to dispute his presentation.

factors.think those are generally accepted

08 2-4

08 2-5

:08 1-6

:08 2-7

:08 2-8

08 2-9

:08 20

:08 2l

08 22

08 23

08 24

:08 25

Q. All right. So we won't go into details about

explaining those factors except as they relate in other

But did you do a Georgia—?aci;icways to your opinions.

analysis?

A. Yes.

Reed conducted what is known as aQ. Now, Mr.

hypothetical negotiation analysis; is that right?

A. Yes.

Q. Did you also perform a hypothetical negotiation

analysis?

did.A. Yes,

Q. In doing that in the legal framework you are to

Sunbelt Reporting & Litigation Services
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O9:

O9:

O9:

O9

O9

O9

O9:

O9

O9

O9

O9:

O9:

O9

O9:

O9:

O9

O9

O9

O9:

O9

O9

O9:

O9:

O9:

O9

081

082

083

:08 4

:08 5

:09 6

097

:09 8

:09 9

:09'O

follow,

A.

are you required to mak

have a slhave and

see a negotiating table here.

nego-ia -ion because the parties

nego-ia

make certain assumptions,

the right

make are that the patents are valid,

in

09’l Microso

‘ringed.

__t,

-e a license in the past

side o: the chart the

Some o:

And that the partie

09 2-2

:09 2-3

09 2-4

09 2-5

:09 1-6

:09 2-7

:09 2-8

09’9

VirnetX would be willing to give a license

patents we've been talking about and that MicrosoT

which

the assumptions

would have a willingness

e any assumptions?

ide on that, and you can

And it's a hypothetical

did, in fact, not

, but am required to

have listed on the --

re.

am required to

enforceable and

s, both VirnetX and

to nego-ia-e, that

-o -he

would be willing to acquire a license.

hypo-he

nego-ia

smart.

‘actors

:09 20

:09 2l

09 22

09 23

09 24

:lO

payment

reasonable expec

understood,

having reached an agreement,

-ion as prudent business

They have knowledge as

to help them determine

JSG O_
for the -he pate

But what's important

-ical negotiation is that

is in this

the parties go into the

people. They go in

to the relevant economic

the appropriate royalty

nts, and they have

-a-ions as to _

And then ‘finally,

u-ure events.

think as the jury has

nobody can kind o:

SO

agreement.

HOUSTON*DALLAS/FT.

leave this room without

they must reach an

Sunbelt Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:

framework o:But this is the general

hypothetical negotiation.

Q.

dictate

A.

trying to determine a reasonable royalty payment,

can one sideIn a hypothetical negotiation,

to the other the outcome?

Well, the best way to think about it is we're

and so

what that means is one side can't dictate the oitcome.

There has to be the inner play between the negotiations

to determine this reasonable payment.

Q.

here,

negotiation

which you do it;

A.

Q.

A.

you are required to do this hypothetica_

a case like we haveNow, in the context of

framework because that's the lega_ method in

is that right?

YES.

But do the real world facts count?

ASYes, the real world facts count. said,

these are business people going into the negotiations,

and so

informa'

there would have been relevant financial

tion and economic considerations at the time o:

020

o2l

022

123

124

,1 25

the hypothetical negotiation.

hypothe

informa'

Q.

negotiation.

So even though it's a

:ical negotiation, you're still using real world

:ion and real world economic considerations.

And let's talk about the hypothetical

Remind the ladies of the jury when it

would have taken place.

HOUSTON
Sunbelt Reporting & Litigation Services
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09:,,

09:,,

09:,,

09:,,

09:,,

09:,,

09:,,

09:,,

09:,,

09:,, i,

09:,, i,

09:,, i,

09:,, i,

09:,, i,

09:,, i,

09:,, i,

09:,, i,

09:,, ’

09:,, i,

09:,,

09:,

09:,

09:,

09:,

09:,

20

in

have required a license

A. Well,

03.

fringement,

That's the time o:

so that's

the alleged

it would have been in early 2003 or March

first

the point when Microsoft would

to the patents—in—suit, so

that's when the negotiations would have taken place.

have been discussed here,

Mi

mu

discussed at the negotiation,

economic questions that wou_

hypothetical negotiation,

th

Q. 3etween which parties?

A. And at

crosoft. So,

ch. don't know if

that time, SAZC owned

hopetully, "'m not

the patents that

so it'd be between SAIC and

hitting this too

that's disturbing to people.

Q. Could you tell us what would have been

A. Well,

ESEB.

pa.

wh

Those are two impor

to the patents—in—suit,

yment amount.

at are the --

addressed.

Q. And what types o:

Well,

what

But

"'m rea

and

there's really

‘irst one is what's the payment structure

So how much is going

ly here to present

_d be answered at

I've kind o:

two primary ones.

what topics?

is the

the

hinted at

The

for a license

and the second one is what's the

to be paid and

what's the structure o: those payments.

I've got a slide that shows two o:

:ant economic questions to be

payment structure are there?

them.

Sunbelt Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:

09:

09:,

09:

09:,

09:

There's actually various combinations,

to think about these two.

lump—sum paymen

structure,

paid~in—ful1

So the parties negotiate.

the amount of

have a license and a

patents that have been licensed,

payment.

: structure,

as the slide says,

the pavement as paid up

but it's easiest

The first is called a

and a lump—sum payment

is just sort of an up:

royalty payment.

They determine

front and then you

freedom to operate using the

so it's one—time

The second type is called a running

royalty,

that's one that

volumes go down,

either be a _ump—sum up:

running roya ty

,3 20

,3 2l

322

,3 23

324

,3 25

Q. Now in

THE

want

move

bent around there.

the volumes go up,

to lean back a li,

that microphone oit

and the easiest way to think about that is

Is __

there’

there's

payment.

COURT:

lH*'.

Q. (By Mr

Reed is contending

W

. Sayles)

_:O_',. a

could be based on volume.

,le bit

lN%SS:

So i:

s higher payments; if the

lower payments. So there can

front payment or there can be a

this case

Dr.Lxcise me, Ugone. You may

or move that. You can

It's sort o;a little bit.

Yo1're popping a little bit.

Okay.

Now, in this case you know Mr.

running royalty, right?
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

YES.

And your

front paid~in—full

opinion is that there would have been

royalty?

That's correct.

Q. And are there advantages and disadvantages to

either structure?

A. Sure. Yes, there's —— depending on sort o:

facts and circumstances and —— and the economic

circumstances surrounding the businesses and the

license, that dictates which of these makes sense. So

yes, there are advantages and disadvantages to both.

Q. All righ

hypothetica_ nego

t. Now let's talk about the

:iation. And could you tell the jury

what economic fac

hypothetical nego

,ors would have been important in a

tiation between SAIC on the one hand

and Microsoft on ,he other?

A. Well,

discussion.

I'm going to go through six topics o;

I'm going to briefly touch on the thousands

o ’eaLures and functionalities contained in the accused

so_,ware products

the accused functionalities;

Microsoft's patent licensing practices;

talk about SAZC's

technology.

Sunbelt

; I'm going to talk about the usage or

I'm going to talk about

I'm going to

failure to commercialize the SAZC

think we've —— the jury has heard of

Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

this.

with SafeNet and VirnetX,

We're only going to talk about the SAZC licenses

and I'm also going to talk

about certain value indicators that existed over time.

heard o:,

and put them in the context o_

negotiation so you can see how

some 0:
Now,

but what I'm going

these things you've already

to try to do is take these

,he hypothetical

these would be used in

the negotiating process to determine a reasonable

royalty payment.

Q. All right.

Can you explain the econom

0

throughout the past week seems

the

A.

Let's start with the first one.

ic significance

Iact that there were thousands o

Well, this -- from just

especially when you talk about Windows X

Vi sta,

€

witnesses use a computer.

helps the computer recognize

operating system,

displayed on a monitor.

computer recognize a printer

Those are all important

a,ures and

HOUSTON*DALLAS/FT.

'eatures and

‘unctionalities in the products that are accused here?

listening to trial

to be undisputed,

? and Windows

that there's many, many basic, bu‘

And

Well,

allows the

The

Sunbelt Reporting & Litigation Se

features and some o:

: important

functionalities in those operating systems.

think you've seen some of the

the operating system

the keyboard or the

text and the graphics to be

operating system helps the

so you can print documents.

the

rvices
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:

09:

09:,

09:

09:,

09:

thousands o ’eaLures that are included in the opera

systems in X? and Vista that we've been

Andup.

many hundreds, i

Q. And

significance o:

A. We_l,

think as we've also heard

f not thousands, o

that?

the signi:

at the comp_exi

Vis,a,

‘unctionalities,

over are just some limited

within this much larger so

,y o_

for example,

the

there's these

talking abou‘

_: A-

from an economic standpoint,

ficance of that

product,

,ha,

thousands o;

there's many,

s as well.

what is the

is i:

that with X? and

and what the parties are negotiating

features or

,ware produc

functionalities

: in a sense.

Q. The next economic consideration you mentioned

‘unctionalities.

,6 20

,6 2l

622

,6 23

624

,7 25

A. Yes.

that you would discuss is the usage o_

Would you explain tha

And this would be important to

,hese accused

:, please?

the

negotiators at the —— at the hypothetical negotiation.

And

3u

really looking a

t when I

have a slide on this one as well.

'm ta_king abou

,, irs,

the accused Iunc

just the X? and Vista operating systems in general.

relatively speaking,

junc

,ionalitieS re

obviously,

"I IJSEUJG, what I'm

o a , is sor

ative to

than the entire operating systems.

, o the usage o;

the usage o;

And

these accused

,ionalities are used in a much more limited sense

Sunbelt Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:

820

82l

822

823

824

,8 25

But in this example here, just tried to

an idea o_ tha, over —— i:give a little bi, oj that,

you look from 2003 to 2008, there were roighly 280

million copies o; X? and Vista in the United States.

But at the same time people that had client access

licenses that allowed LCS and OCS to be used with X? and

Vista, so those were licenses that would allow, in a

a combination o: these so_,ware products,S€IlS€, were

only about L5 million dollars —— l5 million copies.

we roundly _ook at those numbers, l4.8 million.

The point is that's much _ess than the 280

million, and that would be important to the negotiators

at that negotiating table.

Q. Dr. Ugone, I'm going to point out above your

head here the right—hand corner where there's a 3X

number there.

theAre there exhibi, references on

graphics that you've prepared to explain your testimony?

A. Yes.

Q. And so this data comes ‘rom intormation that

Reed?was available to you and Mr.

A. That's correct.

,ha,Q. Now Mr. Reed concluded had Microso_

,heagree to pay royalties relating ,o 'l35 paten

each and every copy o: Windows X? and Vista?

Sunbelt Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:

A. That's correct. So he's —— he is calculating

royalties on the big blue bar,

would be the —— my understanding ——

infringement,

combination o:

LCS and OCS.

for the

that there would have

Q. Do you agree with Mr.

do not.W0,

Q. Why not?

A. Well, if

business person at the negotiating

negotiating a license to

you know that there's an

Vista that

infringing way,

920

92l

922

923

924

,925

and so tha

the

awful lot of

economic consideration a

you think about i

'1

even though it's —— it

for the alleged

to be this

'l35 patent X? and Vista with

Reed's conclusion?

,, i_ YOU are 8.

table, while you're

35 and the 'l8O patent,

copies o; X? and

are not going to be used in an alleged

:'s going to be an important

, ,he hypothetical negotiation.

Q. For the 'l35 pa

with X? or Vista in order to use the

,enL, i _ one must use LCS or OCS

functionality

that's accused, have you done the math to see what that

usage is?

A. Well,

you get about 5.3 percen

Q. And what is it

regard?

A. Well,

you would —— i:

that Mr.

you do a division here,

Reed did in this

he was applying a royalty rate to all the

Sunbelt Reporting & Litigation Services
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09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09:,

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

:202l

the revenues associated withcopies o: ? and Vista,

them.

itthave to be a e careful. HeNow,

did some adjustments. "" think he hadyou reca'l,

40 —— 44 to 48 billion dollars of sales. He adjusted

that down ultimate_y to 30 billion, but it's still a

substantial number of the X? and Vista copies.

Q. So let me see i- understand this correctly.

Reed thinks Microsoft wouldIs it your opinion that Mr.

have, at the table, agreed to pay a royalty on over 250

mil'ion copies of X? and Vista even though both parties

:20 2,2

:20 2,3

:20 2,4

:20 2,5

:20 2,6

:20 2,7

:20 2,8

:20 2,9

:20 20

:20 2l

:20 22

:20 23

:20 24

:20 25

wou_d know those copies wouldn't infringe the 'l35

patent?

A. Well, he —— yes, he essentially is —— is giving

that opinion.

Q. And do you agree with that analysis?

do not.A. No,

Q. And from the standpoint of the hypothetical

negotiation, tell us briefly why not.

A. Well, again, think about what a —— what prudent

business people would do. And this is from an economic

And from an economic perspective,perspective. you'd be

_ooking at the limited usage o_ the features that the

_icense would be required to have Microsoft provide to

its customers, and those are much more limited than all

Sunbelt Reporting & Litigation Services
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O9

O9

O9

O9

O9

O9

O9: ,

O9: ,

O9: ,

09: _ :_

09: _ :_

09:_'

09: _ :_

09: _ :_

09: _ :_

09: _ :_

09: _ :_

09:_'

09: _ :_

O9: ,

O9: ,

O9: ,

O9: ,

O9: ,

O9

:20 l

:20 2

:20 3

:20 4

:20 5

:20 6

the copies o:

So a prudent business person wo

? and Vista.

lid not

agree to paying royalties on all the copies of X? and

Vista even with some adjustments;

the other side of

about it,

royalty base as well.

would have reasonable expectations as

account as well.

Q.

claims of

Grouping.

want to shift

the

Regarding

similar opinion?

A.

testimony

:22 75

was some discussion abo

YES.

I

And --

that there are

?eerNet A-
_)

that used the

s for Windows

there was only one application,

the negotiating table, if

'l8O patent

this

and

SA:and frankly, C on

thinkYCHJ

to the

So they would be taking that into

your attention now to

and the feature of RN

usage idea, do you

we've heard some of this

no applications using the

X?. We've heard testimony that

Windows Meeting Space,

?eerNet A?

it we get a little bit more

functionality in a sense,

in Windows Vis'_s and --

it

technical about it,

3N{3a Blus Grouping

bu- -ha- was rarely, 1

used in conjunction with Windows Meeting Space.

be fore,

again,

So, again,

but now we're looking at

there's limited usage and

likethe point is, was saying

the ?eerNet A? _s that,

the parties

realistically would not expect to have a huge royalty

HOUSTON*DALLAS/FT.
Sunbelt Reporting & Litigation Services
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O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

:22 l

:22 2

:22 3

:22 4

:22 5

:22 6

:22 7

:22 8

:22 9

:22 2-0

:22 ll

:22 2-2

:22 2-3

:22 2-4

:22 2-5

:22 1-6

:22 2-7

:22 2-8

:22 2-9

:22 20

:22 2l

:22 22

:23 23

:23 24

:23 25

base or payments on a huge royalty base when there's

those functionalities.much more limited usage o:

Q. And the parties would know that at the

negotiating table?

A. Yes.

Q. Now let me shi_- your attention to the other

area, the third area that you said you would address and

that's patent licensing practices.

Could you describe what you did in this

regard, please?

So looked at 20 Microsoft what's calledA. Yes.

inbound patent license agreements. And have to

explain that a little bit. But we're —— we're trying to

understand what are the licensing practices of the

in aparties at the hypothetical negotiation. So,

sense, you know, what are their positions going in and

how do they like to run their business with respect to

licenses to intellectual property.

And we can show a slide here. ?erhaps.

There we go.

Q. First of all, tell usbefore you go into that,

what inbound means in this context.

A. Right. So we have Microsoft inbound patent

license agreements. And think about it as inbound

versus outbound. On the inbound ones, it's Microsof

Sunbelt Reporting & Litigation Services
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09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

paying the money out to get a license coming in to use

those —— whatever patents are involved in the license

agreement.

So the inbound patent license agreements

I'm going to talk about is where Microsoft was the one

acquiring the pa-en In other words, they were —— not

acquiring the pa-en-, acquiring a license to use the

teachings of the patent. That's what we're talking

about.

Q. All right. interrupted you. I'd like you

to, using the slide as an aid, describe for the jury the

significance of the inbound licenses.

A. Well, what I'm going to do is just give you an

overview. There were 20 inbound patent license

agreements that Microsoft had entered into. And if you

look at those, virtually a‘l o them were non—exclusive.

They were software patent license agreements.

Generally, they had l0 or fewer patents associated with

them. They took place over the l997 to 2007 time

period.

So what we're trying to do here is look at

patent license agreements inbound that Microsoft had

entered into, really, kind o’ 'rom an economic

perspective to see in those pa-en- license agreements

what did they do. And all 20 of those were lump—sum

Sunbelt Reporting & Litigation Services
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O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

O9

:21 1

:21 2

:21 3

:21 4

:21 5

:21 6

:21 7

:21 8

:21 9

:21 :_O

:21 :_l

:21 :_2

:21 :_3

:25 :_4

:25 :_5

:25 :_6

:25 :_7

:25 :_8

:25 :_9

:25

:25

:25

:25

:25

:25

payments that Microso_

teachings o:

Q. And so

for the use o?

the patent.

icance o:what is the economic signi:

that at a hypothetical negotiation?

A. Well, Microso t, 'rom an economic perspective,

would go into the negotiations and that would be the

type oi payment

license to the

Q. Now let's shi_t

the technology in the

SLIUCLJIG that they would wan for a

'l35 patent and the 'l8O patent.

to the failure to commercialize

'l35 patent.

Woild you explain what you mean when you

say there was a

A. Right.

some 0:

been present at

we've entitled this chart,

call a market rejection o_

tha' — and

past week ——

additional

government agencies did not

the technology;

the economic

that

‘unding into this technology;

from a market perspective and

failure to commercialize the technology?

And what we're doing here is looking in

forces or pressures that would have

the hypothetical negotiation. And as

there was sort o_ what we

And we sawthe technology.

think the jury has heard this over the

Zn—Q—Tel did not want to do any

that various

want to pay any money to use

that investors and venture capitalists

from an economic

perspective were not willing to invest in the

technology; that businesses did not want to use the

Sunbelt Reporting & Litigation Services
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09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

09

:25 1

:25 2

:25 3

:25 4

:25 5

:25 6

:% 7

:% 8

:% 9

:% ’0

technology.

into a license agreement with SA;

the technology

agreement.

So what we have here are a series o;

indicators o:

in the technology,

important.

Q. And what are the economic implications o:

:% ll

:% L2

:26’3

:% L4

:% L5

:% L6

:% L7

:% L8

:% L9

:% 20

:% 2l

:% 22

:% 23

:% 24

:27

A. Well, so wha

And we've even heard abou

for six months,

the unwillingness o:

IeNet entering

bu_C, _-er evaluating

termina

the mar

tailed attempts by SAZC to commercialize?

t you would have is S

the hypothetical nego

O 0

been top o:

-hers out in the marke

technology to provide

the mind to them,

tempered or lowered some o:

:iation, in a sense,

funding.

and that wou

their expectat

type o: payment tha- -hey could get for a

the —— to the use of

about here.

And, in

license agreements

2002,

believe occurred in D

that license

ket to invest

and that would have been very

AZC going into

on the heels

tplace unwilling to invest in

So that would have

ld have

ions o_

license

-he technologies we've been talking

fact,

hypothetical negotiation in early 2003.

So, from SAIC's mindset,

the SafeNet rejection of

there's sort o:

ecember o:

which would have been only months before the

’icult economic situation where no one is willing

Sunbelt Reporting & Litigation Services
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O9

O9

O9

:27

:27

:27

:27

:27 :_

:27 :_

:27 :_

:27 :_

:27 1

:27 6

:27 7

:27 8

:27 9

:27 :_O

:27 :_:i_

:27 :_6

:27 :_7

:27 :_8

:27 :_9

:28 20

:28 2l

:28 22

:28 23

:28 24

:28 25

to to invest. And they're goi ng to know from an

economic perspective that riskiness associated with this

technology.

GX

th

Mi

indicators no one's willing to inves-

pectations would be,

em

CIOSOI

would p_

were wi_

Q.

ft that wou_d know these same things,

All right.

to the willingness to accept

_ling to pay.

And not only would t

but it WOJ

Now from the other

_ace downward pressure on the amount that

Because the

Let's let

license to the patents—in—suit.

id

SA:

entify two

C Sa feNe

licenses?

A. Well,

licenses.

Mr.

about the 20 percent.

realize is that was sor _

Mr.

agreement o

SA

t

There's the SAIC/SafeNet license

Reed made adjustmen

ZC/Sa_:eNe

HOUSTON*DALLAS/FT.

_icenses to the pate

the SAZClicense and

hat temper what their

ld also could lead

a lump—sum amount.

perspective, you have

and that

they

re's been market

in the -echnology.

's talk abou- -he

You heard Mr. Reed

nts, specifically the

VirnetX license.

What is your opinion regarding those

Well, the

.0.

But the point

the safe20 percent,

license agreement o:

we have to be very careful wi -h

-ha-

Reed used as a —— as a key benchmark and he talked

first thing we have to

a beginning point that

is with the SafeNet license

or I'm sorry —— the

20 percent, the

Sunbelt Reporting & Litigation Services
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:28 l

:28 2

:28 3

:28 4

:28 5

:28 6

:28 7

:28 8

:28 9

:28 2-0

:28 ll

:28 2-2

:28 2-3

:28 2-4

:28 2-5

:29 1-6

:29 2-7

:29 2-8

:29 2-9

:29 20

:29 2l

:29 22

:29 23

:29 24

:29 25

SAIC/VirnetX agreement l5 percen

takeaway is while those were sta

agreements,

did not receive any payments

fact,

did not make any payments.

And to be aWall":

VirnetX license agreement.

fixed payments that had

there's been no payments.

from SafeNet.

to be made each year,

think the important
«I

:ed rates in the

SAZC has not --

inAnd,

what SafeNet did was terminate the agreement and

little careful on the

There were some $50,000

thinkSO

they might have paid close to $200,000 up to this point,

but they have not made any royalty payments related to

So that's whatproducts. mean

payments.

benchmarks being used by Mr.

a product where royalties have to be made

the product, that has not

Q. All right. Next, let's

value indicators

A. Right.

Q. Can you tell us what you mean by this,

A. And what I'm looking at

look at the documentation and if

happening, and

were the businesses looking at,

Reed.

I'm going to say contemporaneously,

when say there's no

But the key is that these were key

But in the sense o:

from sales o:

occurred.

talk about the various

that YOJ said you would discuss.

please?

here is that i: you

you look at what was

what

how were they valuing
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:29 l

:29 2

:29 3

:29 4

:29 5

:29 6

:29 7

:29 8

:30 9

:30 2-0

:30 ll

:30 2-2

:30 2-3

:30 2-4

:30 2-5

:30 1-6

:30 2-7

:30 2-8

:30 2-9

:30 20

:30 2l

:30 22

:30 23

:30 24

:30 25

you can see this sor- o_ Limeline across thethings,

bottom. And will just go through it quickly. That

in that timeSA"C interna y around February o‘ 7001,

period, was _ooking at valuating a company that had the

SAZ — SAZC technology at about $15 million.

Zn—Q—Tel, in their discussions with SAZC,

said no that the value's really this point currently.

That's what we're ta_king about, at that moment in time,

the value is $10 mi1'ion.

The venture capitalists were saying back

to SAIC at this moment in time, it's worth $l2 million.

that shows that SAIC wasAnd there's even a document

valuing the technology, not a company incliding the

but the technology iLsel_, that moment intechnology, at

time at $2.7 million.

Q. Let me stop you right there for a moment.

A. Okay.

Q. Wow we have on the graph that the ladies are

DX number under each one o_ -hese. Are theseseeing a

the documents that support what you're saying here and

where these numbers can be found?

A. Yes.

Q. I notice that there are two green bars on the

graph. Could you explain what those mean, please?

A. Yes, sir. Two green lines, now a box is above
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om_ L

om_ L

om_ L

om_ L

om_ L

om_ L

09: ,

09: ,

09

09

09

09

:30

:30

:30

:30

:32

:32

:32

:32

them.

when the

2002,

Q.

million amount that

A.

Q.

chart that has

A.

But the

and

first one

timeline. So tha

firs

'l35 paten

All right.

that an SAIC in

Yes, i

So tha

discussing a po'

company.

trying to raise some

And c

t is.

tentia

O_

is

Now,

was

technology just before the hypo‘

Larsen 4/3 be-

the two

sued and

put on

:ernal document?

t was in ApriL 20

_ow it.

that was

then the second green bar to the right o:

:'s March of 2003.

before we move on,

thetical nego

03.

spino o

1rrent_

funding,

_y at that point in

but they put

tells us in the timeline

December o:

the value of the

What is that?

They were

tiation,

the

tells us or shows us diagrammatically where

the hypothetical negotiation would have been on this

this $2.7

is

see a $15.4 million number on the bar in the

the technology in the

time they were

a value at

l5.4 million on —— on the company with the technology at

this point.

Q. All right.

into this one.

Mr.

O-

'?lainti

A.

HOUSTON*DALLAS/FT.

Now, want

Qut Lir

’icer and Chairman o;

in this case?

st o all,

to get

Mr.

the Qoard o‘

Kendall Larsen who is currently the Chiet

That's correct.

‘ VirnetX,

Harsen is

the
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32 l

32 2

32 3

32 4

32 5

32 6

32 7

32 8

32 9

s2l0

szll

s2l2

s2l3

s2l4

s2l5

s2l6

s2l7

s2l8

s2l9

3220

3291

Q. 3U- at

formafore the

A. Yes.

And so is what we have Mr.

CC?

YES.

Let's take a

first, tel_

Tha

_ook at

t's April 25th,

this document, what that

company VirnetX?

Exhibit

us the date o

2003.

Larsen negotiating

3l93 that is shown

: this.

Q. And on the second page there is a reference to

Kendall Larsen.

A. YES.

attachment there, yes.

Do you see that?

It's highlighted in yellow and there's an

Q. It says Larsen's cap table indicates our

proposed ownership position post funding.

And then is there an attachment that has

Mr. Larsen's table?

A. Yes.

Q. Let's look a-

But on

'5,384,6l4.

3322

3323

3324

3325

figure o‘

Wel_,A. at the c

L

this

negotiating this spino

that moment in time.

ha-.

Tell us what

company, tha

they were placing on the company and

table in the document there's

that is, please.

irrent time that they were

t was the value

the technology at
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09:

09:

09:

09:

09:

09:

09:

09:

Q. All right. Now, let's go back to your value

indicators. see there is an $18 million value at the

end there. Can you tell us what that is?

A. That's in October 2006 and that was

negotiations between SAIC and VirnetX, and the concept

there was that VirnetX was trying to get SAIC to provide

some additional cpnding ‘or VirnetX, and so they were

discussing then what a perceived current value o: the ——

what the company was at that moment in time.

Q. So, here again, private discussions between

"C on the one hand and VirnetX on the other?

A. Yes.

Q. Let's take a look at Exhibit 3165 that's

‘erenced there. And can you tell us firs- what this

is?

A. Yes. Again, here's an e—mail October 9th,

2006, and you can see it was from Mr. Larsen.

Q. Kendall Larsen, CEO and co—founder o: VirnetX?

A. Yes.

Q. And at this time, does this document show what

the perceived value o: the company was?

think i‘ we --A. Yes,

Let's go to the next page.

Right. So --

From the document, tell the jury what we're
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O9

O9
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O9
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:31 1

:31 2

:31 3

:31 4

:31 5

:31 6

:31 7

:31 8

:31 9

:31 :_O

:31 :_l

:31 :_2

:31 :_3

:31 :_4

:31 :_5

:31 :_6

:35 :_7

:35 :_8

:35 :_9

:35

:35

:35

:35

:35

:35

seeing here.

A. Well, di 'erenceyou can see a little bit o: a

of to VirnetX'sopinion, but it ranged from $l2 million

But that was theproposal of $18 million. range they

were discussing.

Q. And is this at a time when they even knew they

might have legal claims against Microsoft?

A. Yeah. There appears to be a reference to that.

VirnetX leads legal claims for M—Co, which my

understanding is Microsoft.

Q. Have you seen the depositions that explain

A. Yes.

Q. And even though they knew they may have legal

claims against Microsoft at the time, the numbers being

mentioned were between l2 million and l8 million between

the two parties?

A. That's correct.

Q. You have heard Mr. Reed's damages conc_usion

earlier this week, and let's go back to your va_ue

indicators.

And see on the right—hand side the

- Mr. Reed presented to the jury. Do you
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:35 1

:35 2

:35 3

:35 4

:35 5

:35 6

:35 7

:35 8

:35 9

:35 :_O

:35 :_l

:35 :_2

:36l3

:% L4

:36l5

:36l6

:% L7

:36l8

:36l9

:% 20

:% 2l

:% 22

:% 23

:3624

:% 25

Is Mr.

NO. What's going on here is,

facts that we've just discussed?

again,

Reed's damage conclusion consistent with

we've

looked at all the economic indicators and economic

considerations that would have been discussed at the

hypothetical negotiation. And here we have the value

indicators and we see them over time that they're stable

in this range of,

incorporating the technol

Now we have to be a little bit careful

our comparisons, but what

the time of

2003, he's saying the out

negotiation would be that

agreed

ultimately lead to $74? million in royalty paymen

ogy, o:

Mr.

the hypothetical nego

when you look at a company that is

around $15 million.

COHK3 O_

SAZC and Microsoft wou_

to a running royalty payment structure that

that point to basically the end of 2009

temporaneois documents

iments at the moment i

that's a stark contras

Q. You

Georgia—?acific analysis,

l5 factors on the board t

earlier we wouldn't go into detai_

But that is in s

told us earlier tha

are

n time

t.

tiation in 2003,

-he hypothetica_

in

Reed is saying is around

March

_d have

would

-s from

think it is.

tark contras-

telling us or

from 200l

and le'

hat to'd --

-o what the

the

to even 2006.

t you did your own

hcrc arc the:'s takc

into a'l o"

to_d the jury

those,
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:37 :_O

:37 :_l

:37 :_2

:37 :_3

:37 :_4

:37 :_5

:37 :_6

:37 :_7

:37’8

factors that Mr.but these are the same Reed put up?

A. That's correct.

Q. And did you incorporate all o:

and more into your testimony today?

andA. Yes. did a substantial analysis,

looked at all of these factors and then summarized my

opinions today.

Q. And everything that you've diSCJSS today, would

both SAZC and Microso_- have known all o: these

time o:considerations at the the hypothetical

negotiation?

said at theremember whatA. Yes. "n ‘act,

beginning. You have a hypothetical negotiation, you

have the willingness to negotiate, and you have the

reasonable knowledge and expectation such that the

parties can go in smart. They're prudent business

people. They're prudent negotiators. They would know

“ these things in the hypothetical negotiation.

:37 :_9

:37

:37

:37

:37

:37

:37

Dr. Ugone, what did you conclude based on your

analysis o:
‘IC

the Georgia—?aci "actors and everything

you've discussed today and everything you studied in

‘or your testimony?preparation

A. Well, have reached the conclusion that

Reed has substantially overstated claim damages, and

-he reasons that I've provided today, the parties
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:38

:38

:38

38'

38'

38;

:w'

:37 1

we 6

we 7

we 8

we 9

£8;O

well

would have entered into a license agreement at the

hypothetical negotiation but it would have had a

lump—sum payment structure, and the amount of the

payment would have been between $9 million and $15

million.

Q. One final

found not to be in:

the 'l8O patent is

would happen?

A. Well,

change. So

in -he‘ringed bu-

infringed, what

Z've j

this is if -he

thing. Now, i

fringed or is

f the

found to be in:

JSC

'l8O is

changes is the date of

negotiation moves to March 2007.

fi8;6

fi8;7

£8;8

£8;9

£820

@921

3922

3923

3924

3925

the same.

So even though the date moves

—— a couple of

fringed and valid,

The par

"t's now going to be VirnetX and Microso_

'l35 patent is

found to be invalid but

what

things would

'l35 is not valid or is not

found to be valid and

the hypothetical

ties change.

the underlying economic considerations wo

-. But many o:

lid still be

forward a

little bit and even though it's now VirnetX and

Microsoft instead of SA

the conclusion,

considerations,

because of

"C and Microsott, have reached

the underlying economic

that the answer would still be between

$9 million and $15 million in a lump—sum payment

structure.

MR. SAYLI ?ass the witness.
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:w 2

:39 3

:w 4

:39 5

:w 6

:w 7

:w 8

:w 9

:10

:10

1022

1023

THE COUQT: All right.

ladies o_All right, the jury,

morning break at this time. So we're goin

recess until 5 minutes until ll:OO, and

clock has not been moved forward so we --

daylight savings time,

break. Be in recess.

COJRl SfiCUR fiR2

(Jiry Olt.)

TEE COU{l:

All right. Wr. ?oWers,

your reurging oftaken a look at wanting t

cross—examine their rebuttal —— ?lainLi

9

DO

we

Blease be seated.

0

Thank you.

think we'll take our

to be in

te that our

are (DD

and it will be about a l5—minute

All rise.

the Court has

"s rebuttal

2007 le-witness with the December l7th, -e
I from

VirnetX's counsel to Microsoft's counsel regarding the

point—to—point

tunneling protocol, and I'm not going ——

stand by my riling and exclude the letter

the reasoncross—examination purposes for

paragraph that

VirnetX's interrogatories.

And in paragraph 19 o" ’irsL set o_their

interrogatories, VirnetX identi

and then lists A through S of the accused

tunneling protocol and the layer 2

am going to

fied the accused

features.

for

that the

you're referring to is a response to

features

And

apparently in response to a meet and confer with
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O9:

O9:

O9:

O9:

09:

Microsoft's counsel, VirnetX responded back as

Without prejudice in an e

responding to these interrogatories,

in the accused products are as

some more speci 1c

the interrogatory.

have been in their in:

pleading,

%ut

'eaLures than the accused

don't think that

would allow you to cross—examine,

or_ to assist you in

foundthe features

And it listsfollows.

features in

that —— if it had

fringement contentions or in a

but

don't think where attorneys are trying to give guidance

on discovery wou_

to our patent ru_

_d be such an admission and are contrary

_es desire to have meet and confers.

And so that will be my ruling on that.

With regard to the Court's charge,

a dra_ - ready that Ms.

and a.

objections to

quick matter o:

depositions to play and Lha

We'll have a motion

HOUSTON*DALLAS/FT.

-er we conclude

the Cour

Li

the

:'s

'TY°.4 0

T

M'.

ire

understand

we have

will be passing out to you,

evidence, I'll hear any

charge.

Be in recess.

raise aYour Honor, could

Yes. Uh—huh.

to maybe save some time?

-ha- the Defendant has two

for JMOf

they then intend to rest.

that we'd like to make at
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:59 :_

:59 :_4

:59 :_6

:59 :_7

:59 :_8

:59’9

that time unless the Court would prejer

agree to de:fer that until, guess, SOHK?

-haL we all

time over the

lunch hour or —— in order to avoid breaking up the

testimony and we're

parties,

conclusion o‘

:59

:oo2l

0022

0023

0024

:oo25

Q.

we wil_

THE

a'l

Dr.

do

COJRT:

that

the ev

MR.

COJ

(C

TEE

All

MR.

RY MR. CASSADY:

Ugone —— good morning,

is Jason Cassady.

couple o:

A.

Q.

time constraints here,

HOUSTON*DALLAS/FT.

We have,

And as Mr.

%O

QT:

trying to ge-

%ROW:

’?Y:

Lha

finished.

-'s agreeable to the

immediately after the

idence as well.

Yes,

Thank you,

All righ'.

{l SfiCU lY OFF C1

{l SfiCU lY OFF C1

Jry in.)

COURT:

right,

CASSAD

CROSS-

: times before,

yes.

Sayl

and

Counsel.

Y:

fiXAM NAT ON

Dr.

correct?

Good to see you.

es said earlier,

Your Honor

Ugone.

that will be

Your

?lease be seated.

You may proceed.

May it please the Court.

My name

think we have met more than a

we're all under

I'm going to ask you to
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:00 2
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:00 6

:00 7
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:00 9

:00 2-0

:00 2-1

:00 2-2

:00 2-3

:00 2-4

:00 2-5

:00 1-6

:00 2-7

:00 2-8

:00 2-9

:00 20

:00 21

:01

:01

:01

:01

please answer just the question that ask and to give

Mr. Sayles a chance on redirec- -o come back and clari:

anything that he thinks was untair. "s that fair?

A. I will agree with that, yes.

Q. Okay. Okay. Now, Dr. Ugone, you

expert report in this case, correct?

A. Yes.

Q. And take it we can rely on your expert report

to accurately —— accurately portray your opinions in the

case?

A. Yes.

Q. And think you've already actually mentioned

it, but your report included an opinion as to damages

just for the 'l8O patent, correct?

A. Yes.

Q. Okay. And then you a_so said it included an

'l35 and the '1opinion for the 80, correct?

A. Yes.

it said 9 to $15 millionQ. But it was ——

those opinions, correct?

A. Yes.

Q. Okay. So, no matter how many patents are in

this case, the answer —— your answer is 9 to $15

million, correct?

A. Yes.
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Q. Okay. Now, Dr. Ugone, this isn't your

it?case that you've worked for Microsoft, is

That's correct.

Okay. And in this case you're testifying to a

agreement, correct?

Yes.

in mind --Well, with that

MR. CASSADY: Let's go ahead and pull up

slide number 2, please.

Q. (By Mr. Cassady) would like to ask you this

question: How many times, including this case, have you

testified to a lump—sum on beha o WouldMicrosoft?

it be once, twice, or three or more times?

"'11 the four or more timestake oA. Actual'y,

and then it wou_d be accurate to say three times.

Q. Okay. So at least three times then; that's

could ask a clarification.A. Let me —— t

fact, here, will help you with the answer: can

m223

m224

m225

four times for Microso -, threeremember being retained

and in those three times,times testified at trial,

gave a lump—sum opinion.

So, it's not at least three times

it's three times.fied,

Okay. Fair enough.
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:02 l

:02 2

:02 3

:02 4

:02 5

:02 6

:02 7

:02 8

:02 9

:02 2-0

:02 ll

:02 2-2

:02 2-3

:02 2-4

:02'5

Now,

'?lainLi

sir, you've also testified in cases

or the patent owner, correct?

Yes.

Q. Okay.

correct?case,

A. You took

willing to say yes,

patent holder to eva_

Q. Okay.

that when you've been hired by people

patent,

cases,

And so --

which is —— which is seeking a royalty

a reasonable royalty in those cases,

The patent owner like VirnetX in this

it a little bit butfarther,

I've —— I've been retained

_uate their damages, yes.

Dr.so isn't it true,

that own the

in those

you have

never testified that a lump sum was appropriate?

A. Again,

"'ve testified as

:02 1-6

:02 2-7

:02 2-8

:02 2-9

:02 20

:03 2l

:03 22

:03 23

:03 24

:03 25

given opinions in

amount on the ?lai

Q. Well, at

and testified for

lump sum was appropriate,

A. That's correct.

weren't the same.

Q. Okay.

MR.

well, actually,

Now,

At trialjust need a clarification.

haveto running royalty rates.

the report where it's a lump—sum

"s side as well.nti

trial you've never stood under oath

a '?lainLi , that aa patent owner,

correct?

The facts and circumstances

sir ——

CASSADY: Could we put up slide --

apologize.
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ma 1

ma 2

ma 3

ma 4

ma 5

ma 6

ma 7

ma 8

ma 9

m3lO

mall

m3l2

m3l3

m3l4

m3l5

m3l6

m3l7

m3l8

m3l9

m32O

m32l

:04

:04

:04

:04

Can we put up slide 7?, Mr. Moreno?

Q. 3y Mr. Cassady) Dr. Ugone, you put this slide

up just a few minutes ago and said that this included

all the indicators o: the valuations of VirnetX or the

SAIC technology, correct?

A. I think you've misguoted me. said they were

value indicators. There's obviously additional ones in

my report. was trying to give a representative sample

but i_across time, that was what you were meaning to

say, then I'll agree with that. "5 you're trying to say

this was all o:that them, would say no.

Right. Well, fair enough.

The point is these are the ones you chose

to show the jury, correct?

A. Yes.

the va_uationsAnd this is not all o.Q. Okay.

techno_ogy,that were done on the VirnetX and SAZC

correct?

A. There are some additional ones, yes.

Q. Okay. Well, let's talk about some o:

additional ones.

MR. CASSADY: Can you bring up slide l9,

Mr. Moreno?

Q. (By Mr. Cassady) Now, Dr. Ugone, can you see

here this is a Cambridge Strategic Management Group?
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:01 1

:01 2

:01 3

:01 4

:01 5

:01 6

:01 7

:01 8

:01 9

:01:_O

:01:_]_

:01:_2

:01 :_3

:01:_4

:01:_5

:01:_6

:01:_7

:01:_8

:01:_9

:01

:01

:01

:01

:05

Now, you read the reports by the Cambridge Strategic

Management Group, correct?

did.A. Yes,

Q. Okay. And do you see this bullet point

highlighted, it says: 3usiness case analysis indicates

a total net eraser, net present value of $190 million.

sir?Do you see that,

I'm aware o: thisA. It says l9O million.

think there's a lot more thandociment, and going on

but thatwhat we're showing the jury, don't disagree

that's what it says. But also this was not believed by

anyone.

Q. Okay. Well, let me just ask you this: You

agree that Net?raser is a reterence to the technology in

this case, correct?

Yes.

Okay.

Yes.

Q. So, that might as well say business case

analysis indicates a total VirnetX net present value o:

$190 million, correct?

A. I'm sorry. Could you say that again?

Q. You would agree with me that we can replace the

the VirnetXword NetEraser in this quote with VirnetX,

technology, and that would be accurate still? It's just
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:05 1

:05 2

:05 3

:05 4

:05 5

:05 6

:05 7

:05 8

:05 9

:05 :_O

:05 :_:i_

:05 :_2

:05 :_3

:05 :_4

:05 :_5

:05 :_6

:05 :_7

:05 :_8

:05 :_9

:05

:05

:05

:05

:05

:05

a synonym, correct?

A. Yes. "“ you wanted to do that, you could do

that. But, thatobviously, there's a lengthier document

has some underlying assumptions that were not accurate

and that's why this number was not accurate.

Q. Well, understand that you feel that way,

butDr. Ugone, you didn't show this $;9O million

valuation to the jury in your analysis and tell them why

it's inaccurate, did you?

butA. No, I'd be willing to do that now i:

would like.

Q. Well, maybe Mr. Sayles will ask you that.

MR. CASSADY: The next one, Mr. Moreno, is

slide 20, please.

Q. (Mr. Cassady) Here's another one by CSMG. And

let's just get some backup information on this,

CSMG is notDr. Ugone. SAZC, correct?

A. That's correct.

Q. It's a third—party company that went out and

did this valuation, correct?

A. They were doing valuations, yes.

Q. Okay. So CSMG in this one here, they said the

correct?net present value was $264 million,

ThereA. I don't disagree with what it says.

thehave my same comments about invalidity o‘ this
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:05 1

:05 2 . Okay. And then ——

:06 3 MR. CASSADY: So let's just —— let's just

:06 4 go ahead and go back to slide 22, Mr. Moreno. 22.

:06 5 apologize.

:06 6 Q. (By Mr. Cassady) Now, you were showing this to

:06 7 the jiry at leas for one reason, to show Lha- i- wasn't

:06 8 fair to Microso_- -haL these valuations were this low,

:06 9 and at the end, $242 million was being requested, right?

:oe;O A. I don't think I ever said fair. "'m saying

:oe;l what are the economic value indicators, and I'm showing

:oe;2 those value indicators contemporaneoisly across time

:oe;3 before the patent was issued, after -he patent was

:oe;4 issued, before the hypothetical negotiation, after the

:oe;5 hypothetical negotiation. And so I'm trying to talk

:oe;6 abou -he forces of pressures that would have been

:oe;7 present at the hypothetical negotiation, then I compared

:oe;8 that to Mr. Reed's opinion. That's what this chart is

:o6;9 showing.

:o62O Q. Well, I mean, your opinion, Dr. Ugone, is that

:o6?l $242 million is an unreasonable royalty, correct?

:o622 A. I will agree with Lha- sLa-ement.

:o623 Q. So here you're using -his -o show at least one

:o624 reason that the $242 million is unreasonable, correct?

:o725 A. That's correct.
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:07 l Q. Okay. Now, you'll agree with me that the time

:07 2 span in this chart is about nine years, correct?

:07 3 A. Absolutely. We show that at the bottom,

:07 4 200l all the way up to 2006, if that's what you're

:07 5 asking.

:07 6 Q. Yes. And then the current time period, $242

:07 7 million is today and that's 20l0, correct? That would

:07 8 be nine years, 200l to 20l0?

:07 9 A. I may not understand your question, but

:07;0 agree with that statement, yes.

:07;l Q. Now, let's talk aboit —— well, let me just ask

:07;2 you this: Is —— is it out o_ the ordinary for a company

:07;3 to go up in value that kind o‘ multiplier, " guess it's

:07;4 about maybe 20 times or l0 times? Is it —— is it out o.

:07;5 the ordinary for a company to go up in value in nine

:07;6 years that much?

:07;7 A. Well, it's not nine years because you have

:07;8 October 2006 and this data goes through the end of 2009.

:07;9 So what you're asking is is it out o: the ordinary to go

:0720 up this value in three years, and I would say yes,

:0e2l that's extraordinary to do that. That's not a common

:0e22 appearance that you see in the marketplace.

:0e23 Q. Okay. Well, let's talk about —— let's talk

:0e24 about a couple o: years in the li e o another company.

:0e25 Let's talk about Microsoft.
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:08

:08

:08

:08

:08

:08

:08

:08

:08

:08 1

:08 ’

:08 1

:08 1

:08 1

:08 1

:08 1

:08 1

:08 1

:08 1

A. Sure.

Q.

doMicrosoft,

A.

Do you remember when Mr.

On the date?

—— Mr. ?a11 joined

you remember what he testified to?

remember.I'm not sure

about 20 years ago.

Q.

testimony said.

He joined in 1990 be'ieve is what his

?a1_And so Mr. joined in 1990.

Do you know what the stock price was o:

Microsoft stock in 1990?

:08 20

:08 21

:08 22

:09 23

:09 24

:09 25

Q. Okay.

actua1_y

a 1itt_

get on the In

A. Sure.

AndQ.

price was $1.09.

with that?

A. No.

Q. Okay.

and 1996,

don't know that

_e char‘.

it was maybe 4 or $5.

could give you an estimate

We11, looked it up last night.

went to Goog_e and looked it up and got

niIt's rea1'y kind o "Ly what you can

CGIDEC.

got this chart and in 1990, the stock

Do you have any reason to disagree

will accept your representation.

And generally it appears that in 1995

Do you have any reason

to disagree with that?

A. No.

Q. Okay. Now, would you be surprised to hear what
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:09 l L990, sir? l999. I apologize.

:09 2 A. L999. No. And I —— and I know it's going to

:09 3 be substantially higher.

:09 4 Q. Yeah, it's $50 or $49.27.

:09 5 MR. CASSADY: Could you go ahead and put

:09 6 the next slide up, Mr. Moreno?

:09 7 Q. (By Mr. Cassady) So in l990, Microsoft stock

:09 8 was valued at $l.09, but in l999 it was valued at $50.

:09 9 A. Yeah. They have to have a functioning product,

:09;0 and they're selling operating systems and they're

:09;l innovative. And the market is accepting their products,

:09;2 so that's why we see that.

:09;3 Q. Okay. So —— so you're saying that it was fair

:09’4 for Microsoft's valuation to go up that much but it's

:09;5 not fair for VirnetX; is that true?

:09;6 A. Again, you keep using this term fair, and

:09;7 like to look at things from an economic perspective.

:09;8 And yes, you have economic indicators where they come

:09;9 out with innovative products. The market's accepted XL

:0920 the market's accepted later products. They've come ou'

:092l with Word; they've come out with Excel; they've come o

:0922 with ?ower?oint. Those are all higely successive

:i023 products, and the market rewards a company that puts out

:i024 hugely successive products and that's why you see this.

:l025 Q. And that's not really the question I asked,
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Dr. Ugone. What I'm asking you is —— I guess I'll use

your term —— is it unreasonable for a company's

valuation to go from $1 to $50 in less than nine years?

A. I didn't say it was unreasonable. I said it

was extraordinary. It's not a common occurrence.

That's what my testimony was.

Q. Okay.

MR. CASSADY: That's all

Thank you, Your Honor.

TTE COURT: Thank you. Redirect?

M‘. ’?S: May it p_ease the Court.

{fiCl fiXAM NAl ON

QY MR. SAYLES:

Q. A few moments ago you said that you thought the

valuations that you were shown, including CSMG, were not

applicable in this case. Would you explain to the

ladies why that is so?

'erent ways o: doing valuations.A. There's di

There's all the ones that I showed you and those all

have a consistent methodology and were roughly in the

$15 million range.

Another way to do it is say, well, let me

make a projection as to what my sales are going to be.

Now remember, SAZC with its technology and

VirnetX have never had a product that they've been able
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to sell out in the marketplace. Qut it you say let me

forget about that and just project sa_es and look at

those pro_i-s and then look at the va_ue of that, that's

another way to do the methodology. But that's also a

very risky —— a risky analysis because there is no

product yet.

But underlying those numbers that I was

being shown on cross—examination where huge projections

of sales that when you do —— this is fancy term —— net

present value, that's looking at the va_ue today versus

over time. But they have these huge sa_es projections

ot hundreds of millions of dollars in just a matter of

two or three or four years.

And SAIC quickly realized Lha- Lha- wasn't

going to take place, and they've re-racLed from those

values and they started agreeing with what all these

other third parties were te_ling them, the venture

capitalists and everybody e_se.

Q. And you were asked some questions about the

rise in the Microsoft stock price and asked in some way

to compare that to VirnetX. Is that a reasonable and

fair comparison from an economic standpoint?

A. And I was attempting to say no there. I was

trying to give the jiry some indication o" Microso'

success in terms o_ -he market acceptance of their
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:_2 l products. And as we know in the stock market, the stock

L2 2 market rewards successful companies. Microsoft has had

L2 3 very good products over time: Excel, Word, the

:_2 4 operating systems.

:_2 5 VirnetX, there hasn't been any market

L2 6 reward because they haven't even developed a product.

:_2 7 They finally had a beta version after the nine years.

:_2 8 My understanding is they've achieved no revenues from

:_2 9 any sales or licensing of that product.

:_3;O MR. SAY TS: Rass the witness.

:_3;l Til COURT: Recross.

:_3;2 MR. CASSADY: No further questions, Your

:_3;4 THI right. Thank you. You

:_3;5 may step down.

:_3;6 All right. wi be your next witness?

:_3;7 MR. 9OW:<S: wi have two final video

:_3;8 depositions, Your ionor. next one is Dr. Victor

:_3;9 Larson who's from VirnetX.

:_32O THE COURT: Okay. And do I have the times

:_32l on that one?

:_322 MR. BOWLRS: They are included in the

:_323 cumulative times that I gave you before. "" you want

:_324 the exact time for these, I can give you that as well.

:_325 {E COURT: They were included in the
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M{. BOWLRS: Yes.

--1-1.4
Ti COURT: All right. Very good.

(Video playing.)

fiSl ON:QU Good morning,

ER: Good morning.

full name?fiSl ON: What is your

Victor J.ER! Larson.

fiSl ON: And what is your current job

ANSW_ believe it's the Director o:flR:

Research and Development.

that a Net

fiSl ON:QU And you're employed by VirnetX?

TR°4 0
Yes, am.

fiSl ON:QU And you believed at the time

‘unctional

product would provide additional bene_

USGI, y€S.

Eraser client solution would provide many

advantages over browsers communicating

hrough https?

ANSW_ believe that the NetflR:

fits to

ExhibitfiSl ON: Dr.QU Larson, do you have

HOUSTON*DAL

jront o. yoi?

ANSWER: do.Yes,

fiSl ON:QU And you see this is an e—mail
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from you to 3ob Short on November 8th, 2005?

ANSWER: Yes, I see that that's what it

QUfiSl ON: And you see in the e—mail you

write to Dr. Short and say, I did not come away from the

Thursday/Friday meetings with a strong feeling that our

patent provided any amount o: protection against

reasonably secire approaches ‘or S 9 (i.e. TLS)?

Do you see that?

ANSWER: Yes, I see that.

QUfiSl ON: You see in the second paragraph

you say, It seems like it LCS is doing secure S_3

between servers, we have nothing to add.

Do you see that line?

ANSWER: Yes, I do.

QU%Sl ON: LCS refers to Live

Communication Server; is that right?

ANSWER: _ believe that's what it re:

QJfiSl ON: And Exhibit 731 retlects your

thoughts ajter -he meeting, that i: LCS was doing Secure

S_3, that VirnetX had nothing to add in terms o;

security technology; is that right?

ANSWER: Again, this was a —— this was a

reaction without looking at Secure S_3 in detail or
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looking at LCS in detail or looking at our patents in

detail.

QUfiSl ON: So then ?xhibit 731 reflects

your reaction without having looked at your patents yet?

ANSWER: Yes .

QUfiSl ON: ?xhibit 731 re"ec-s your

reaction to the long meetings with Kenda'l larsen, Gi:

Munger, and other persons, that your pa-en-s, as you

remembered them, didn't provide any pro-ec-ion against

S 3 using TQS?

ANSWER: Well, again, I was —— I was

representing a feeling without going in and reviewing

the —— the —— the patents and —— and secure S_9.

QUfiSl ON: I jist asked, based on what

you've reviewed on Secure S_3 on your patents, have you

changed your mind about the strong feeling you had that

your patent provided no amoun- o_ protection agains

Secure S_3 using TQS as reflected in Exhibit 231?

ANSWLR: _ —— no. No, I haven't changed

my mind.

QUfiSl ON: Have you done any investigation

as to whether the VirnetX prototype would infringe any

other company's intellectua_ property?

ANSWER: No, I haven't done that

investigation.
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:_7 l QJfiSl ON: Why haven’: you done an

:_7 2 analysis o: whether the Gabriel prototype infringes

:_7 3 every patent cited against yours?

:_7 4 ANSWER: _ haven't been directed to do

:,7 6 QUfiSl ON: It didn't make sense for you to

:_7 7 do that on your own without direction?

:_7 8 ANSWER: No. I —— it didn't make sense to

:_7;O QUfiSl ON: You've been handed what is

:_7;l marked as Exhibit 240. It's an e—mail from you to

:_7;2 Gordon Warren and others with 3ates Number VNETOO247657.

:_e;3 Do yoi recognize this e—mail?

:_e;4 ANSWE&: lhis would have been consistent

:_e;5 with something I sent at the time.

:_a;6 QUfiSl ON: Who is Gordon Warren?

:_e;7 ER: He's a developer on the R&D team.

:_el8 QUfiSl ON: In this e—mail, Exhibit 240,

:_e;9 the Subject is Fileshare Registry Change.

:_e2O Do you see that?

:,8 21 ANSWER: Yes.

:_e22 QUfiSl ON: What is Fileshare?

:_923 ANSWER: Gordon was developing an

:_924 application to enable sharing files as part o: the

:_925 Gabriel prototype.
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:_9 l QUfiSl ON: In the e—mail Gordon is telling

:_9 2 you, group shmoop. It's all vapor ware.

:,9 3 Do you see that?

:,9 4 ANSWER: Yes.

:,9 5 QUfiSl ON: Why is Gordon Warren telling

:_9 6 you that it's all vapor ware?

:_9 7 ANSWLR: _'m sure Gordon was attempting at

:_9 8 some humor here. My guess is he was also expressing

:20 9 that he didn't want to wait to solve this problem until

:2o’O ?ob had the group concept flushed out and implemented.

:2o;l QUfiSl ON: And with humor is Gordon

:2o;2 telling you that he believed that Bob Short's group idea

:2o;3 was vapor ware?

:2o;4 ANSWLR: _ think he was just saying that

:2o;5 he didn't want to wait ‘or Qob to implement.

:2o;6 QUfiSl ON: What is Vapor ware, in your

:2o;7 understanding?

:2o;8 ANSWI : I ftware that doesn't exist

:20 2-9

:2o2O QU: : I ftware that's not

:2o2l likely to exist?

:2o22 ANSWER: No, I don't —— I don't --

:2o23 use the term that way. You'd have to ask Gordon i:

:2o24 was using the term that way.

:2o25 QUfiSl ON: So the log—in box that's on the
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go page ending in 3ates No. 509 was the special log—in

2_ VirnetX users who you were authorizing to access the

g_ registry; is that right?

:2_ ANSWj&: Who were —— this is the log—in to

2_ get to the website -haL contained the registry code, and

2_ we —— we put that log—in just so that only JSGIS that we

2, had provided the user name and password to would --

2_ would be able to do that.

:2, QUfiSl ON: What users did you provide the

:2_; user name and password to? Who? Who was provided the

:2_; user name and password?

:2_; ANSWER: We_l, all the members of the R&D

:2_; team and Gi: Munger, and I believe it was provided to --

:2_; to Kendall garsen and —— and Sameer.

:22; QUfiSl ON: Do you know whether any o;

:22; those users ever logged in through this log—in screen?

:22; ANSWER: The —— the members of the R&D

:22; team would have _ogged in multiple times as part or

:22; testing and developing the soI-ware, and Gif Munger

22 would have logged in multiple times. I I don't have

22 knowledge o: whether or how o_-en Sameer and Kendall

22 would have logged in.

:22 QUfiSl ON: You can see that the user

22 name —— who chose the user name ‘or this log—in screen,

22 VirnetX?
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:22

:22

:22

:22

:23

:23

:23

:23

:23

:m L

:m L

:m L

:m L

:m L

:m L

:m L

:m L

:m L

Q3'l

for sure.

QU

password, MS4$2009,

fiSl

gu

ON:

butIt was likely me,

Did you also choose

estion mark?

ANSWjR:

QU fiSl ON:

may have chosen tha

Is it your recollec

you chose that password?

ANSWER:

QU

Microso

:m 20

:24

:24

:24

:24

:24

fiSl

ANSWER:

QU

that's a question,

ANSW_

perception o:

that time that was my perception o:

might occur?

QU

log—in and password

fiSl

when

Mic

ON:

ON:

chose that password, yes.

"our money 2009?

Yes,

roso L

'{2

fiSl ON:

AL -ha- time that was

when a

ANSWjR:

interesting password,

from one place to another place.

purposeful decision.

think though

Does your password stand

100

the

:, yes.

:ion that

It —— it is my recollection that

that's my recollection.

Why do you have a password

"our money 2009?

my

the —— based on what people had —— at

a trial

Why did you make that the

for the VirnetX prototype?

t it was a

and probably copied

And so

the password

don't think

the —— using it in this context was a —— was a
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:2z 1 QU: ON: Where else have you used the

:2z 2 password Microso ' "our money 2009?

:2z 3 ANSWj&: _ have several passwords that

:2z 4 use. I believe I ised this password when setting up

:2z 5 some log—in accoun-s for a couple o: other developers

:2z 6 and then communica-ed it with -hem, and then in most

:25 7 cases, they likely changed it to their own password.

__‘ .-

:25 8 (ind o: video clip.)

:25 9 M&. BOWLRS: Our final witness, Your

:25;0 Honor, will be Mr. Kendall Larsen, the ?resident and C

:2511 and Chairman o: Virne:X.

:25;2 THE COUQT: All right. Mr. Kendall

:25 13

:25;4 (Video playing.)

:25;5 QUfiSl ON: All right. ' understand

:25;6 this, you are the Chie' ?xecutive O ’icer o" VirnetX; is

:25;7 that right?

:2518 SR: That is right.

:25;9 £81 ON: Do you hold any other titles

:2520 with VirnetX?

:2521 ER: Yes, I do.

:2522 £81 ON: What are they?

:2523 SR: Chairman o: the Board and

:2524 ?resident.

:2525 1 ON: When was VirnetX founded?
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:25 1

:25 2

:25 3

:% 4

:% 5

:% 6

:% 7

:% 8

:% 9

:26L0

:26ll

:26l2

:26L3

:% L4

:26'5

l02

ER: VirnetX was founded in September

ON: How many shares do you hold in

VirnetX?

ER: Approximately 8.2 mil_ion shares.

QUfiSl ON: Are you the single largest

shareholder o: VirnetX stock?

ANSWER: Yes, I am.

QUfiSl ON: What's your percentage

holdings?

ANSWER: My individual holdings represent

about 20 percent o: the company's outstanding common

stock.

QUfiSl ON: Let's take a look at Exhibit

Exhibit l47 as Work Order Number'47. Do you recognize

:26’6 as executed between VirnetX on the one hand and

:% L7

:27 E8

:27 E9

:27

:27

:27

:27

:27

:2825

Magenic Technologies on the other?

ANSWER: Yes, I do.

QUfiSl ON: And did you execute this on or

around February 27, 2006?

ANSWER: did.Yes,

QUfiSl ON: Now, following the entry by

, on behal oMagenic and Kendall Larsen, yoursel:

VirnetX in this agreement, did Magenic begin work to

implement the project goal and the deliverables that are
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l03

:28 l outlined on page 7 o" this work order?

:28 2 ANSWER:

:28 3 QUfiSl ON: So as o: February 23rd, 2006,

:28 4 your understanding was that the Live Communications

:28 5 Server, O"ice Communicator, did not include RFC 3263 as

:28 6 a means for securing communications?

:28 7 ANSWER: That's correct. We wouldn't have

:28 8 put it in the work order to build products functionally

:28 9 similar to that had we believed it already to be there.

:28;0 QUfiSl ON: And in connection with the

:28;l Magenic work on the project, I take it that Magenic

:28;2 reviewed the 'l35 patent; is that right?

:28;3 ANSWER: They were given direction by Gif

:28;4 Munger and Sameer Mathur as to implementing those

:29'5 ‘unctions that are described in the 'l35 patent. This

:29;6 is product development.

:29;7 QUfiSl ON: And was one o: the objectives

:29'8 o‘ the work that was being done here was to take the

:29;9 Live Communications Server 2005 and embed in it or

:2920 develop into it the technologies that are —— among

:292l others, that are found in the 'l35 patents?

:2922 ANSWLR: _n part, yes.

:2923 QUfiSl ON: Now, in connection with the

:2924 work that Magenic was doing on this project to embed the

:2925 'l35 patented technology into the Live Communication
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l04

29 1 Server, Microsoft product, how long did Magenic work on

:29 2 that?

:29 3 ER: _ would say roughly six months.

:30 4 QUfiSl ON: Let me show you Exhibit lll.

:30 5 This appears to be a letter from Microso_- Lo SAZC on

:30 6 the subject of the 'l35 patent. Have you seen this

:30 7 letter before?

:3, 8 ANSWER: Yes, I have.

:3, 9 QUfiSl ON: And did you see this letter in

:3_;0 or around the September 2006 time frame?

:3 ll ANSWER: Yes, I did.

:3_;2 QUfiSl ON: You'll note in the second to

:3_;3 t paragraph Microsoft says that they agree that a

:3_;4 ting might be appropriate. Do you see that?

:3, 2-5 ANSWER: Yes, I do.

:3_;6 QUfiSl ON: I'm asking, between September

:3_’7 f 7006 and Febriary of 2007, did you make any e 'ort to

:3_;8 t up a meeting with Microsoft to discuss the subject

:3_;9 tter o’ this letter?

:3, 20 ANSWER: NO.

:3_2l QUfiSl ON: Do you know one way or the

:3 22 other whether Ms. 3umann Jndertook some e orts?

:3 23 ANSWER: _ can't speak for Ms. 3umann.

:3,24 QUfiSl ON: Now, in Exhibit 111, Microso'

:3225 I for a claim chart to support the
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:w l

:w 2

:2 3

:w 4

:w 5

:w 6

:w 7

:w 8

:w 9

:33L0

s3'l

l05

allegations that the implementations of RFC 3263

infringe the 'l35 patent. that?Do you see

ANSWER:

QUfiSl ON:

3umann send such a

ANSWER:

QUfiSl ON:

charts to Microso_-?

ANSWER:

QUfiSl ON:

o" the goals o_ the Gab

:33l2

:33L3

:w L4

:33L5

:33L6

:w L7

:33L8

:33L9

:w 20

:w 2l

:w 22

:w 23

:3324

:34

patent methods to suppo

ANSWER:

QUfiSl ON:

whether most implementa

see that, yes.

To your knowledge, did

claim chart to Microsoft?

Sorry. I'm not aware.

Did VirnetX send such claim

No, we did no‘.

And in light o_ that, was one

rie_ technology to embody the

rt _itigation?

Yes, it was.

Did you perform an ana

tions under RFC 3263 would

practice the Virne-X pa

ANSWER:

QUfiSl ON:

product that has the ge

what's described in RFC

VirnetX patents?

ANSWER:

QUfiSl ON:

did VirnetX continue to

attempt to introduce in

Sunbelt Report
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-enLs?

NO.

Is it your belief that any

‘its oneral functions and bene

3263 necessarily comes under

N0.

December of 2005How long after

work with Microso - ftware toS0

stant secure connect, or Gabriel
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l06

31 technology?

:3z ANSWER: We continued all the way through

ax 2006. So we continued working. We let SAIC know that

ax they needed to contact Microsoft per the contract.

:3z And, you know, I'm talking a month or two

ax here. It could have been November where we had -ha

31 conversation and the notice came in December, bu- i

31 in the fourth quarter of the architectural design

ax document when that took place.

:3z; We were not stopped by that process, and

:3z; we said we're going to continie because we think that

:3z; there's a way to work this out, work together. And we

:3z; said the best way to work that out would be hire

:3z; Magenic, which was their top developer. And i_ -here

:3z; was anyone who could help us integrate our invention

:3z; with Microsoft p atforms, it would be Magenic. So it

:3z; was really a wel__—intended e ort.

:35; QUfiSl ON: One of Magenic's —— Magenic's

:35; objectives in attempting to modify Microsoft's products

35 was the goal o; itilizing VirnetX's patented technology

35 in Microsoft's products, right?

:35 ANSWER: That's correct.

:35 QUfiSl ON: And so VirnetX spent the lion's

35 : its Series A financing in this e"ort in 7006

35 ‘y Microsoft's products to practice the claims o:
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107

:35 l the patents, right?

:35 2 ANSWER: To build a product that we

:35 3 completely would practice a full implementation o:

:35 4 our —— o; our patents, yes. And we believed that

:35 5 Microso_- implemented a portion of that along the way,

:35 6 and it was an increasing portion throughout the

:35 7 development process.

:35 8 QUfiSl ON: Isn't i‘ that you figured

:35 9 ' : Microsoft was doing in ' : implementing

:35'0 _ ' the summer of 2006?

:36ll ANSWj{: Yes.

:3e;2 QUfiSl ON: It's YOJI belief, and was in

:3e;3 the summer of 2006, that Microsoft was not actually

:3e;4 practicing RFC 3263, right?

:36l5 ANSWER: Yes.

:3e;6 QUfiSl ON: And when SAIC gave notice to

:36'7 Microsoft that Microsoft was potentially infringing the

:3e;8 VirnetX's intellectual property, Microso_- was told that

:3e'9 if it were practicing RFC 3263, it was potentially

:362O infringing, right?

:3e2l ANSWER: It was a misstatement. Yes,

:3e22 remember that. And it was a notice from 9am jumann.

:3e23 was a general indicator that they were practicing 3263

:3e24 and if they were —— and Microsoft said: We're not.

:3e25 QUfiSl ON: To your knowledge, SAZC never
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108

:36 1 sent Microsoft a claim chart, charting any

:36 2 implementation of RFC 3263 against the '135 patent,

:36 3 right?

:36 4 ER: My answer is no.

:37 5 QUfiSl ON: Who, if anyone, at SAIC or

37 6 VirnetX contacted Microsoft to set up a meeting a:

:37 7 SAIC received this letter?

:37 8 ANSWLR: Ram jumann.

:37 9 QJfiSl ON: When did _ jumann contact

:37'0 Microsoft to set up a meeting?

:37;1 ANSWER: Af-er September 12, 2006.

:3712 QJfiSl ON: When?

:37;3 ANSWER: You'd have to ask her

:37;4 specifically. But it was a —— —— an action that we

:37;5 were trying to wait for a response, wait for a meeting

:37;6 date. I was ready to go, and there was never a response

:37’7 from Microsoft to set the meeting up.

:37;8 QUfiSl ON: A response to an inquiry made

:37;9 by _ jumann?

:3720 ANSWER: Yes. In other words, this

:3721 meeting request was in theory. In practice, they never

:3722 returned the calls.

:3e23 QUfiSl ON: But in your discussions with

:3e24 Ram jumann, she never told you that she'd actually sent

:3e25 Wicrosoft a claim chart or any other evidence to
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:38 l substantiate SAZC's claim that an implementation of

lO9

:38 2 3263 could infringe the 'l35 patent?

:38 3 ANSWER: That's correct. The answer is

:w 4

:38 5 QUfiSl ON: To your knowledge, did SA:

:38 6 ever provide Microso L with claim charts or other

:38 7 evidence that any Microsoft product infringed claims o:

:38 8 the VirnetX patents?

:38 9 ANSWER: To my knowledge, no.

:3e;O QUfiSl ON: Does VirnetX have a view, one

:3e;l way or the other, on which would be more valuable to a

:3e;2 potential licensee? Licensing the specific technology

:3e;3 in an SDK versus licensing patent rights to practice it

:3e;4 a di"erent way?

:39;5 ANSWER: Wc believe them cgually balanced

:39;6 as far as their value to the end user, whether they

:39;7 wanted to implemen- it in our object code or whether

:39;8 they wanted to wri -heir own object code.

:39;9 QUfiSl ON: You be_ieve the two

:392O licenses would Carry similar va ues to the po

:392l licensee?

:3922 ER: Yes.

:3923 QUfiSl ON: Would you agree that as a

:3924 general matter, a company with significan- resources,

:3925 like a Google or a Microsoft, would be able to develop
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:39

39 l

39 2

39 4

the technology contained in the so:

kits on its own and apart

million?

ANSW_L'l-{I

llO

from VirnetX

ftware development

for around $5

: O 5 Of

:0 6 company o‘

: o 8 (End of

:o2O

:o2l

:o22

:o23

:O24

:O25

would say that our development

think that aand soGabriel was in that range,

Microso - or Google's stature could develop

the technology Ior that, yes.

video clip.)

M{. 3OWjRS2 Your Honor, that completes

the witnesses in Microsoft's case.

And we'd like to hand up a list of the

illustrative exhibits that have been admitted throughout

the trial similar to the substantivethe course of

exhibits.

COURT: All right. Very Well.

objection to the illustrative

exhibits?

MR. MCLEROY: No, Your Honor.

TTE 3e admitted.COURT: Okay.

Does Microsoft rest?

W{. BOWLRS: Yes, Your Honor.

TTE Rebuttal.COUQT: All right.

M1. MCLEROY: Yes, Your ionor. VirnetX

fessor Mark Jones back to the witness stand.

THE fessor Jones.COURT: ?ro
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lll

EROY: Your Honor, may I approach?

QT: Yes.

MARK JONH _ HE'S W lN1 _ 1 OUSLY SWORN

RfiCl fiXAM

BY MR. MCLEROY:

Q. Good morning, ?rofessor Jones.

A. Good morning, sir.

Q. Now, last week Mr. Caldwell asked you questions

about the infringement of the VirnetX patents. You

understand that I am now going to cover the validity o:

the VirnetX patents with you?

A. Yes, sir.

Q. All right. Now the 'l35 patent was granted in

think in 7003 and the 'l80 patent was granted in 2007.

’ecL o_ granting a U.S. patent?What is the e

A. Well, as Judge Davis has told us, when the

'ted States ?atent and Trade 0 ‘ice grants a patent,

t we are to presume that it is va_id.

Q. And let me ask you right o" the bat.

agree or disagree with Dr. Wicker's opinions tha

'l35 patent and 'l80 patents are invalid?

A. I disagree with that. None o: the references

Aventail DV?N or Windows NT anticipate or render obvious

the VirnetX patents.

Q. Wow, last time —— last week when you were on
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:2 1 the witness stand, I think your testimony lasted

:2 2 more than three hours. Are you going to be here

112

:2 3 long again today?

: 2 4 A. No, sir. Today I'm going to be testifying --

: 2 5 testifying about the validity of the patents, and to

:2 6 show a patent is valid, I need to show that at least one

:2 7 element is missing from the prior art that is in the

:2 8 patents.

: 2 9 Q. Can you give me example of what you mean?

:2;O A. Well, let's say that patents had elements A,

:2;1 and C in a claim and the prior art had just elements A

:2;2 and 3 but not C, then the patent would be valid.

:2;3 Q. So let's see if we can get an examp e from this

: 214 case. Is what you're saying, ?rofessor Jones, that i:

:2;5 the jury finds that —— that just one thing is missing

:2'6 from, say, Windows NT 4, that then Windows NT 4 would

:3;7 not anticipate the VirnetX patents?

:3 18 A. That's correct. I mean, it makes sense i:

:3'9 'f you have an invention, all right, and i_ -he prior

: 370 art is missing part of that invention, then they don't

: 321 have an invention.

:322 Q. Well, ?rofessor Jones, I know you'd probably

:323 like to discuss your entire validity case today, but

: 324 because all that's required is to show that one element

: 325 is missing, I'm going to ask you just to focus on one
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ll3

element with respect to the prior art. Is that okay?

A. Yes, sir.

Q. Start with Windows NT 4. Is Windows NT 4 the

same as the VirnetX patents?

A. No, sir, it's not.

Q. Well, what is the biggest di 'erence between

Windows NT 4 and the VirnetX patents?

A. Well, I think to —— to illus-ra

put up Claim l of the 'l35 pa-en

MR. MCLEROY: Your Honor, may I approach

the easel?

THE COURT: Yes, you may.

(By Mr. McLeroy) Can you see that,

Yes, sir.

Which par _ this claim should we focus on?

A. I'd like -o focus on for this important

di 'erence on the second step of that, and it's my

opinion that Microsoft Windows NT does not determine

whether the DNS request transmitted in step l is

requesting access to a secure website.

Q. And, Rrofessor Jones, what evidence confirms

for you that Windows NT 4 does not meet that second step

o" this claim?

A. The evidence I reviewed in the case included

source code, but I think it would be helpful to show
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ll4

Mr. ?all's testimony : from last week on that

topic.

EROY: Can we set up the

Q. By Mr. McLeroy) Is this the testimony you're

ferring to?

A. Yes, sir, it is. So —— so Mr. ?a_l was asked:

So isn't it true, don't you agree, Mr. ?al_, that the

system you're demonstrating is not determining whether

the V?N DNS request transmitted is requesting access to

a secire website?

Q. And his answer was: The system is not

determining that specifically, sir.

Is that right?

A. Yes, sir.

Q. Now, was Mr. ?all's testimony correct on this

question?

A. Yes, sir. And I think we all saw the

demonstration o: Windows NT with the three compu'

here on a table and —— and one computer beneath

desk.

In that demonstration, we saw that the V1

was connected and set up regardless o: whether it was

typed in www.securewebsite.com or whether it was

www.e3ay.com. There wasn't a determining, there was
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:62O

:62].

:722

:723

:724

:725

ll5

just a setting up.

Q. One other topic related to Windows NT 4 --

MR. MCLEROY: And, Your Honor, may

approach the easel again?

THE COURT: Yes, you may.

This is the illustration thatQ. (By Mr. Mcgeroy)

Dr. Wicker gave o_ is that-he Windows NT 4 system,

right, ?rofessor Jones?

A. Yes, sir.

Q. Did Windows NT 4 operate in the manner that

Dr. Wicker described here?

A. No, sir, it did not.

Q. Let me ask you a more basic question. Does

this diagram appear anywhere in any of the evidence that

you have seen in this case describing Windows NT 4?

A. No, sir, it does not.

Q. Okay. Did you find anything even close to this

diagram in the evidence?

didn't but didA. No, find anything close,

find a diagram in his report that —— or —— sorry —— in

Microsoft evidence that was similar to part of this

diagram.

EROY: Could you put up fendant's

Exhibit 3064?

Q. (By Mr. McLeroy) All right. fessor Jones,

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2350



Petitioner Apple Inc. - Exhibit 1028, p. 2351

ll6

you have it there on your screen, don't you?

Yes, sir.

Exhibit 3064?What is Defendant's

This is a document that Microsoft wrote to

describe the V?N technology in Windows NT.

MR. MCLEROY: Could we turn to page 22?

And please blow up the diagram and the text underneath

top o_the diagram at the the page.

Q. (By Mr. is this theMcferoy) ?rofessor Jones,

diagram that you're referring to?

A. Yes, it is.

'crcnccs between the actualQ. Are their di

Wicrosoft diagram and then the illustration that

:8?O

:82].

:822

:823

:824

:825

Dr. Wicker gave here in court?

A. Yes, there are. For example, when we're

looking at the diagram up here on the board, it shows a

from the client to the tunnelsecure DNS request going

client.

Q. Let me stop you there. This is where

Dr. Wicker wrote secure DNS request and then he shows an

thearrow from first computer to the second computer.

Is that what to?you're referring

A. Yes, sir.

Q. Now, what did the actual Microsoft document

show happens between those two computers?
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: 8 1 A. The Microsoft document shows that there's a

:8 2 phone call going from the dial—up client to the tunnel

:8 3 client in this case.

: 8 4 Q. So -he firs- computer makes a phone call to

: 8 5 second computer; is that right?

:8 6 A. Yes, sir. It uses what's called —— a piece

: 8 7 hardware called a modem to make that cal1.

: 8 8 Q. {ow do you know it's a phone ca1l that goes

: 8 9 from the first computer to the second computer?

: 810 A. Well, a couple o_ -hings in this diagram as

: 811 well as the rest o_ -he dociment. First, 1 see that

:812 client in the tar left is called the dia1—up client.

: 813 Q. Okay. So in the actual Microsoft document,

: 814 it's called the dial—up client, right?

: 815 . Yes, sir.

: 816 . Now, is that referring to what Dr. Wicker just

: 817 client?

: 818 . I believe it is.

: 819 . So he le L o the words dial—up?

: 920 . Yes, sir.

: 921 . Okay. You said a couple of things. Was there

: 922 something e1se you wanted to point to?

: 923 A. We1l, when we look at the highlighted text

: 924 below the figure, note that it says, The client computer

: 925 places a dial—up call.
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:50’9

ll8

That's an indication that a phone call

using a modem is being made.

Q. ?rofessor Jones, is it possible that

some COnZJSiOD here, that a telephone call is

thing as a secure DNS request?

A. No, sir. There's —— a secure DNS request is

not a phone call.

Q. And, ?rofessor Jones, is there any evidence

that the Windows NT 4 system is able to make a

determination based on a secure DNS request, as we see

Wicker's illustration?in Dr.

A. No, sir.

Q. Let's talk about ?N the same as

the VirnetX patents?

‘ound severalA. No, sir, it's not.

Anddi 'erences. further, this DV?N was developed, as

'erentto solve a diwe've heard in testimony, problem.

Q. Well, what was the single most important

'erence between DV?N and the VirnetX patents?

:50

:50

:50

:50

:50

:50

A. Well, di"erence wasthink the most important

like Windows NT, DV?N was not doing a determination

based on a DNS request to go on and then initiate a V?N.

-haL DV?N did make aQ. Didn't Dr. Wicker testify

determination based on a DNS request?

A. Yes, sir, he did.
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ll9

Q. Well, when the jury has -o figure out i;

DV?N —— DV?N did or did not make that determination,

what evidence should they rely on? What evidence should

they look at?

A. I think, for example, we've heard testimony

last week from Mr. Saydjari indicating that he's the

person who funded DV?N, that he doubted that DV?N had --

was DNS—triggered. %u, -hink the best place to look

is in the source code for DV?N.

MR. McLj&OY: Could you pull up

?lainLi 's ?xhibit 985, and turn to the eighth page

when you have it? And actually there's a section at the

bottom I'd like you to highlight so we can all see it.

Q. (By Mr. McLeroy) Is this the source code that

you're referring to, ?rofessor Jones?

A. Yes, sir. This is the source code that

Dr. Wicker cites to sipport his contention that there is

a determination in DV?N based on DNS request.

Q. What does this source code indicate to you?

A. This source code is discussing and _ooking at

_9 addresses. So 1; we see in this example _9

_ike what weunderscore ADDR, remember, _9 addresses are

see on the far right o: the screen. 5 can —— like

l27.0.0.l is an example o; an _9 address as opposed to a

domain name which might be something like www.Yahoo.com.
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l2O

:51 l Q. Now, to be real clear, does this source code

:51 2 that we're looking at on the screen, does it reference a

:51 3 DNS request at all?

:51 4 A. No, sir, it's not.

:51 5 Q. Finally let's turn to Aventail. Is Aventail

:52 6 the same as the VirnetX patents?

:52 7 A. No, sir.

:52 8 Q. Well, what is the biggest di 'erence between

:52 9 Aventail and the VirnetX patents?

:52;O A. The biggest di 'erence is that Aventail does

:52;l not use or create a V?N.

:52;2 Q. Well, ?rofessor Jones, I know in the Aventail

:52;3 manual that Dr. Wicker showed us last week it used the

:52;4 term V?N. Is that enough? Does that —— does that

:52;5 satis: ?N element o_ -he claim?

:52;6 A. No, sir, it's no: just enough to use the words

:52;7 V?N. That's why Judge Davis has given is a construction

:52;8 to use, and we are to compare that construction for V?N

:52;9 to what's actually going on in the prodicts, not just

:522O look at words.

:522l MR. MCLEROY: Would you put the next slide

:5222 for presentation?

:5223 Q. (By Mr. McLeroy) Is this that definition that

:5224 you're referring to?

:5225 A. Yes, sir. It states that a virtual private
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network is a network o: computers which privately

communicate with each other by encrypting tra ’ic on

insecure communication paths between the computers.

Q. What about this deIini-ion indicates to you

that Aventail does not form a V?N?

:oc1s in this case on thewouldA. I would --

second word, network. Aventail forms a point—to—point

connection, a SOCKS connection. It doesn't create a

network or a V?N.

Q. Well, what's the di 'erence between a

point—to—point connection and a network or virtual

private network?

A. Well, sir, a point—to—point connection is —— is

a connection that you put something —— it's like a

thatgarden hose, you put something in one side of

garden hose and it will come out the other. Unlike a

network where can typically address packets or

messages and have them delivered to di 'erent computers.

One mechanism for doing that is routing.

Q. All right. Let me ask you a first question

about this. Do you know i‘ Dr. Wicker agrees or

disagrees with you that a —— that Aventail creates a

point—to—point connection?

A. Dr. Wicker agrees that Aventail creates a

look atsee this whenpoint—to—point connection.
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Dr. Wicker's testimony. He discusses Aventail using a

SOCKS —— SOCKS connections. Further in his deposition

he indicates that he believes that SOCKS creates

point—to—point connections.

MR. MCLEROY: Can we go to the next slide?

Q. (3y Wr. Cassady) Is this that deposition

testimony of Dr. Wicker that you're referring to?

A. Yes, sir. And he's being asked about whether

SOCKS is a point—to—point connection, and going to the

bottom indica-es -haL he's pretty sure it has to be

point—to—poin'.

Q. Now guess that doesn't quite take us all the

thisway there. Have we heard any testimony so far in

or iscase about whether a point—to—point connection is

not a V?N?

A. Yes, sir. For example, the testimony o:

?all last week.

Q. All right.

MR. MCLEROY: Could you go to the next

What was Mr. ?all'sQ. (By Mr. McLeroy) testimony?

A. Here he was asked: And you agree

therefore, a V?N is more than just a point-

connection?

sir.And he answers: Yes,
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:56

l23

?all on this issue?Q. Do you agree with Mr.

A. Yes, sir, I do.

Q. Well, that covers the 'l35 patent. Let's talk

about the ‘L80 patent.

What 'erence between theis the biggest di

'l8O patent and all o: the prior art that Microsoft has

discussed in this case?

A. It's the —— it's the —— the patents have the

secure domain name elements and the secure domain name

service e_ements that aren't there in the prior art.

Q. Well, it the prior art doesn't use secure

domain names or secure domain name services, what do

they use?

A. The use conventional domain names and

conventional domain name services. And these things

have been around for years.

MR. MCLEROY: Would you go to the next

slide, please?

Q. (By Mr. McLeroy) Here is Judge

COIlStIUCtiOI1 O: SGCUIG domain name.

Do conventional domain names satis:

judge's definition?

A. No, sir, they don't. Because they don't

correspond to a secure compiter network address as

required in this claim construction.
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l24

:56 l . few wrap—up questions, ?rofessor Jones.

:56 2 What is the role of hindsight in an

:56 3 obviousness analysis?

:56 4 A. Hindsight should not play a part in obviousness

:56 5 analysis. Hindsight would be something like using the

:56 6 patent as a recipe of things to do and then go looking

:56 7 at prior ar- references for pieces and parts and words,

:56 8 assembling them altogether and then saying that that

:56 9 renders obvious or —— or the —— the patents. That would

:5e;0 be the incorrect path to take.

:5e;l Q. Well, if hindsight is the wrong way to do it,

:5e;2 what is the right way to do an obviousness analysis?

:5e;3 A. The right way to do it is to put yoursel; in

:56;4 the shoes of one of ordinary skill in the art at the

:5e;5 time of the invention, in this case late '99, early

:57;6 2000. Look at the information before you, including

:57;7 these prior art references, and ask whether or not it

:57;8 would have been obvious to create the invention using

:57;9 those references.

:5720 Q. Well, let me ask you that exact question. Were

:572l the 'l35 patent and 'l80 patents obvious in the year

:5722 2000 when the patent applications were filed?

:5723 A. Wo, sir, they were not.

:5724 Q. ?rofessor Jones, to wrap up once and for all,

:5725 can you tell the jury what your opinion is on the
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l25

:57 l validity of the 'l35 and ';8O patents?

:57 2 A. Yes, sir. None o_ the three prior art

:57 3 references Aventail, DV?N or Windows NT 4 ——

:57 4 anticipate or render ObViOJS the VirnetX patents. The

:57 5 'l35 and 'l8O patents are valid.

:57 6 Q. Thank you.

:57 7 MR. McLI I pass the witness, Your

:57 8

:57 9 I COURT: Cross—examination.

:5e;O . BOWLRS: May I approach, Your Honor?

:5e;l I COURT: Yes, you may.

:5e;2 . BOWLRS: May I proceed, Your Honor?

:5e;3 I COURT: Yes, you may.

:58l4 CROSS—fiXAM NAl ON

:58 5 5

:5a;6 . Good morning still,

:5e;7 . Good morning, sir.

:59;8 Q. You began your discussion with the presumption

:59'9 ‘ validity. Do you recall that on direct examination?

:592O A. Yes, sir, I do.

:592l Q. Now, the presumption o: validity doesn't mean

:5922 jury can't find the patents invalid, does it?

:5923 . It does not mean that, that's correct, sir.

:5924 . "n ‘act, juries do that all the time, don't

:59
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sir.A. I believe they can, yes,

the ‘ice did notQ. So in this case, ?aLenL 0

actually consider any o_ -he three pieces o: prior art

Aventail, DV?N, or 9913 NT 4.we discussed:

A. Yes, sir. They were not explicitly on that

Q. So there's no presumption that the ?atent

those pieces o:looked at0 "ice prior art and decided

that VirnetX's patents were valid over those prior ar

is there? They jist —— they didn't even look at it a

A. That would be what —— the record indicates they

did not, so we aren't to presume that they did.

Q. This jury would be the firs- opportunity

decide whether the VirnetX patents are valid over

pieces o: prior art, true?

sir.A. I believe that's correct,

have thethe O"ice also didn'tQ. Now, ?aLen-

VirnetX source code or technical documentation, did it?

I'm aware o:,A. Not that sir.

Q. And, in the ?a-en- 0 "ice doesn't make afact,

technical evaluation o: whether -heir source code or

That's not the ?atentproduct is any good, does it?

O”ice's job.

A. That's correct, sir.
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Q. Now, let's turn firs to your discussion o:

Windows prior art, which is -913 and AutoDial.

Do you recall that?

A. Yes.

Q. You did not dispute in your testimony that

is an easy and automatic way o: setting up a V?N, did

you?

A. I didn't say anything about that, sir.

Q. And the argiment that you did make on direct is

that you believe that the determining step in the 'l35

patent was not satisfied by the 9919/Autojial prior art,

right?

A. Yes, sir.

Q. Now, you cited, for example, the testimony o:

Mr. ?all when he was being cross—examined by VirnetX's

lawyer, right?

A. Yes, sir.

Q. And that testimony came up in the context o7

Mr. ?all's carrying out the demonstration that VirnetX's

lawyer asked him to carry out, right?

A. Yes, sir.

Q. And what VirnetX's lawyer asked him to do was

to type in a fake, bogus name, right?

A. I believe in one case, it was e3ay, and in

another case, it was a made—up name, yes, sir.
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It was thisisnotasecurewebsite.com, right?

Something like that, yes, sir.

That's not a real website, is it?

Not that I'm aware 0;.

Okay. And in that context, that was the

context in which Mr. ?all said there was no determining

being done with the fake, bogus name, right?

believe he was asked about the system, sir.

ire what was in his head.

But it was after the discussion o.

bogus demonstration, right?

A. Yes, sir.

Q. All right. Now, on the demonstration that

Mr. ?all gave with a real domain name, it did determine

a name, didn't it?

No, sir.

"n ‘act, what happened in that demonstration is

typed in a genuine address, and it went to the

address book, right? That's how it works.

would not describe it that way, sir, no, sir.

Well, it —— you did see the AutoDial address

up Oh Che SCIEEII.

don't recall t saw it pop up on the

screen, but "'m ‘amiliar with how it works.

Q. You were here during the testimony?
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A. Yes, sir.

Q. Okay. And you don't dispute that the Auto

address book came up on the screen.

don'tA. I believe he had it up on the screen.

remember i: it came up during that process or not.

Q. You had an opportunity to inspect that system

for two Iull hours before it was shown to the jury,

didn't you?

A. Yes, sir.

Q. So you know that the AutoDial address book

contains addresses o: websites that have been visited.

3y addresses, you mean like _9 address, sir,

No. The path by which it was going to reach

or create that V?N.

believe it contains the _9 address and an

indication o: sir.whether it's going to ise -313, yes,

Q. Exactly. The AutoDial address book says it's

ise 3319 for a particular secure connection,

'9

A. That's the phone book, sir.

does AutoDial do that?Q. Yes or no, You just

said it did.

didn't.A. No, sir, Could you repeat the

question, please.
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Q. You just said that it contains an indication

that it will use 9913 to make the connection.

The phone book --

That's true, isn't it?

The phone book does, yes, sir.

Okay. Now, let's turn then to —— well, let's

stay with that demonstration for a moment.

You were here when VirnetX's lawyer

cross—examined Mr. ?all and made him get down on his

hands and knees and look at a Windows 2000 sticker that

was on the bottom of the box?

Yes, sir.

And he made the point that the Windows 2000

came out in 2000.

Do you recall that?

Yes, sir.

Q. Now, you know - the software running on that

machine that was demons -ed was not Windows 2000

software. You know Lha '- was a l996 NT software,

don't you?

A. On that machine, sir? Yes, sir. That was

Windows NT 4, be'ieve, yes, sir.

Q. Which is L996.

A. That is my recollection, yes, sir.

Q. And that showed up actually on the screen when
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you went to go inspect the demonstration, didn't it?

A. It may have, but would agree that that was

Windows NT 4 so -ware from that timeframe, yes, sir.

Q. And Lha- Limeframe was 1996.

A. I believe so, yes, sir.

Q. So we didn't need to get down on our hands and

knees and look at an old sticker to find out what

software was running; it's right on the screen, and it

says '96, didn't it?

A. On that computer, yes, sir.

Q. A11 right. Now, YOJ haven't here o fered an

opinion as to whether any later versions of the % OS

wou1d a ec- the operation of that 1996 software, did

you?

A. I have not o 'ered an opinion on that, sir.

Q. Let's turn to the DV?N software for a moment.

Do you recall testifying that in that one,

there was no determining step as we11?

A. No determination made an e_ement as

'135 patent, yes, sir.

Q. A11 right. And you based that conclusion on

this source code analysis that Dr. Wicker is relieving

on. Do you recall that?

pointed out an examp_e.A. No. My conclusion,

a"1 the sourcethough, is based on an ana1ysis o‘
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code —— or the source code in its entirety, as well as

the other documents.

Q. Now, let's go to the source code that you

?X985. You asked theshowed the jury, and that was in

jury to look at the bottom o; ?age 8.

MR. 9OWj{S: So let's bring that up,

please, Chris.

Can we dim the lights, please?

Q. (By Mr. So this is?owers) the portion that yo

showed the jury, and you said wha '-'s looking at is

addresses, not DNS requests, right?

A. Well, this is the portion that Dr. Wicker

showed, and this is what "'m reterring to.

Q. All right. And this is what you showed the

jury?

forward two pages in the

3OWjRS2 Let's bring up the two pages

o; ?age lO, Chris. And let's highlight DNS, lookup

right there towards the top o_ And then-he page.

parse_secure about —— oh, almost about five or six lines

from the bottom.

Q. (By Mr. ?owers) Do you see that?

A. Yes, sir, I do.
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_m6 l

_m6 2

_m6 3

_m6 4

_m6 5

_m6 6

_m6 7

_m6 8

_m6 9

_m6lO

_m6ll

_m6'?
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this is a section o: the code that isQ. Now,

talking about DNS lookips, not _9 addresses, right?

A. That's correct, sir.

Q. And you didn't show the jury this portion.

didn't.A. No, sir,

Q. And parse_secure is where a determination step

is occurring, isn't it?

A. I don't believe that parse_secure is doing a

determination whether to set up a V?N or not. No, sir,

it does not do that.

Q. It's your testimony that a V?N is not set

_m6l3

_m6l4

_m6l5

_m6l6

_m6l7

_m6l8

,:O7 :_9

,:O7

,:O7

,:O7

,:O7

,:O7

,:O7

‘ter this parse_secure step?

A. It will —— it's not set up as a result o:

parse_secure step, no, sir.

MR. 9OWjRS: Let's go to the very next

?age ll, o_ -he source code. couldAnd, Chris,pager

oh, ,he first half.you bring 1P:

Q. (By Mr. ?owers) You didn't show this portion to

the jury either, did you?

A. No, sir, didn".

Q. And you see about, oh, halfway down where it

says count = dns_lookup, that's another DNS lookup in

the DV?N code?

A. Yes, sir.

Q. And the parse_secure is right below that as
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Yes, sir.

And the very next step --

MR. 9OWjRS: Chris, could you scroll down?

By Mr. That's when?owers) —— is vpn_cache.

isn't it?formed,

That is not when the V‘see that.

it's not.formed, no, sir,

That is discussing the formation o:

: it, Dr. Jones?

No, sir, -ha-'s not what it's doing.

That's yoir testimony?

Yes, sir.

Q. You didn't provide that testimony to the jury

sir?on direct, did you,

A. No, sir.

Q. And in fact, this is the portion that

isn't it?Dr. Wicker relied on,

A. No, sir. Dr. Wicker pointed to a di

showed.portion, the portion

MR. 9OWjRS: Chris, could you put up

?X875, just ?age 27, and bring up the middle where it's

about ?ages 3 —— where it's Steps 3 through 5 —— look at

even 3 through 8.

Q. (By Mr. ?owers) This is a portion o:
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Dr. Wicker's report that you read it, right?

did.A. Yes, sir,

Q. And it's specitically reterring to the

source code, right?

A. Yes, sir.

Q. And it's specitically reterring to DV?N source

code relating to DNS lookups, not _9 address, right?

sir.A. It does have DNS lookups, yes,

Q. And you didn't show the jury that or even talk

about it, did you?

didn't.A. His report? No, sir,

Q. All right. Let's turn next to Aventail.

With regard to Aventail, as heard your

:ion, it's that Aventail is not a V?N because it's a

:—to—point network. That was the argument you made?

?oin -o—point connection, sir, yes, sir.

?oin -o—point connection.

Now, the —— let's go to the Court's

cons-ruc-ion. You put it up. And the Court's

cons-ruc-ion doesn't say it can't be a point—to—point

connection, does its?

so thatA. No. It says it has to be a network,

sir.precludes a point—to—point connection,

Q. Yours is that a network precludes

point—to—point because it has to —— why? Because there
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have to be more than two computers?

A.

Q.

NO,

Nothing in Judge

sir.

Davis’ construction says

anything about whether there's a point—to—point

connection,

A.

That's wha

Q.

which is what

A.

Q.

requires

security

a couple

testimony that --

Mr.

Q.

because

HOUSTON*DALLAS/FT.

3

Now,

that

encryption and anonymity.

0

Yes,

(

wrote it

By Mr.

does it? You'll agree with that?

It doesn't mention those words explicitly.

: a network is, sir.

it it's not in Judge Davis’ construction,

the jury has to follow, right?

would say it is because o: the word network,

constructionin fact, Judge Davis’

it has to be both datafor a V?N to exist,

We talked about that

: days ago.

Do you recall that?

sir.

cou_d we bring up theMR4 9OWjRS: Chris,

the slide that Dr. Jones used quoting

?all's trial testimony?

Mr. the oneNope. ?all's trial testimony,

from his slide.

?owers) Well, let me just ask you,

down.

Mr. ?all testified that a V?N has to be
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more than just a point—to—point. That was the testimony

you quoted, right?

A. Yes, sir.

Q. And that's exactly what Judge Davis’

construction says. It has to be more, because

be both anonymous and encrypted, right?

A. I would say that those are two things

’icient.be, but that is not su

Q. So Mr. ?all is right in his testimony in saying

a point—to—point by itsel: isn't enough to be a V?N.

There has to be more. That's all he said, and that's

true, isn'- i-?

woild agree with that.

And two things we know that it has to be under

Davis’ construction is secure data and anonymous.

Data secirity and anonymity, yes, sir.

Q. All right. Now, you've Les-iIied that a

point—to—point connection can be a V?N, haven't you?

A. That one could construct such a system, yes,

Q. So a point—to—point connection can be a

network.

A. Not when it's simply a point—to—point

connection, no, sir. You could use a point—to—point

connection to create a network. I would agree with
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:,2

:,2

:,2

:,2

:,2

:,2

138

ROW. ' {S2 Chris, could we bring

fromDr. Jones’ December 19,deposition 2008, at

62, Line 15, throigh 63, 7?

Q. (By Mr. This was --?owers)

MR . :’OW_L'l-{St Let's go back up to --

there's the question.

Q. (By Mr. ?owers) This is your testimony in

December of 2008, wasn't it, Dr. Jones?

A. Yes, sir.

Q. Question: "" the otheryou met all

requirements, we're taking about with an ability to

them and some aspect o_communicate between addressing

or identifying to whom it is destined, then a point --

whatAnswer: guess by point—to—point,

are you —— I'm not sure what you're saying there.

MR . :’OW_L'l-{St Then let's go to the next

question, please, Chris.

Q. By Mr. ?owers) 3y point—to—point, I am

this network that's onreferring to, for example,

Txhibit 3,?age 74 o‘ where you have a point being the

?C on the?C on the left and another point being the

right.

And your answer was: You could
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1132 l network using that wire, yes.

lhl3 2 Do you see that?

lhl3 3 . Yes, sir.

4 MR. BOWLRS: And, Chris, could you bring

:_a 5 up the figure that Dr. Jones was discussing in that

L3 6 exact testimony.

:_3 7 Q. (By Mr. ?owers) That was a page from the

:_3 8 technology tutorial that had been discussed by the

:_3 9 parties at that time, right?

:_3;O A. I don't recall at this point, sir. That's

:_3;l certainly possible.

L3;2 Q. You recall it being a point—to—point wire

L3;3 connection?

:_3;4 A. I I know that we're referring to a wire

:_3;5 I don't recall the rest of what was being

:_3;7 Q. And you agree your testimony said that a

:_3;8 point—to—point wire connection can be a network.

:_3;9 A. I I agree that's what I testified to, sir.

:_32O Q. All right.

:_32l A. And I would agree that under certain

:_322 circumstances, it could, yes, sir.

:_323 Q. Now, -913, you've already testified, creates a

:_324 virtual private network, right?

:_325 A. Yes, sir.
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l4O

Q. And __ 9 stands for point—to—point, doesn't it?

A. Yes. It uses a point—to—point tunnel to

connect the other multiple computers.

Q. All right.

MR. BOWLRS: Now, could we bring up

DX3064, please, at ?age 5, Chris?

And can you blow up the portion —— the

second from the bottom, second paragraph from the

bottom. Actually —— sorry —— the paragraph just above

tha . It's very small on this. Here we go.

Q. (By Mr. ?owers) There it says —— and this is an

exhibi- Irom the 1ser's perspective of the V?N as a

point—to—point connection between the user's computer

and 8. corporate SGIVGI.

Do you see that?

A. Yes, sir, I do.

Q. And that's an accurate description, isn“

A. I think that's a reasonable description

what they're describing here, yes, sir.

Q. All right. Now let's turn to the 'l8O patent

for a moment.

YOJ Les-i_ied --

THE COURT: Mr. ?owers, you have about

three or four minutes left.

MR. BOWLRS: Thank you, Your Honor.
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l4l

-esLiIied that none o;

-he secure domain name

?owers) YouQ. (By Mr.

‘erences saLis_yprior art re‘

ist regular domain names,requirement because they're j

right?

A. Yes, sir.

Judge Davis’ construction that the juryQ. Now,

say that it can't be a regularhas to ‘o'low doesn't

right?domain name,

It says that they havebelieve it does.

the domain names must correspond to secure

A.

to —— that

computer network addresses.

And a secure address is one that just requiresQ.

truction?authority to access,

believe it has a —— my recollection is,

?N communications.

right, under his cons

itA.

also requires being capable of DV

Exactly.

So as long —— and so a regular

Q. True.

DNS --

as long as it corresponds to aregular domain name,

fies Judge Davis’that satiasecure domain name address,

doesn't it?construction,

is not a

but that's not

Wot —— what you said, sir,A.

So yoi've used the words,possibility.

' what would happen.:e description o"

the reason in your expert report

an accura'

Q. Wow, you're --

Davis’that you gave as to why a —— you believe Judge
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:_5 l construction can't be satisfied by a regular domain name

L5 2 is that the domain name has to be designed in order to

L5 3 correspond to a secure website, not just tha- it, in

:_e 4 Iac-, corresponds to one. That's true, isn'- i-?

:_e 5 That's what you said in your report?

L6 6 A. That's one way —— being designed to correspond

:_e 7 is one way that it can correspond, yes, sir.

:_e 8 Q. 3u -haL's not what you said in your deposition

:_e 9 or your report. You said that's what you thought it

:,e;O meant to correspond, right?

:,e;l A. I I don't recall whether I used that as an

L6;2 example, sir, or I said that it meant that.

L6;3 Q. Now, you'll recall that VirnetX argued

:_e;4 claim construction, and Judge Davis did not adop

:,e;5 Do you recall that, that it has to be designed

L6;6 limitation. Jidge Davis said it merely corresponds.

:_e;7 That was his constriction, wasn't it?

:_e;8 A. I don" I don't believe that there was an

:_e;9 argument that it had to be designed, no, sir.

:_e2O Q. In any event, Judge Davis did not include such

:_e2l a requirement o: design into the —— into the

:_e22 construction, did he?

:_e23 A. I believe that's one way in which it

:_e24 corresponds, so I believe he did by the way he made his

:_e25 construction, sir.
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Q. Let's be clear. Judge Davis did not include

anything saying that design to be correspond is

required, just must correspond; that's fair?

A. He didn't use those exact words, no, sir.

Q. The exact word he used, which is has to

correspond, right?

A. That's what —— corresponds, one way to satis:

that is to be designed to be a secure domain name.

Q. And another way to satisjy i would be, t

type in that name, it prints back tha' secure address,

that corresponds then, doesn't it?

It does, sir.

It does, or it does not?

No, sir.

Q. So it " type in the name o: a secure address,

and that goes out and brings back that secure address,

your testimony to this jury is that that name doesn't

correspond to the address?

A. Not —— you'd have to tell me the rest o: the

tem, sir, but just doing that, no, sir, that doesn't

t the elemen-s o_ -he claims.

M&. _ LRS: No further questions, Your

THE COURT: Thank you.

Redirect?
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_m7 1

,Q2 2

_Q2 3

Q.

place Mr.

demonstra

DEUHE OI‘ a

A.

on the in

Q.

BY MR. MC’

:<OY: Yes,

fiXAM NAl_{fiCl

TROY:

?rofessor Jones,

ON

I'll start where

l44

Your Honor.

?owers started with the Windows NT

tion that we saw in the courtroom here.

Is www.ebay.com,

bogus domain name?

That's a real domain name that you can go

ternet.

What happened when Mr.

is that a real domain

?all typed in

www.ebay.com into the demonstration system?

A.

Q.

The system set up a V?N.

And what does that indicate to you about

whether or not Windows NT 4 makes or does not make a

determination to set up or initiate a V‘

request?

A.

‘rom look

Well,

ing at the rest o:

:,8

:,8

:,8

:,8

:,9

:,9

code for

a

Q.

Mr. _?OVK3I

DNS request

this,

A li--le bi:

s referred -o

that confirms the understanding

-he time you spent inspecting

?N based on a

got

the evidence and the source

that there's not a determination based on

to set up a V?N in Windows NT.

more about the demonstration.

demonstration system before it was shown here in cour .

HOUSTON*DALLAS/FT.

Do you remember that?
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:,9

:,9

:,9

:,9

l45

A. Yes, sir.

Q. All right. And he focused on what software was

running on the computer sitting over there on

Microsoft's counsel table; is that right?

A. Yes, sir.

Q. And he was careful not to ask you what so_-ware

was running on these three computers on this side of the

courtroom.

A. Yes, sir.

Q. What software was running on some o:

computers on this side of the courtroom?

on two ofA. Well, those computers, an early

a beta version, of Windows 2000 or what becameversion,

Windows 2000 was running.

Q. Now, turning to DV?N, why did you choose to

show the source code up here on the screen that you did?

Wicker citedA. That was the source code that Dr.

to in his chart, and it's the source code he showed to

the jury, so that was the source code that discussed,

but --

or didQ. Did you just review that source code,

you review all the source code in that file in

?lainLi"'s ?xhibit 985 that we saw?

:,9

:,9

the source codeA. Well, certainly reviewed all

but also reviewed other files in thefile,
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l46

_2o l i ?N system to understand what was being put forward.

420 2 Q. Does any o_ -he other code, any o: the other

420 3 source code in ?lainLi "s 985 or any o: the other DV?N

420 4 source code change your opinion that DV?N does not make

420 5 determinations based on a DNS request?

420 6 A. No, sir. It confirms my opinion o:

420 7

420 8 Q. All right. Then on Aventail, on the discussion

_2o 9 : point—to—point connections, what does .91? stand for?

;2olO A. I believe it's point—to—point tunneling

fi20;l protocol.

;2ol2 Q. Is that the same thing as a point—to—point

;2ol3 connection, or is that something di

;2o;4 A. That's something di

'eren-?

'erent. I‘ JSES --

;2o;5 uses a —— what's called a point—to—poin- -unnel to

;2ol6 allow, say, a client computer on one side to communicate

;2o;7 with a network o: computers on the other.

;2ol8 That client computer can send a packet

;2ol9 with —— as it showed, with an _9 address in it and have

42020 that packet delivered to any o; the computers on the

42021 private network on the other side o_ the -unnel.

42122 So it's not —— it's using a point—to—point

42123 connection. Many things use a point—to—point

42124 connection. It, however, is creating a virtual private

42125 network.
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,:22

,:22

,:22

,:22

,:22

l47

Q. So is the -913 protocol, does that create a

garden hose, or does that create something else?

A. That doesn't create a garden hose; that creates

a network, sir.

Q. Okay. Now, ‘ina"ly, let's look at the secure

That's a c_aim term in the 'l8O patent,domain names.

right?

A. Yes, sir.

Q. Can you give me an example o: what a regular,

standard domain name was, you know, something that's

been in existence since the '80s?

A. How about the —— t can go as far back in the

'80s in my head, but how about www.yahoo.com as a

conventional domain name?

Q. What did the inventors use as examples o:

secure domain names in their 'l8O patent?

A. Well, in that they would use something like

www.yahoo.scom to —— in that case, indicating that

that's for a secure domain name.

Q. What would have happened i: you sent a secure

domain name to a regular DNS server?

A. You woild have gotten back an error

indicate that it didn't have that address or

couldn't understand that address.

Q. In the Microsoft accused products, and
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O2:

02

ll

,Q2 l

,Q2 2

_Q2 3

,Q2 4

_Q2 5

_Q2 6

,Q2 7

_Q2 8

_Q2 9

_g2lO

_g2ll

_g2l2

_g2l3

_g2l4

_g2l5

_g2l6

_g2l7

_g2l8

_g2l9

_g32O

_g32l

_g322

4423

A424

2325

l48

thespecifically, ?eerNeL

regular domain names,

di"erent?

A. They use something di

remember that long string

numbers and letters and dots

That --

either.

Q. What happens i:

peer name was sent to a regular

DNS server?

A. You woild get an

tested and verified that myself.

or do

that Windows

do those useinterfaces,

they use something

’erent. They use --

o: characters that were

followed by another string?

that name is not a conventional domain name

?eerNet name --

DNS —— regular standard

error returned, and

Q. Just like a secure domain name that's listed in

the 'l8O patent?

A. Yes, sir.

MQ. EROY:

QT:

LRS:

?ass the witness.

Any recross?

Yes, Your ionor, very brie .

{it

You're out o:
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l49

One, you were asked just then by VirnetX's

lawyer about the demonstration that Mr. ?all gave

regarding ebay.com.

Do you recall that?

A. Yes, sir, I do.

Q. Now, the computers that were set up were not

actually connected to the internet, were they?

They were not.

So it's not going to find ebay.com, is it?

No, it's not.

And ebay.com was not in the address book, was

A. No, sir, it wasn't in the address book.

Q. Secondly, with respect to Aventail —— could you

's ?xhibit 362, in front o_get Exhibit 36?, ?lainLi

you, please?

Now, this is an SAIC document, correct?

Yes, sir, I believe it is.

“ you cou_d turn to ?age 27.

Is that marked 27 down at the bottom, or the

which --

Marked 27 down at the bottom.

Okay, sir. I'm there.

And if YOJ go --

MR. BOWLRS: Chris, could you bring up ——
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,:21

,:21

,:21

,:21

,:21 1

,:21 2

,:21 3

,:21 4

,:21 5

,:21 6

,:21 7

,:21 8

,:21 9

,:21:_O

,:21:_l

,:21:_2

, :21 :_3

,:21:_4

,:21:_5

,:21:_6

,:21:_7

,:21:_8

,:21:_9

2O

21

22

23

,:25

42225

'1st about, oh, 60 pe

?N system providers.

Well, l

could. Do you see wh

percent down.

Q. (By Mr. ?owe

right—hand side, Dr.

A. Yes, sir,

Q. And it says

parenthetical, and th

Do you

A. Yes, sir.

Q. This is a si

Aventail a V?N system

A. believe it

document, sir.

rcent down,

See i: you can pull

et's ge:

ere "'m re ‘erring to?

rs)

Jones.

do.

V?W system providers

€

see that?

tuation where SAIC is

provider, right?

is.

MR.

Honor, but we woild o

BOW. ‘<8: No

’er ?X362.

TiE COU

MQ. MCL

fol

THE COU

That exhibit will be admitted,

redirect.

RT: Okay.

EROY: No,

low—up questions?

uh—huh.RT: Yes,

there's a discussion o:

a little less text,

And V?N starts on the

further questions,

150

that out.

if

About 60

in the

first one it lists is Aventail.

calling

haven't examined this

Your

Any objection?

Your Honor.

and you may
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151

_:m 1 _ _ jRS:

425 2 . Rrofessor Jones, do you still have

_25 3 Iront o_ you?

_:m 4 . Yes, sir.

425 5 . What is the date o: that document?

425 6 . I don't know, sir. July 8th, 1999, I believe

_:m 7 is the date.

425 8 Q. Okay. At that time, had Judge Davis de:

_25 9 the term VRN yet?

_25;O A. No, sir, he had not.

42511 Q. Is it at all possible that SAIC could have been

_25;2 applying the Court's definition o; VRN when they were?

_g5;3 A. No, sir.

42514 MR. McLI Rass the witness.

42515 Til COU' : Okay. Anything further?

42516 . BOW} : No, Your ionor.

42517 I COURT: Okay. Very good.

42518 righ . You may step down. Thank you.

42519 righ . Microsoft have any further

42520 evidence —— I'm sorry. VirnetX?

42521 MR. CAWLEY: VirnetX has no

_2522 evidence and rests, YOJI Honor.

42523 THE COURT: All right. VirnetX rests.

42524 Microso - ina ly closes?

42525 MR. BOW <8: Yes, Your Honor.
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152

425 1 I COURT: And VirnetX finally closes?

426 2 '. CAWHTY: Yes, Your Honor.

426 3 TiE COUQT: All right.

426 4 All right, Ladies of the Jury. That

426 5 concludes the evidence stage of the case. I think it

_26 6 was a week ago today that we did the opening statements,

426 7 and I told you we would, after that, go through the

_26 8 evidence. And then following the evidence, you will

_26 9 hear the Court's charge and then the final arguments o:

,:m 10 counsel.

42611 But what I'm going to do now, I have some

,fl612 matters I have to take up with the attorneys, so I'm

_26;3 going to go ahead and let you recess for lunch, and

42614 we'll plan to start back here at 1:45. That will give

_26;5 you an hour and 20 minutes "or unch. We'll come back

,£616 at 1:45, and at that time, you'll hear the charge and

42617 the arguments of counsel.

42618 I, again, want to remind you of your

_26;9 instrictions. Even though the evidence is a_l closed,

42620 you still should not discuss this case among yourselves

42621 or with anyone else.

42622 So enjoy your _unch, and then we'll hear

42723 the arguments, and finally, ater this afternoon, you'll

42724 be released to begin your deliberations.

42725 I'm going to take about a five—minute
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ll:

ll:

ll:

ll:

ll:

l53

I'll be back to visit with therecess, and then

attorneys.

So at this time, we are in recess until

All rise.fiR2

HY that the2%Y CfiRlH%R foregoing is a

true and correct transcript from the stenographic notes

-he proceedings in the above—entitled matter to the

_ my ability.
., O

/s/

SUSAN SIMMOWS,

O”icia' Coir: Reporter
S-aLe of Texas No.: 267

Expiration Date: l2/31/lO

CSR

/s/

dUD__lH W+'.RT. NG+'.R, csa

Deputy O”icial Court Reporter
’ Texas No.: 731State o:

Expiration Date: l2/31/lO
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S1R C1 COURl

C1 OE 1jXAS

ON

Civil Docket No.

6:O7—CV—80.

Tyler, Texas

March 15, 2010.
_CROSOE1 COR- _ 12:35 ?.M.

T'°\A‘\TSCR__91 OJ:' LJU1-{Y 11-{__AL

fl 1Hfi HONORA%Lfi dUDGfi ]fiONARD

UV lfiD S1A1fiS D S1R C1 JUDGJ

QAS CAW}?Y

i}fiY CALDW?’

D. CASSA1

ITROY

'th

0 Crescent Court

iite 1500

allas, TX 75201

M.

M

M.

M.

M

3

S

D

W 1&1 M. BARKJR

? 3unt & Ainsworth

1 East Ferguson
S

T

Jite 1114

yler, TX 75702

13 ON NjX1 BAGJ:

MS. SUSAN SIMMONS, CS?

Ms. Judith Werlinger, CSR

O”icia' Court Reporters

100 East Houston, Suite 125

Marshal_, TX 75670

903/935-3868.

(?roceedings recorded by mechanical stenography,

transcript produced on CAT system.)
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l

2 ' 22 2'12 '. 43W 9OWjRS

. ‘.13 %O%%OW

3 . _ 7| "i_1i'<>I

' . AS KI'\TG

4 . %fi&l Gfi{R lY

il tshal & Wanges

5 l Redwood Shores ?arkway
th Floor

6 edwood City, CA 94065

7 . '. 7.A%~'.lH W1 SWASSER

" De\4ASII

8

9 ' 10153

;O '. T 2 %OOlH

' Gotshal & Manges
Ll gouisiana

L2 ' 77002

I- 3 . __  E S

170:
L5 4400 Renaissance Tower

Dallas, TX 75270

WK. +'.{ C J:' N DT.AY

Findlay Craj-

6760 Old Jacksonville Highway
L8 Suite ;0l

Tyler, TX 75703

* * *

20

2l _ K O C

22 (Jiry oit)

11:35 23 COJl-{l S*'.CUR lY OJ:'J:' C*'.l-<1 All rise.

lh3524 THE COU&l: Blease be seated.

lh3525 All right. Does ?lainLi ’ have any
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_n5 l motions it wishes to make?

435 2 MS. CASSADY: Your Honor, our star

_n5 3 quarterback has appeared to disappear from the ——

435 4 THI COURT: Okay. I'll take that as a no

435 5 then, right?

435 6 . DY: We do have some motions,

435 7 Your Honor.

,:35 8

435 9 '. T I : " " go grab

,:35 :_O

435;l THI COURT: That will be fine.

435;2 In the meanwhile, does Defendant have a

_s5l3 motion they wish to make?

435;4 MR. BOWLRS: Yes, we do, Your ionor.

435;5 Retore we begin, though, I want to ask the

_g5;6 Court i- " may take my leave. "t all you're going to

435;7 handle is instructions, verdict form, and the JMOL

_n5;8 motions, Mr. 3obrow is going to handle.

435;9 "5 there was something else, I was going

43520 ' -ay for that, but i_ that's what it is, I'd like the

4352l :'s permission to leave for now.

43522 TTE COU<l: Bermission granted.

43523 M&. BOWLRS: Thank you, sir.

43524 I COURT: All right.

43525 '. CAW TY: Sorry, Your Honor.
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.36 l I ' : Yes.

436 2 '. '1 : I didn't know we were back

436 3

436 4 we ready to take up Rlainti

436 5 I COURT: Rlainti

436 6

436 7 MR. CAWLEY: Your lonor, the Rlainci ,

.36 8 :X, makes its motions for jidgment as a maL-er o.

have a mo‘

_n6 9 : the close of the Defendant's case—in—chie;.

436;O And pursuant to the agreement of the

,fi6;l parties and the permission o_ -he Court, we have agreed

,fi6;2 that this may be done at this time as if it were done

,fi6;3 immediately to lowing the close of the Defendant's case.

437;4 I'd like to make these motions in two

,:37 :_5

437;6 The first is a se- o_ three that I'd like

437;7 to call to the particular a-Len-ion of the Court, and

437;8 then I've got a second set -ha- I'm going to make that

_37'9 "'m sure the Court will be quite attentive to as well.

43720 But those arc the oncs those first

4372l three are the ones that I'd really like to highlight

43722 purposes of the discussion.

43723 The first is, on best mode on the 'l35

43724 patent, the Defendant has asserted the defense o:

43725 invalidity based on -he failure to disclose the
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_n7 l inventor's best mode of practicing the invention.

437 2 We have heard no evidence whatsoever

_s7 3 during the course of the trial about what the best mode

437 4 would be or certainly about the Defendant's knowledge of

437 5 that and their failure to disclose the best mode.

437 6 So we would submit that as a matter of

438 7 law, that defense fails for lack of any proo;

438 8 whatsoever.

438 9 Til JRT: Okay. Response?

438;O M&. %O%&OW: I have no objection. As

438;l Honor knows, we asked that the jury instruction, in

_n8’2 fact, on that be pulled, and as I understand it, it

438;3 THE COURT: Okay. So with defense

438;4 counsel's agreement, that motion is granted.

438;5 MR. CAWLEY: All right. The second o:

438;6 this category is a similar argument of written

438;7 description of the 'l35 pa-en-.

438;8 Once again, -ha-'s a fac-ual inquiry.

438;9 There has been no evidence o 'ered whatsoever as to what

43820 one of skill in the art would have perceived to be the

43821 adequacy of the written description supporting the

43822 certain claims.

43823 Tii RT: Response?

43824 M&. &OW: Same position, Your Honor.

43825 We don't oppose.
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438 l Tifl COURT: All right. Motion is granted.

438 2 MR. CAW’.'7.Y: And the third 02 this

438 3 category is Microsoft's counterclaim on the invalidity

438 4 o: Claim 7 o: the 'l35 patent. As the Court may recall,

438 5 the '?lainLi withdrew that claim and is not asserting

439 6 it.

439 7 Microsoft, however, did not withdraw its

_n9 8 counterclaim as to invalidity. However, there has been

.39 9 no proo" o"ered during the course o: the trial that

439;O Claim 7 of the 'l35 patent is invalid.

439;l T{E COJRT: Okay.

439;2 M&. %O%&OW: We would withdraw that

439;3 without prejudice, YOJI Honor.

439;4 M1. CAW WY: Well, I think --

439;5 T{E COU<l: _ think it's a little late

439 ’6

439;7 MR. %O%ROW: But it was not put into the

439;8 case at the beginning. In other words, there was

439;9 nothing in the Court's instructions or the parties’

43920 briefs that said that our counterclaim on Claim 7 was

439 2l in.

439 22 The Plainti withdrew that claim. We did

43923 - put forward, either in the materials going in to the

43924 irt, that that was still an issue. So that was never

43925 'tigated.
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,:39

,:39

,:39

,:39

,:39

,:39

,:1O

,:1O

,:1O

,:1O

,:1O

,:1O

without

against

So,

prejudice.

us again,

liLiga

claim was not

the

on that

case.

and that's appropriate

assertion as to Claim 7,

withdraw your coun

it was not put

said,

the eve

moot.

all.

Claim 7 are withdrawn then wi'

Microso:

-e Lha-

MR. CAWLEY:

claim,

They have chosen not to o

TH

claim.

in the case.

which they do,

certainly,

Shou_

'l35 patent were in this case.

--1-1.4
COURT:

did

M

we're going to try this.

O:

We did not put

And so certainly,

ft to la

T

trial,

&. %O %ROW:

:er challenge
--1

ii COURT:

under advisement.

HOUSTON*DALLAS/FT.

MR. EY: All right.

In a sense,

But as things stand now,

Only Claims l,

Your Honor.

for judgment as a matter of

—— Microsoft,

we

:hout prejudice ;

that claim.

Now,

it should be withdrawn only

_d this claim ever be asserted

we wou_d have the opportunity to

that

and l2 o:lO,

They have a live counterclaim

It's in the

'er any evidence on it,

law.

When they withdrew their

did you

:erclaim as to the invalidity?

did, because

forward in the materials pretrial that

They dropped Claim 7 on

and we simply —— the issue then was

forward and litigate Claim 7 at

any issues that as to

OI

I'm going to take that one

Your

Sunbelt Reporting & Litigation Services
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THE COURT: There's nothing in the charge

as to Claim 7, right?

M&. %O% : That's right.

MR. ‘H : I think that's correct, Your

M&. %O% : That's correct.

MR. CAWHHY: Now, the second category is

some motions that I'm going to make now, and in the

interes- o. -ime and e ’iciency, Your Honor, I will say

that all o. -hese are based on failures ot proo .

And we are prepared to drill as deeply

down into the evidence in the record as Your Honor would

care to, but I —— but I —— you know, unless —— unless

Your {onor —— I mean, I'm going to do what I need to do

to make my motion and preserve my record, and i: Your

{onor feels as though I'm giving it short shri_ and

that we should get more deeply into the facts --

THE COURT: Give it short shrift, and i-

want to jump in somewhere, I will.

MR. CAWLEY: All right. Thank you.

The first, as o_ -his category, anyway, is, we move ;or

judgment as a matter of law as to direc- infringement o.

the 'l35 patent. VirnetX seeks judgment under Rule 50

that it has established as a matter o: law that
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:1 1 Microsoft directly infringes Claims l, l0, and l2 o:

:1 2 'l35 patent.

: 1 3 This motion is as to Windows X?, Windows

: 1 4 Vista, Live Communications Server 2003, Live

: 2 5 Communications Server 2005, O"ice Communications Server

:2 6 2007, O"ice Communicator 2005, O”ice Communicator

:2 7 2007, Messenger 5.0, Messenger 5.l, and Live Meeting

:2 8 Console.

: 2 9 VirnetX has established as a matter o:

:2;0 that the —— those accused products that I just named

:2;l meet each claim under the Doctrine o‘ ?quivalents with

:2;2 testimony from Rrofessor Jones that the website

:2;3 limitations are literally present or practiced by the

:2;4 'l35 patent accused products.

:2;5 Second, as to direct infringement o:

--1

: 2;7 L COURT: Just a moment. That motion is

:2;9 MR. CAWLEY: Yes, Your Honor.

: 220 As to direct infringement of the 'l80

: 22l patent, VirnetX seeks judgment under Rule 50 that it has

:222 established as a matter o‘ aw that Microsoft directly

:223 infringes Claims 1, 4, l5, L7, 20, 31, 33, and 35 of the

: 324 'l80 patent in Windows X? and Windows Vista.

: 325 Rrofessor Jones has testified that the
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limitations of the claims are satisfied in the accused

products and that no reasonable jury could find

otherwise.

TTE COURT: All right. Motion is denied.

Mk. CAWITY: Next, VirnetX moves for

judgment as a matter of law on inducement of the 'l35

patent and 'l8O patents. The evidence conclusively

establishes that Microsoft took actions, such as

marketing, participating in conferences, and leasing

material that accuses others o in’ringing the patents.

There is evidence that the patents were

directly infringed by Microsoft and others. There is

undisputed evidence that Microsoft was aware of the

patents and knew or should have known that the acts

constituted and encouraged infringement.

And as I said, there is evidence o:

infringement, and there is evidence that Microsof

should have known that its encouragement or instruction

would result in others infringing the claim. This

evidence is so compelling that no reasonable jury could

find otherwise.

TTE COURT: Motion is denied.

MR. CAWHTY: Next, contributory

fringement of the ‘L35 patent.

Microsof — excise me —— VirnetX has
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tablished conclusively that Microsoft has sold,

'ered for sale, or imported a material component o:

the accused products or a material component used in the

practicing method that is not a staple article of

commerce suitable for substantial non—infringing use and

that Microso_ - had knowledge that the component was so

made and adapted.

As already established, VirnetX has

o 'ered evidence that Microsoft knew of the 'l35 patent,

and no reasonable jury could find otherwise.

TTE COURT: Motion is denied.

MR. CAWHRY: VirnetX moves for judgment as

a matter of law on its willfulness claims. It has

proved by clear and convincing evidence -ha- Microso_

willfully infringed the 'l35 and 'l80 pa-en-s; tha- i

was aware of the patents; that it acted in spite o; an

objectively high likelihood that its actions infringed

valid patent, and no reasonable jury could find

otherwise.

TTE COURT: Motion is denied.

MR. CAWHRY: Microsoft —— VirnetX, that

is, moves for jidgment as a matter of law on damages.

The evidence shows that it is entitled to a reasonable

royalty in the amount of $158,700,000 for the 'l35

patent, and $83.6 million for the 'l80 patent, and no
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reasonable jury could find otherwise.

TTE COURT: Motion is denied.

MR. CAW RY: Likewise, VirnetX moves

judgment as a matter of law on the defenses o;

anticipation of the 'l35 and 'l8O patents on the grounds

that all asserted references lack one or more central

elements to establish invalidity, and no reasonable jury

could find otherwise.

TTE COURT: Motion is denied.

MR. CAWIRY: And VirnetX, finally, in this

category, moves for a judgment as a matter o_ law on

obviousness of the 'l35 and 'l8O patents on the ground

that Microso_t has failed to meet its burden to produce

ear and convincing evidence that any of the asserted

aims of those patents would have been obvious at the

‘filing to one of skill in the art, and notime o

reasonable jury could find otherwise.

TTE COURT: Motion is denied.

MR. CAW RY: Thank you, Your Honor.

TTE COURT: Thank you.

Defendant have any motions?

WK. %O%ROW: Yes, Your Honor, we do.

Your ionor, we have a number of motions.

t me begin by stating that we did file a formal JMOL

tion this morning, but, obviously, I'm prepared to put
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: 7 l these on the record now for you and for your

:7 2 consideration.

: 7 3 T I "f you'd like to just rest on

: 7 4 your written mo‘

: 7 5 M&. %O%ROW: Well, we did submit the

:7 6 motion, but we do think that it is appropriate to go

: 7 7 forward on this basis as well, setting 'orLh "or the

: 7 8 record the motions that we are making.

: 7 9 T{E COJQT: All right.

: 7L0 M&. %O%<OW: First of all, on the question

:7’1 in’ringement, Microso_- moves for judgment as a

:7;2 tter of law on the question o in’ringement —— direct

:7'3 infringemen- o_ the 'l35 patent, that no reasonable jury

: 7L4 could find that Microsoft directly infringes the

: 7L5 asserted claims of the 'l35 patent.

: 8L6 There was overwhelming evidence that there

: 8L7 is no anonymity; that there is no website; and that

: 8L8 there is no gatekeeper computer.

: 8L9 And in addition, there is no evidence that

: 820 Microsoft employees directly infringe or that making or

: 82l licensing the so_-ware that's been accused to end users

: 822 constitutes direc- infringement.

: 823 Tifl COJRT: Motion is denied.

: 824 M&. %O%<OW: Secondly, Microso_

: 825 judgment as a matter o: law on the question o:
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:92O

:92].

:922

:923

:924

:925

inducement o in

reasonable jury could

in

2006 of

fringement of

the patent.

’ringemenL o_ -he 'l35 patent. No

find -ha Microsoft induced

the 'l35 pa

There is no evidence of

by Microso L
O in

There is no evidence of

’ringement.

-en

knowledge be:

There is no evidence o;

fore

knowledge

intent to cause the acts that Microsoft purportedly knew

would infringe,

encourage in:

direct infringement,

granted.

mCflf€S

contributory in:

reasonable jury could

for judgment as a mat

Microso L o

M

the

fringement.

Of course,

and

Ti JQT:

{. %O% &OW:

and there is no evidence o_

there also is no proo

therefore,

Your

in-enL

0

Motion is denied.

ionor,

To begin, the

a matter o

thethat

"act law,

?lainLi has

specific string of

It is not what Microso_

code.

that is a component as a ma‘

In addition,

fringement of

find contributory in:

be a component.

sells,

There is no basis to

there is no evidence o:

-€T" O

the ';35 patent. No

'l35 patent.

software at issue canno

but instead is a

:ter of law.
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_m9 l requisite knowledge Lha- the feature at issue infringes

_m9 2 or that Microsoft knew that the purported component was

,m9 3 adapted tor infringement.

450 4 And in addition, the evidence shows that

450 5 Microsoft knew of substantial non—infringing uses. And

_5o 6 so there has not been any showing that the accused

450 7 products were especially made or especially adapted

_wo 8 infringement.

450 9 Finally, there is no evidence o:

45o;O substantial non—infringing uses.

45o;l T{E COJRT: Motion is denied.

45o;2 M&. %O%&OW: Next, Your Honor, on the 'l8O

45o;3 patent, Microsoft moves for judgment as a matter o: law

45o’4 of no infringement on direct infringement, induced

45o’5 infringement, and contributory infringement —— I'm

6 d t rin ement and induced in rin ement450; sorr —— irec inf ' ' ' f ' .

45o;7 There is no claim —— that claim has been withdrawn on

45o;8 contributory negligence by VirnetX.

45029 First of all, on direct infringement, no

45020 reasonable jury could find that Microsoft directly

45o2l infringes the asserted claims of the 'l8O patent. There

45122 has been overwhelming evidence that the accused software

45123 does not include and does not use a virtual private

45124 network and does not use and there is not included a

45125 secure computer network address.
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45, Furthermore, there is no evidence that any

,5, Microsoft employees use the accused software, and in

,5, addition, the evidence showed that the software would

,5, not be invoked —— the accused so_-ware would not be

,5, invoked in normal operation, and finally, that making or

,5, licensing the software to end users does not constitute

,5, direct infringement.

45, Tifl COJRT: Okay. Motion is denied.

45, M&. %O%&OW: Microso_- next moves for

45,; judgment as a matter of law on the question o;

45,; inducement of the 'l8O patent. No reasonable jury could

,5,’ find that Microsoft induces infringement of the 'l8O

45,; paten .

45,; We introduced substantial evidence o;

45,; non—infringing uses. We demonstrated certainly that

45,; since this claim was only filed in a'Ler this lawsuit

,£2; was filed, we showed substantial defenses to the

,£2; arguments and compelling arguments on the question or

,£2; invalidity, so as a result, certainly, there's been no

,£2 showing -ha- Microsoft in-ended to cause acts or

,£2 infringement, knew of the acts o in’ringement, or

,£2 intended in any way to encourage infringement.

,£2 {I JRT: Motion is denied.

,:m &. %&OW: Furthermore, YOJI Honor,

,£2 Microso: : 'Jdgment as a matter of law that
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,:52 i

,:52 2

,:52 3

,:52 4

,:52 5

,:52 6

,:52 7

,:52 8

,:52 9

,:52 :_O

,:52 ll

,:53 :_2

,:53 /3

liability

under the

either patent

judgment as

invalidity.

question of

as a matter

,:53 :_4

,:53 :_5

,:53 :_6

,:53 :_7

,:53 /8

,:53 :_9

,:53

,:53

,:53

, :53

,:53

,:53

asserted c-

anticipated.

evidence on

_:O_',_

‘ind, by c_ear

Dyna Corp case

Any iiabiii

o: direct infringement,

Ti

indirect infringemen

E COJQT:

to acts of

'or«y indirect i

must be limited

direct infringement.

nfringemen

M{.

a matter of

And specifically,

anticipation,

O:

_aims of the

We

’ronL o_in

V?N,

Aventail software guide,

be fore the

O;
law,

anticipation o‘

and Auto

-he

Mi

three pieces of

?aLenL O

Dial;

%O%&OW:

must be limited by the quantifiable ac

Microsoft next moves

law on the question o;

’irsL

and convincing evidence,

'l35 and

of all,

Microsoft moves

law that no reasonable jury could

and we move on that ground.

Motion is denied.

on the

for judgment

fail to

that the

'l8O patents are

submitted cvidcncc

lC€.

crosoft's NT 4 software with the

second,

all of

?aLenL 0

provides c_

al "

"ice,

the claims.

TH

prior art,

Dynamic V?N;

ovcrwhclming

DONG O:

those prior art,

and all of that,

_ear and convincing evidence o;

and third,

which was

-212,

the

DODE

as a matter

Motion is denied.
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453 l MR. %O%ROW: Microsoft next moves

_£3 2 judgment as a matter of law on the question o;

.53 3 obviousness. No reasonable jury could ail to find, by

453 4 clear and convincing evidence, that the asserted claims

453 5 are obvious in light o_ -he prior ar- jus- mentioned,

_£z 6 the Microsoft NT 4 with 9313, VBN, and AutoDial,

45x 7 Aventail 3.1, and the DV?W demonstration.

45x 8 The obviousness certainly should be found

45x 9 as a matter of law, both based upon those references by

45z;O themselves, that is, single reference of obviousness, or

45z;l when the various materials for each reference are

45z;2 combined together, those prior art references render the

45z'3 claims invalid as a matter of law.

45z;4 Til JQT: Motion is denied.

45z;5 M&. %O%<OW: Microsoft next moves

45z;6 judgment as a matter of law on the question o;

45z’7 willfulness. No reasonable jury could find, by clear

45z;8 and convincing evidence, that Microsoft willfully

_wz'9 infringed either the 'l35 or 'l8O patents because

45z2O neither prong o_ -he Seagate case has been satisfied.

45z2l Certainly, the objective prong has not

45x22 been met. We have put forth compelling evidence o;

_£523 non—infringement and validity, and certain_y, the cases

45524 have certainly shown that it is beyond a c_ose case, and

45525 indeed, one on which we're entitled to judgment as a
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_:55 l

_:55 2

,:55 3

_:55 4

,:55 5

,:55 6

_:55 7

,:55 8

,:55 9

_:55 2-0

_:55 ll

_:55 2.2

4551.3

_:55 ’4

On the subjective prong, certainly,

there's been no evidence that Microsoft believed that

there was an objectively high likelihood that the

accused software would infringe any of the patents.

TiE COJRT: Motion is denied.

:01‘M&. %O%<OW: Microsoft then moves

judgment as a matter of law on the question o; damages.

as a matter ofThere is insu ’icient evidence, law, to

for thatsupport ?lainti "s requested damages, or

matter, any damage award over $15 million.

the testimony of Mr. Reed shouldTo begin,

-he reasons set forth inhave been excluded for all o

Microsoft's Daubert motion pretrial.

_:55 2-5

,:55 ’6

_:55 2-7

,:56 /8

,:56 :_9

,:56

,:56

,:56

, :56

,:56

,:56

Secondly, the evidence on the rate base is

insu ’icient to support the requested damages award or,

any award over $15 million,again, based upon the

improper reliance on the entire market value, based upon

failure to apportion, and based upon the inclusion

foreign acts o in’ringement or alleged infringement.

the evidence ofIn addition, the royalty

rate was insu ’icient to support the alleged claim or,

again, any claim over $15 million. Again, there was no

apportionment. The bases for the rate were essentially

noncomparable licenses, and the benchmark licenses that

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2408



Petitioner Apple Inc. - Exhibit 1028, p. 2409

,£6 l were cited bore no royalties at all.

456 2 In addition, the requested amount o:

,£6 3 something on the order o" $242 million is not a

456 4 reasonable royalty, and in this context, is excessive

456 5 and shocks the conscience and is mani‘est

,£6 6 amount, and we move on that ground as well.

y an excessive

_:w 7 T{E COJRT: Motion is denied.

456 8 M&. %O%&OW: And i‘ " may, Your Honor, one

,£6 9 final point on our jidgment as a matter o: law on

,£6;O contributory infringement. I should have mentioned as

_s7’i wel' an additional ground for that motion. And

457;2 apo_ogize.

457;3 But the item that had been iden-iIied as

457;4 the —— essentially, the automatic connection Zea

457;5 addition to not being a component, it is also no

457;6 material or apparatus for use in a patented method, and

457;7 we move on that basis as well.

457;8 THE COURT: Over —— denied.

45729 Anything further?

45720 M&. %O%&OW: That's all, Your Honor.

4572l T{E COJRT: All right. ?lainLi” have any

45722 objections to the COJIt'S charge?

45723 MR. CALDW?1L: Yes, Your Honor.

45724 First, just to get this out o: the way, L

45725 it's okay and we have the Court's permission, the
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457 l

457 2

457 3

457 4

457 5

457 6

457 7

457 8

457 9

457lO

,:58 L].

,:58 L2

, :58 L3

,:58 L4

,:58 L5

,:58 L6

,:58 L7

,:58 L8

,:58 L9

,:58

,:58

,:58

, :58

,:58

,:58

parties have agreed that by submitting jury instructions

with respect to the Court's claim constructions, the

parties are not waiving and hereby expressly preserve

thetheir contentions in the Markman briefing and

arguments to the Court and reserves the right to appeal

on these claim constriction grounds.

TiE COJ{l: _s that so agreed?

M&. %O%&OW: andYes, it is, Your Honor,

'ther side is waiving and is speci‘ical1y preserving

the claim construction.

T{E COURT: So noted.

MR. CALDWELL: have an observation

the verdic- Iorm. Are we going to get that —— get

: in a minite?

T{E COJRT: Sure.

MQ. CA’DW?LL: Okay.

M{. %O%&OW: Or you can cover whichever

one you would like to.

MR. CALDW just —— whichever

one Your Honor has handy. We'l_ start with the charge.

TiE COU<l: _'ve them both handy.

MQ. CALDWELL: Okay. In the charge, at

QT: Okay.

direct Your Honor to
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,:58 7

,:58

,:58

, :59 :_

, :59 :_

,:58 1

,:58 4

,:58 6

,:58 7

,:58 8

,:58 9

,:58 L0

,:58 L].

,:58 5?

the second

is directly i

method includes each and every element o:

claim.

proposed and we object

that the accused produc-

reasonably capable o_

though it may also be capable of

operation,

,:59 L4

,:59 /6

?ngineering,

instructions,

D

Following that sentence,

full paragraph that begins:

‘ringed only it

to the absence o:

A patent claim

the accused product or

the patent

VirnetX has

an instruction

injringes a c_aim but is

satisjying the c-_aim element, even

non—infringing modes o:

citing the Hilgraeve Corporations case.

Your Honor gave that instruction in Mass

and it was actually not in the i4i

but

involved a method claim,

apparatus being capable o:

,:59 L7

,:59 L8

,:59 L9

,:59

,:59

,:59

, :59

,:59

,:59

‘or i4i,

there.

TEEE COURT:

think

and that's why it

that was because i4i only

and so the issue of the

was just sort o; a non—issue

was absent and —— absent

All right. Give me the

sentence again very slow_y.

is reasonably capable o_

MR. CALDW?

T

M

An accused product infringes a claim i:

"Q.

fringes the claim --
a

i*
.4

COUQT:

CALDWELL:

HT; An accused product

Slower than that.

Okay. I'm sorry.

satisfying the claim element
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even though it may also be capable o? fringing

modes o: operation.

TTE COJRT: Response?

M&. %O%&OW: Yes, Your Honor.

On that request, which I believe was not

given in the i4i case, the issue there is that —— is

that instruction can be very confusing in this context

and I think prejudicial to the issue o: what the jury

needs to do.

The jury needs to look at the claim

limitations and determine whether they are met in the

methods, whether they're met in the products, whether

they're met in the systems, and whether they're met in

the computer—readable storage media claims.

And what, I think, this has the risk of

doing is essentially lowering the Rlainti "s burden of

proo" by suggesting to the jury that somehow they can

apply something that is not the limitations o: the

claim, but rather something much more vague and much

more amorphous than that.

I'm afraid it would lower, essentially,

VirnetX's burden ot proot where it must prove that all

: those limitations are there either literally or under

Doctrine o‘ Tquivalents.

THE COURT: All right. I'm going to give
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:m L

m2’

m2’

:m L

:m L

:m L

:m L

:m L

:m L

this

reasonably --

instruction,

that VirnetX suggested,

i

except

change saLis_y

in

even though it may also be capable of

modes of

VirnetX objec

that that is

O_ J
an apparat

in

:m 20

:m 2l

:m 22

:m 23

:m 24

:m 25

part,

Your Honor,

the question o

issues of subs

that, and I'm

terms O:

to satisfies.

So it will read:

fringes the claim i_

MR. CALDW

the law

s.

fringe as long as

T

M

with that claim,

a

unders

t—is—reasonably—capable—o:

the same one that Microsof mean,

I'm going to strike the

language and

An accused product

fiesit satis

operation.

ELL:

ts to the exclusion of

a
.4

ii COJQT:

tantial non—in:

fraid,

{. %O% &OW:

is that it may be con‘

Just

Well,

as you've revised

think

fusing

the claim elements

non—infringing

capable of,

from the Federal Circuit,

the apparatus is capable of,

the problem,

for the record,

given

in terms

It doesn't have to necessarily always

SO. ..

What's your opinion on that?

in

that language,

O?
the jury on

indirect infringement because we have

again,

tanding what it

might have other uses.

relevant in those contexts,

T

M

{E WellCOJQT:

%{. %O &OW:

fringing uses and all o:

the jury may be confused in

means when something

That issue can be highly

so we would still object.
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:02 l THE COURT: All right. I think the

:02 7 instruction is proper under the facts o_ this case, and

:02 3 I will give it the way that Microsoft —— I mean, that

:02 4 VirnetX originally proposed with the --

:02 5 So it will read: An accused prodict

:02 6 infringes a claim it it is reasonably capable of

:02 7 satisfying the claim elements, even though it may also

:02 8 be capable of non—infringing modes of operation.

:03 9 MR. CA DW?LL: Yes, YOJI Honor.

:03;O Til COJRT: Okay. What's next?

:03;l '. CA DW?LL: Ready for —— ready

:03;2 next one?

:03 L3 I COJ'°\T: Uh—huh.

:03;4 '. CA1DW?LL: "t's on ?age l2.

:03;5 Til COJRT: Okay.

:03;6 MR. CA DW?LL: And do you see the numbered

:03;7 elements down toward the bottom.

:03;8 TiE CO QT: Uh—huh.

:03;9 M‘. ’. URL: And this is, I guess, as

:032O much a request ' 'fication as it is an objection,

:032l I would say.

:0322 I . fter the words patented method,

:0323 VirnetX had requested just a clause there, comma, which

:0324 can be software, comma, because we believe that the law

:0325 supports the argument in Microsoft's motions for JMOL.
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:01

:01

:01

:01

:01

:01

:01

:01

:01

:03

:03

:03

:03

:03

:03

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

:01 :_

believe the law supports that the

component in a contributory infringement analysis

absolutely can be software, and we were hoping to make

don't know that that's the samethat express. So

thing as saying the sentence Your {onor has is legally

error, but...

Ti: QT: Any response?

M&. %O &OW: Well, Your Honor, our

position —— we object to that. Our position is, is that

software cannot be a component under the AT&T/Microsoft

case. So we would object to that —— the inclusion o;

that language.

MR. CALDWELL: Your Honor, we have also

meant to citethe i4i Federal Circuit opinion, which

to you and which also cites the RICO case.

TTE COURT: Because there seems to be a

dispute about it, " will insert the language which can

be software, patent which can be software.

MR. CA}DW?LTd Thank you.

Til COJRT: All right. What else?

MR. CA’DW?LL: Let me breeze through this.

t observation is on ?age 24, Your

RT: Okay.

ELL: There is
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:01 l paragraph that begins with to be relevant.

:01 2 T{E COURT: Okay.

:01 3 MR. CALDWELL: And that first sen

:01 4 we —— or that whole paragraph was from Microso_

:01 5 proposals, not VirnetX's.

:01 6 At this point, VirnetX is not objecting to

:05 7 first sentence, bit VirnetX objects to the second

:05 8 tence beginning wi-h, i_ a secondary consideration,

:05 9 on the grounds that a- bes-, it's repetitious or

:o5;O redindant o_ the firs- sen-ence to the extent the

:o5;l sentence properly captures the law, but beyond tha

:o5;2 appears to be expanding the scope o: what the law is.

:o5;3 In other words, VirnetX is not objecting

:o5;4 that the jury should consider a nexus between the

:o5;5 secondary consideration.
--1

:o5;6 Ti; COURT: So you're objecting —— you're

:o5;7 asking that that last sentence o: the paragraph be

:o5;8 stricken?

:o5;9 MR. CALDWELL: Yes, Your Honor, because we

:o52O think the first sentence is proper.

:o52l T{E COJRT: Response?

:o522 M&. %O%<OW: I think the last sentence,

:o523 Your Honor, helps a lay jury understand what that word

:o524 in quotes nexus means. I think this sentence certainly

:o525 gives -hat first sentence much more meaning and will
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:05 l help the jurors understand what the requirements are

:05 2 the secondary or objective considerations to be

:05 3 relevant.

:05 4 THE COURT: Objection is overruled.

:05 5 What's next?

:06 6 MR. CAZDWEHL: The next one I would have

:06 7 is with the verdict :orm, Your Honor.

:06 8 T-13 COJQT: All right.

:06 9 MR. CAZDWELL: And this is just simply a

:06;O matter o" clari‘ication. I —— my copy has actually been

:06;l stolen and taken to the back room.

:06;2 3Jt the first three questions on the

:06;3 verdict ‘orm reter to Column l, Column 2, Column 3, and

:06;4 VirnetX is merely suggesting that we entitle —— instead

:06’5 o‘ "ssue l, Issue 2, and Issue 3 on the second page,

:06;6 that we entitle the headings o_ the top o_ the second

:06;7 page Your {onor is looking at —— we entitle those Column

:06;8 l, Column 2, Colimn 3.

:06;9 TEE COU<l: _nstead o‘ "ssue l, Issue 2?

:062O MR. CALDWELL: Yes, Your Honor, just for

:062l fication.

:0622 THE COURT: All right. We'll replace

:0623 issue with column, i_ -here's no objection.

:0624 MR. %O%ROW: Your lonor, we do have other

:0625 objections to the form, but not with that one per se.
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:06 l THE COURT: All right. We'll change issue

:06 2 to column in those three spots on the second page.

:07 3 All right. Anything further?

:07 4 M3\. CALDWELL: NO, Your ionor.

:07 5 TTE COURT: All right. Wicrosoft have any

m7 6 objections?

:07 7 M&. %O%ROW: Your Honor, we do have a

:07 8 number of objections, and we would like the Court to

:07 9 know we have a spent a substantial amoun- o_ time going

:07;O through these, and I'll be as diligent and expeditious

:07;l as we can.

:07;2 Would the Court prefer to start with the

:07;3 verdict form, since you were just there?

:07;4 T{E COJQT: All right.

:07;5 M&. %O%<OW: So, firs- of all, on the

:07;6 verdict form, Microsoft objects to the infringement

:07;7 questions here, question No. l in the way it's been

:07;8 divided up. In particular, we object that there has

:07;9 been no division for direct, induced or contributory

:072O infringement. Those, of course, have separate elements

:072l and we think they should be broken out separately.

:0722 In addition, the infringement question

:0723 does not break out the questions ‘or infringement by the

:07?4 di"erent accused software “or —— for the di ’erent

:0e25 accused patents.
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:08 l THE COJRT: Okay. That's all covered in

:08 2 the instructions. It's overruled.

:08 3 MR. %O%ROW: Secondly, on the question o:

:08 4 validity, we object on the grounds that, again,

:08 5 anticipation and obviousness have not been broken out,

:08 6 creating some —— what we consider to be some general

:08 7 verdict issues. We have —— it does not break the issues

:08 8 out by prior art reference.

:08 9 We also object that it includes the clear

:08;O and convincing burden of proot when all the ar- Lha- we

:08;l have relied upon was indisputably not before the ?a'

:08’? O ice.

:08;3 We also object to the submission o:

:08;4 obviousness question to the jury and also the

:08;5 non—submission to the jury of the underlying fact

:08;6 questions for obviousness. We also object on that

:08;7 ground.

:08;8 E COURT: Okay. Your objection's

:08;9 overruled.

:082O M&. %O%ROW: On damages, again, we object

:092l to the failure to break up the damages to ask about lump

:0922 sum versus running royalty, and we think that there's

:0923 been evidence in the case to -haL e 'ect and that the

:0924 jury should look at that question.

:0925 In addition, there has been evidence
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:m l

:m 2

:m 3

:m 4

:m 5

:m 6

:m 7

:m 8

:m 9

:m LO

m9'l

presented to the jury on

it is now will leave that issue vague,

to any remedies

di’ ’icult, i no

-heto

money damages.

Ti

;or injunction,

impossible,

form in which the amoun

QT: Objection

MQ.

'or the_:OT.m

covered by the royalty,

going ‘orward,

:m L2

:m L3

:,O

:,O

:,O

:,O

:,O

:,O

‘orm otthe

determine

installations,

Ti
--1-1.4

%O

failure

and we also object

a line that

the number ot directly in

&OW:

to ask the jury

whether it's

to resolve.

ts has been set

In addition,

future damages and the

So we

form as

and when it comes

will make that issue

object

we objec

Forth OT‘

Is overruled.

t to the

to specify

Jp through

-0

would ask the jurors to

as it were,

CO QT:

under the

Overruled.

MQ.

move to the Cour

Ti
--1-1.4

%O

CO QT:

&OW:

:'s charge.

All right.

MQ. %O &OW:

Your Honor,

Dyna Corp.

-he omission

-he term

trial or

from

‘ringing sales or

Case.

I'd like to now

And one point in addition to

the point made earlier about that both parties are

preserving on the question o:

Qelated to tha «I

that Appendix

requirement o;

there but is not in Appendix

O_ course,

3 be modified by motion

anonymity that the Court

3,

to include

has said

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS CHRTSlT*AUSlTN*

Petitioner Apple Inc. — Exhibit 1028, p. 2420

*.ASl J.

claim construction.

is that we had requested

the

is

and we object to the --

fiXAS*SAN ANTONIO



Petitioner Apple Inc. - Exhibit 1028, p. 2421

the non—inclusion o_ the word anonymity in Appendix

per our prior motion that the Court denied.

TTE COJRT: Okay. Overruled.

M&. %O%&OW: Turning to the Summary o:

Contentions. This is on page 4.

THE COURT: Let me just clarify. Your

last request, I don't think there's anything, and

correct me i‘ "'m wrong, but there's any disagreement

between the parties that anonymity is required. The

only dispute that's been raised in the evidence is to --

to what constitutes anonymity.

Is that not correct?

MR. %O%ROW: Your ionor, that is correct.

Our request was to include that requirement in Appendix

R so that the jurors would have that in front o_ them in

the course of their deliberations.

TTE COJRT: Okay. Overruled.

M&. %O%<OW: So in the Summary o:

Contentions which is paragraph 2, we have several

concerns about the way that the summary of the

infringement allegations as made.

To begin, in the first part, about four or

five lines down, it talks about making, using, se_ling,

o ’ering to sell and importing into the United States

the patented apparatuses and/or using the patented
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:,3

:,3

:,3

:,3

:,3

:,3

methods in Microsoft's accused software products.

think that Microso_- objects thatdon't

that does not accurately describe the sLa-e of play, but

theit doesn't describe Rlainti "s allegations here.

And we would propose the following as an alternative:

That alternative would be to say by making, using,

selling, o ’ering to sell, or importing into the United

States patented systems or apparatuses or by using

Microsoft's accused software to perform the patented

methods.

T{E COURT: Rlainti "s response? Why

don't you read that again very slowly just so...

Certain_y,W{. %O%ROW: Your Honor.

se_ling, oBy making, using, fering to

sale or —— as opposed to and —— or importing into the

United States patented systems or apparatuses, or by

using Microsoft's accised software to perform the

patented method or methods.

MR. CALDW?LL: don't think we have any

YOJI Honor.problem with that,

THE COURT: All right. Let me ask,

Ms. Li, did you get that down?

Yeah. Read it one more time very slowly,

please, because we're making these changes real—time,

real—time as you speak.
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WR. %O%ROW: Yes. Thank you.

By making, using, selling, o fering to

sell, or importing into the United States.

THE COURT: Okay. And so you delete the

word and and replace it with or, right?

M&. %O%&OW: Yep. Yes, that's correct.

TEE COJ<l: _mporting —— let me read it.

Importing into the United States, strike the word the.

Or no. Let's see. No. The stays in, doesn't it?

MR. %O%ROW: No. We would ask

be taken out.

THE COURT: All right. Strike the. And

then patented systems.

MR. %O%ROW: Or apparatuses. Or by using

Microsoft's accused software to perform the patented

methods.

THE COURT: Okay. Let me read it one more

be sure we've got it right.

By making, using, selling, o fering to

sale or importing into the United States patented

systems or apparatuses or by using the patented —— or by

using Microsoft's accused software to perform the

patented methods.

M&. &OW: Yes.

Tii RT: Okay. That's sustained.
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2 5 l

2 5 2

2 5 3

2 5 4

2 5 5

2 5 6

2 5 7

2 5 8

2 5 9

2 5L0

2 5 Ll

2 5 L2

2 5L3

2 5 L4

2 6 L5

2 6 L6

2 6 L7

2 6 L8

L9

20

2l

22

23

12:16 24

12:16 25

What's next?

MR.

patent where it says who —— the second line

bo--om,

per

SO

We propose

accurately lines up with

the language o:

%O

further down on page 4,

_-ware products.

the claims.

%ROW: The next is to --

this dealing with the ‘L35

trom the

who make or use the patented apparatuses or

form the patented methods with Microsoft's accused

to rep_ace that so that it more

the alLegations in the —— in

Who make or use the

patented systems or perform the patented methods.

TH

apparatuses with

E COJRT: So you would be replacing

systems.

MR.

part,

TH

clause, with Microso_

%O

E COJQT:

MR.

one second.

Ti

MQ.

objection.

DW

CALDW

%ROW:

-'s accused so_

%O%&OW:

QT:

ELL:

COURT:

?LL:

And also deleting the last

with Microsoft's accused software products.

So you'd strike the last

-ware products.

That's what we propose, Your

Any objections to that change?

Still digesting it. Just

Okay.

don't think we have an

One second.
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No objection, Your Honor.

T{E COJRT: All right. Granted.

M&. %O%<OW: On page 5, Your Honor, this

is dealing with the 'l8O patent. Second and third lines

there's a clause that says, who make or use the patented

apparatuses or perform -he patented methods with

Microsoft's accised so_-ware products?

T{E COJRT: Same change?

M&. %O%&OW: I apologize.

Tii COJRT: Replace apparatuses with

systems?

MR. %O%ROW: We would propose, YOJI

to strike that in its entirety becaise I think -ha- it

doesn't capture what is being asserted here in the case.

The assertion is is that we are indicing others, but

this is siggesting others who make these various items.

"t seems -ha- the better course would just be to

that Microsoft is inducing indirect infringement o: the

'l8O patent by others, or, at the very least, to delete

the phrase, with Microsoft's accused software products.

T{E COURT: Response?

MR. CALDWELL: We disagree with that, Your

Honor. And actially —— and just to answer Your Honor's

question a little more directly, it can't be the same

change we made for the 'l35 patent because the 'l8O
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:,9

:,9

:,9

:,9

:,9

:,9

patent, whereas the 'l35 patent has method and system,

this one also has computer—readable media claims.

TiE COURT: Okay.

MR. CALDWELL: And when folks install that

on their computer, they make the apparatus

computer—readable media, et cetera.

THE COURT: Okay. That objection's

overruled.

-he bottom o:MR. %O%ROW: YOJI Honor, a

proo",in the burden o‘ we objec- -o thepage 3:

Microso_sentence that, has the burden by clear and

convincing evidence.

T{E COJRT: That's overruled.

M&. %O%&OW: Tirning to instruction 6 on

Microsoft had asked for an instruction on thepage 8:

types of claimsdi"erent that the jury is considering

because they have di 'eren- requirements:

method. WeComputer—readable media, system, apparatus,

noted the Court did not include that proposed language.

T{E COJRT: Objection's overruled.

M&. %O%<OW: in theYour Honor,On page 9,

third full paragraph -ha- begins, a person can directly

infringe a patent without knowing that what it is doing

to the end o_all Lha-is an infringement, the way down

paragraph, which is two sentences, we object to both o:
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:_9 l ose sentences, again, on the grounds that i

:_9 2 ' correct statement o: the law, particularly :or

:_9 3 ' ducing infringement or contribution or contributory

:_9 4 ' fringement, because in that context, knowledge and

:_9 5 ' tent are requirements and here it, I think, will

:_9 6 ' properly suggest to the jury that you can directly

:_9 7 irfringe by inducement or by contribution even i: you

:_9 8 don't know what you're doing. And that's not what the

:20 9 law is.

:2o;O TTE COURT: Response?

:2o;l MR. CALDWELL: Well, Your ionor, Iirst o.

:2o;2 all, this is in the heading ot Direct "ntringement, and

:2o;3 actually the paragraph says a person can directly

:2o’4 in‘ringe, and on the next sentence it says someone may

:2o;5 also directly infringe. So the observation about that

:2o;6 something might be di ’erent ‘or contrib or induced

:2o;7 is —— is, I think, in opposite. Besides, this is

:2o;8 actually a correct statement o: the law, and it came

:2o'9 ‘rom the Court's instructions in i4i.

:2o2O THE COJRT: Okay. That objection's

:2o2l overruled.

:2o22 MR. %O%ROW: Your Honor, on page lO,

:2o?3 Literal "ntringement, we had requested an instruction

:2o24 essentially on the all limitations reguiremen- jor

:2o?5 literal intringement, that, in e ’ecL, the literal
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go infringement instruction provide that all limitations

go have to be met literally. ?resently, the instruction

20 does not say that but just talks about what one must

2, provide for an individual limitation as opposed to all

2_ the limitations -oge-her.

:2_ Tifl COJRT: Objection's overruled.

:2_ M&. %O%&OW: Your Honor, on 6.2, page ll,

:2, :X has proposed language which the Court adopted on

:2, :andard for active inducement.

:2_; We object to this instruction on a number

t grounds.

:2_; To begin, we object that the instruction

:2_; in paragraph 3 provides for the should have known

:2_; standard, which We think is inconsistent with the law.

:2_; In paragraph 4, which provides the person

:2_; has an intent to caise the encouraged acts we believe

:2_; doesn't correctly s-a-e the law on the giestion o;

:2_; intent. That you mist have more in-enL -han that, and

:2_; you must have inten- -o infringe.

:2, We also object, further down the page in

22 the paragraph that talks about advice o: counsel which

22 we think is inconsistent with the law, to bring that

22 issue up in the context o: induced infringement.

:22 And then similarly, on page l2, similar to

22 the objections already made, thcrc arc rcfcrcnccs to
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Q2 l

Q2 2

£2 3

Q2 4

Q2 5

£2 6

Q2 7

Q2 8

Q2 9

g2'O

intent to cause the acts and also the should have known

standard which we do —— which we do not think are

correct statements of the law.

We had also asked for an instriction

the jury must determine the number o_ acts o_ direc

infringement which was not included here.

THE COURT: All right. Objection's

overruled.

MR. %O%ROW: Your Honor, on contributory

we haveinfringement, 6.3 on page l2 running over to l3,

fl2;l

fl2;2

22l3

fl2;4

23l5

23l6

fl3;7

23l8

23l9

2320

@321

@322

2323

@324

2375

several objections.

First, in subparagraph 2 where it talks

about a material component of the product or a material

component used in practicing the patented method, this

raises a similar issue as to what we have talked about

before with respect to component, and we object on that

ground. But it also misstates the statitory reguirement

here, because for the method, the operative language is

a material or apparatus for use in practicing a patented

process as opposed to a component. So we would objec

on that ground as well.

TiE COJQT: Objection's overruled.

M{. %O%&OW: As mentioned before, we

to the use o_ here and -haobject -he component

instruction is violating the —— and inconsis

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2429



Petitioner Apple Inc. - Exhibit 1028, p. 2430

the AT&T Microsoft case.

We also object that the instruction does

not tell the jury that they mus- find Lha- —— that the

component or material or apparatus was a material part

o: the invention that is essential to the advance over

the prior ar'.

Tii JRT: Objection's overruled.

M&. %O%<OW: And further, we object that,

again, the instruction asks the jury to focus on whether

the component itsel:, not the product in which the

component is bedded is or is not suitable for

substantial non—infringing use. We think that that is

not a correct statement of the law.

T{E COJRT: Objection's overruled.

M&. %O%<OW: On the willfu ness --

wilk ness infringement instruction, 6.4, we have

severa_ objections. To begin, we had requested an

instruction that gave some guidance to the jury on what

the objective standard is. That instruction was not

provided for. We are concerned that there is not enough

guidance in the instruction for -he jury to understand

what that objectively high likelihood standard means or

how to apply that instruction in practice. And we would

object on that ground.

We had requested that language be
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:24 1

:25 2

:25 3

:25 4

:25 5

:25 6

:25 7

:25 8

:25 9

:25’O

for examp_e, about credible defenses toincluded,

infringement and va_idity. And that language was not

included by the Court.

TiE COJQT: Objection's overruled.

M{. %O%&OW: On page l4, we object to the

two subparagraphs concerning reasonable basis and good

forts. We think that these instructionsfaith e

impermissibly shift the burden to Microso_L -o

demonstrate either reasonable basis or good faith when,

in ac-, it is the ?lainLi "s burden here by clear and

:25 :_l

:25 :_2

:25 :_4

:25 :_5

:25 :_6

:25 :_7

:25 :_8

:25 :_9

:% 20

:% 2l

:% 22

:% 23

:% 24

:% 25

convincing evidence to show that.

TiE COJQT: Objection's overruled.

M&. %O%<OW: further hadYour Honor, we

Jested language and an instruction providing guidance

-he jury on what a reasonable basis for concluding

what- a claim was not valid or was not infringed,

- language meant. The Court declined to include that

language in the instruction and we would object on that

ground.

Tii JQT: Overruled.

M{. %O%&OW: We also requested in this

section a sentence asking that you tell the jurors that

simply notice that someone owns a patent doesn't give

and we asked that that berise to a duty to investigate,

included in this instruction and it's not.
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:26 l Tii JQT: Overruled.

:26 2 M&. %&OW: Thank you.

:26 3 With respect to invalidity, there were,

:26 4 again, any number o re°erences to either No. l, the

:26 5 clear and convincing burden and the presumption o;

:26 6 validity. I see that, for example, at page l4, under

:26 7 section 7, we object in light of the proof that

:26 8 Microsoft admitted none of which was before the

:26 9 O”ice.

:26;O Tii JQT: Overruled.

:26;l M&. %O%<OW: On page l5, there are a

:26;2 number o; passages in this paragraph that discuss

:26;3 inherency and what that means. The —— at the beginning

:26’4 of the paragraph, the paragraph provides that for

:27;5 anticipation all the requirements must be present in a

27'6 single previous device or described in a single previous

:27;7 device —— publication or patent. We had asked that

:27;8 inherency be included in there so the jurors knew that

:27;9 inherency was a way for something to anticipate and the

:272O Court declined to include that.

:272l TTE COJRT: Overruled.

:2722 M&. %O%&OW: In addition, Your Honor, we

:2723 had objected to the phrasing of what inherency means.

:2724 The Court is telling the jury that it means that

:2725 something is always present in the prior art or always
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:27 l from the practice.

:27 2 Further down, it says that the elements

:27 3 are always present in the prior art or always a result.

:m 4 We be.

:27 5 something that essentially is the natural result o:

_icvc the proper phrasing ‘or that should be

:27 6 prior art or the use o: the prior ar'.

:27 7 T{E COJRT: Overruled.

:27 8 M&. %O%&OW: Your Honor, on obviousness,

:28 9 to reiterate, we had requested here that the Court make

:2e;O the legal determination o: obviousness. That does not

:2e;l appear to be set forth in the —— in the Court's

:2e;2 instruction.

:2e;3 Tii JQT: Overruled.

:2e;4 M&. %O%<OW: Once again, the clear and

:2e;5 convincin burden a ears here and I understand YourI

:2a;6 Honor's ruling already on that, but we object to the

:2e;7 clear and convincing burden.

:2e;8 T{E COJRT: Overruled.

:2e;9 M&. %O%<OW: In the next paragraph on page

:2e2O l9, the Court has an instruction here that the jiry

:2e2l should not consider what it learned from or about the

:2e22 patent during trial. One concern we have about this and

:2e23 objection to it, Your ionor, is that there are materials

:2e24 in the patent that actially are prior art. There are

:2e25 tements aboit what the prior art included and how the
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:29 l

:29 2

:29 3

:29 4

:29 5

:29 6

:29 7

:29 8

:29 9

:29 2-0

:29 ll

:29 2-2

:29 2-3

:29 2-4

:29 2-5

:29 1-6

:29 2-7

:29 2-8

:30 2-9

:30 20

:30 2l

:30 22

:30 23

:30 24

:30 25

prior art worked and what the prior art was,

seems to us Lha-

Ti

Lha-

JQT:

and it

sentence could be clarified.

Which instruction is that?

MQ.

down.

OI

%O%

This is an ins

it which Microsoft

over to 4 which said,

consider what it learned about the patent

trial.

KOW: This is 7.3, third paragraph

:ruction on hindsight, and the part

objects to is on lines 3 running

essentially, that the jury can't

during the

Do you have a suggested change

MR.

suggested change

TiE

to make clear that

MQ.

TiE

%O

-ha-

the claimed invention

the jury to consider

COU

McL

COU

sentence be inserted?

MQ.

just a substitution o:

learned

would be changed to what you learned

CAL

%ROW:

QT:

EROY:

QT:

DWQTJJ

the theYour Honor,

—— that we would propose would be

essentially what it learned about

IOI
. 3ecause again, it's proper

the prior art.

A response?

No objection, Your Honor.

Okay. Where will this

it'sthink,

from or about the patent during the

claimed invention.

actually,

instead of saying what you

trial, it

from or about the
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RT: Agreed?

&OW: Agreed.

T{E JRT: All right. We'll substitute

claimed invention for the word patent.

MR. %O%ROW: On page l9, Your Honor, just

below that there's an instruction on the question oi

motivation. We consider -ha- instruction to be

inconsistent with KSR and potentially suggesting to the

jury Lha- that's something that they must consider, and

we object on that groind.

T{E COJ&l: _t's overruled.

M&. %O%<OW: On page 20 in 7.3.1 in the

description of the —— of the person o‘ ordinary skill,

Microsott had proposed some language :rom the KSR case

to make c-_ear to the jurors that those o: ordinary skill

would emp oy interences and create steps appropriate to

his or her discipline that, essentially, making clear

what a person o: ordinary skill in the art does when

looking at a matter. That requested instruction was not

included, and we would object on that ground.

Tifl COJRT: Overruled.

M&. %O%<OW: On page 21, in the second

full paragraph, there are references hcrc -o the Iield

o: endeavor. And in the ‘ield o" endeavor, the Court

has defined it in terms o: the problems or issues that
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:31 l the inventor faced, and we believe -haL -ha- is not the

:31 2 standard. The standard is broader than -ha

:31 3 And of course that the lSSJ€S the inventor

:31 4 faced may be relevant, but it could be the standard we

:31 5 think should be reasonably related to any need or

:32 6 problem known in the tie'd of endeavor including the

:32 7 problems or issues faced by the inventors.

:32 8 THE COURT: Okay. Where is that on

:32 9

:32;O M&. %O%ROW: Yes, it is, Your Honor.

:32;l in the second iill paragraph.

:32;2 T{E COURT: All right. And tell me

:32;3 change you're proposing and where it goes.

:32;4 MR. %O%ROW: Well, the change, Your Honor,

:32;5 would be at lines 3 and 5. It says, The reference must

:32;6 be reasonably related to the particular problem or issue

:32;7 the inven-or faced or addressed. And we think that

:32;8 instead of that, the language should be as we requested

:32;9 in our proposed instruction that the reference must be

:322O reasonably related to any need or problem known in the

:32?1 field of endeavor, comma, including ——

:3222 THE COURT: Just a second. Slow down a

:32 23

:3224 . &OW: Certainly.

:3225 I RT: Any need or problem known in
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32 l

:32 2 . &OW: The ' ‘ endeavor.

:33 3 Ti: JQT: Okay.

:33 4 M&. %&OW: Comma, including the

:33 5 particular problem or issue the inventor faced.

:33 6 And then the next ——

:33 7 THE COURT: All right. Just a moment.

:33 8 Retore you go on, let me see it there's any objection to

:33 9 inserting that. I mean, it there's —— what ?iaiD,l 's

:33;O position is with regard to that proposed change.

:33ll MR. CALDWELL: Rlainti

:33;2 that the instruction Rlainti

"s position is

proposed is actually the

:33;3 correct one. It's the one that was given in i4i against

:33’4 Microsott, Your Honor.

:33;5 Now that said, I ': : the issue

s3’6

:33;7 THE COURT: Yeah. Objection's overruled.

:33;8 What's next?

:33l9 MR. %O%ROW: Your Honor, next 7.3.3,

:33?O di 'erences over the prior art. We object to the second

:332l and third sentences o_ -he Iirst paragraph. In that

:3422 section, we think Lha the instruction is an incorrect

:3423 statement o: the law. This section asks the jurors to

:3424 fOCJS on the di 'crcnccs bctwccn the prior art and the

:3425 claimed invention, and then immediately says that they
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:3z l should not focus on those di 'erences between the prior

:3z 2 art and the invention.

:3z 3 We think that those sentences should be

:3z 4 struck since, again, this is part o_ the obviousness

:3z 5 analysis where the di 'erences are the correct focus

:3z 6 the jury.

:3z 7 E COURT: All right. Objections's

:3z 8 overruled.

:3z 9 Anything further?

:3z;O MR. %O%ROW: Yes, Your Honor.

:3z;l apologize. I'm just going through my notes.

:3z;2 Yes, we also object to several requested

:3z;3 instructions that were not included. Microsoft had

:3z;4 requested an instruction regarding the fact that

:3z;5 motivation —— motivation combined is a factor but is not

:35;6 a requirement. We would ask that that instruction be

:35;7 included.

:35;8 Tii JQT: Overruled.

:35;9 M&. %O%&OW: We had also asked for an

:352O instruction that when there is a design need or market

:352l pressure to solve a problem and there are a finite

:3522 number of identified predictable solutions, a person o:

:3523 ordinary skill has good reason to pursue the known

:3524 options within his or her technical grasp. That also

:3525 was not included.
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:35 l T I JRT: Overruled.

:35 2 M . %&OW: 7.3.4, Your Honor, addi

:35 3 considerations. These are the secondary considera

:35 4 o: non—obviousness.

:35 5 We have two issues here. Issue No. l is

:35 6 that factor No. 4 is a factor that discusses copying o:

:35 7 the invention.

:35 8 The Court might remember that there was a

:35 9 stipulation before trial on that question of copying in

:35;O terms of the parties not introducing evidence that

se’1 either Microsoft did copy or Microsoft didn't copy and

:3e;2 the like. And we think that there has been no evidence

:3e;3 introduced on copying as a result and so this is not an

:3e;4 appropriate fac-or to be listed in the jury instruction.

:3e;5 T43 COURT: Response?

:3e;6 MR. CALDWELL: We're fine taking out No. 4

:36 2-7

:36;8 THE COURT: All right. No. 4 will come

:3e;9 out and we'll re—n1mber those 5 through l0.

:3e2O MR. %O%ROW: Your ionor, we also object to

:3e2l factor No. 7 on the question of whether or not others

:3e22 have taken licenses to use the invention. This was not

:3e23 a factor that either party's expert discussed in their

:3e24 testimony. It was not anything that was tied to the

:3e25 question of obviousness. And since there is no proo:
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:36 l that subject, we would propose striking No. 7 as well.

:36 2 TTE COURT: Any objection?

:36 3 MR. CALDWELL: Yes, Your Honor. There is

:36 4 objection because their evidence o: license is taken to

:37 5 the technology from VirnetX.

:37 6 TTE COURT: All right. And overrule the

:37 7 objection.

:37 8 MR. %O%ROW: Your Honor, another issue

:37 9 here. We had asked for an instruction on page 24, right

:37'O atter the numbered factors. We asked for a sentence and

:37;l instruction that apprised the jury that the question o;

:37;2 the relevance and relative importance o: these various

:37’3 ‘actors was Ior -hem to consider. The Court did not

:37;4 provide that instruction and we request that it be so

:37;5 given to the jury.

:37;6 TTE COJRT: All right. Overruled.

:37;7 M&. %O%<OW: On to the question o;

:37;8 damages. In Section 8.1, we had objected to the

:37;9 requirement as se- forth in the instruction that the

:3e2O hypothetical negotiation is the required analysis. We

:3e2l think that the correct Law is that it is one factor in

:3e22 the Georgia—?acific ana__ysis, and the language that

:3e23 essentially says that it is the —— the only perspective

:3e24 through which to analyze this is not a correct statement

:3e25 o: the law.
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:38 l

:38 2

:38 3

:38 4

:38 5

:38 6

:38 7

:38 8

:38 9

:38 2-0

:38 ll

:38’?

exclusion of

royalty essentially saying that royal

or lump sum,

Ti

M{.

JQT:

%&OW:

an instriction we regues

Overruled.

Microsoft also objects to the

ted on a lump—sum

ties can be running

and there certainly has been evidence on a

lump—sum royalty and we think that the jury should be

instructed on it.

exclusion of

the jury that,

in

:38 2-3

:38'4

the

re

:39 2-5

:39 1-6

:39 2-7

:39'8

and object to the stat

pro

:39 2-9

:39 20

:39 2l

:39 22

:39 23

:39 24

:39 25

award based on a reasonable royalty.

object that that vio_

by having,

on an operating system as a whole or a so:

whole as opposed to re:

which is accused o

much,

HOUSTON*DALLAS/FT.

Dyna Corp.

much,

Ti

M{.

TiE

%O

an instri

Case.

CO

essentially,

‘ringement limit the number of

flected in the instr

M{. %O

JQT:

%&OW:

JQT:

%&OW:

ction tha-

Overruled.

asks the

-ha-

We think

uction.

damages.

Overruled.

‘its may or may not

essential_y

ement Lha-

bear on

, profits on a system as a who-

in "ringing.

much smaller piece o:

flecting any sort of

the reasonableness o;

_ates the entire market value ru_

the number o_

We have --

We also object to the

jury and tells

acts o_

This is from

that that should be

We have concerns about the --

Lhe infringer's actual

an

we

ftware as a

value of that

In this case which is a

the software at issue.
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:w l

:w 2

:39 3

:w 4

:39 5

:w 6

:w 7

:w 8

Ti: JQT:

M&. %&OW:

Overruled.

Microsoft also objects to the

sentence that says that the jury's determination does

not depend on the actual willingness o:

the lawsuit

objection there,

asked to consider evidence o:

real life in the hypothetical

concern is that they will

take into account

licenses; for example,

rejected and the like.

TiE COJQT:

M{. %O%&OW:

"actors, 8.2,

whether the licensor has established a royalty

Your Honor,

the Sa:

paragraph 1,

to engage in such negotiations.

is that

negotiation,

not

actua_ license practices,

Overruled.

understand that

feNet license that

the parties to

The

the jury will be

what actually happened in

and the

they may

actual

was

On the reasonable royalty

we object to the phrasing,

for the

patented invention such as by granting other licenses

‘or a royalty.

:10

:10

:10

:10

:10

:10

that.

We had proposed di 'erent language than

Our concern with this is that this

language could be miscons

that an established royal

example,

law.

:y could be met by,

:rued by the jury as suggesting

:01‘

one or two licenses which we think is not the

It also does not provide that the jury should

consider the royalties received by the licensor and it's
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,:O7 :_

,:O7 :_

,:O7

,:O7

,:O8

,:O8

,:O8

,:O8

the royalties received tending to prove or not prove the

establishment of an established royalty.

TTE Overruled.COJQT:

M&. %O%&OW: Your Honor, we had requested

an instruction -ha- we had labeled 8.3. This was an

instruction on apportionment and the entire market

value. The Court has declined to include that in its

charge and we object to that exc_usion.

Overru_ed.TiE COJQT:

M&. those are%O%&OW: Your Honor,

Microso‘t's objections to the charge.

20

2l

22

23

24

25

TiE COJRT: Very well. Thank you.

M{. %O%&OW: Thank you.

We will be in recess until l:OO o'clock.

?lease inform the jury they'll have an extra l5 minutes.

COURT SfiCUR All rise.lY OFF CfiR:

(Recess.)

COURT SfiCUR All risefiR2

(Jiry in.)

TEE COURT: ?lease be seated.

All right. gadies of the Jury, hope you

We all worked during most o: the noonhad a good lunch.

think everyone had sort o: an abbreviatedhour, so

butlunch that's involved in the case, am going to
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408 l give you your tinal jury instructions at this time.

408 2 I'm going to have my sta pass out to you

408 3 a copy of the Court's charge, and you can follow along,

408 4 i; you wish, or —— but I would encourage you to not get

408 5 too caught up in reading it that you don't listen. 3u:

_m8 6 we may get to some parts ,ha ""l just refer you to and

408 7 let you read at your —— a _eisure to move through

408 8 it.

408 9 So do we have those copies made? Let's go

408;O ahead and pass those out.

408;l Is the verdict form attached to those,

408 2-2

408;3 J : It's also stapled.

409;4 THI : _:'s a separate —— separate

409;5 document? Okay.

409;6 All right. You should have a copy o: the

409;7 Court's charge, which is a rather thick stack, and then

409;8 you should have a copy o: the verdict form. Do you find

409;9 both o: those? I believe he's passing out the verdict

40920 form now.

40921 All right. I'm going to —— let's just

40922 look at the verdict ‘orm ‘irst. I'll just cu: to sort

40923 of the bottom line. These are the questions that you're

40924 going to be answering in light o: the legal instructions

40925 that I'm going to be giving you in a moment.
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_:o9 l

_:o9 2

_:o9 3

_:o9 4

_:o9 5

_:o9 6

_:o9 7

_:o9 8

:,O

:,O

:,O

:,O

:,O

UP:

legal instructions.

have three or

The

by a preponderance o_

infringes certain claims of the

claims of the

Then if

top o: the page,

three columns;

Column 2 with wil'

But we'll go to the end o:

first and let you scc whcrc

Co-

the chapter

whcrc you're going to

and then we'll go back and go through all of the

But, basically, you're going to

four questions to answer.

Did Virnefirs- question is:

-he evidence that Microsof

'l35 patent and certain

'l8O patent as listed there?

_ook on the next page, theyou'll

there's sort of and it hasa chart,

_umn l dealing with infringement;

fulness; and Column 3 with invalidity.

And

see the

'l8O patent and the eight

So

in Column l, and

a preponderance of

infringes,

'l35 patent and the

And

fringement,

you do not

:,O

'l35 patent

and then it lists all of

find

the left—hand side,then down you'll

and -he -hree asserted claims; the

asserted claims underneath it.

-ha firs- question, you would answer

-ha- question is: Did VirnetX prove by

the evidence that Microso_-

those claims o:

'l8O patent.

find —— i; findfor the ones you you

then you would write yes in that blank.

infringement, then you would write
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Then going back to ?age —— the first page

o: the verdict form, you'll see Qiestion No. 2: O: the

claims that you have found infringed, in other words,

the ones that you answered yes to, if any, did Virne

prove by clear and convincing evidence that Microso_

infringement was willful? And then an instruction

answer in Column 2.

So go back to that second page. For each

one that you've answered yes to in Column l, then you

wi answer either yes or no in Column 2 as to

wi fulness.

Then the third question is: Did Microsof

prove by clear and convincing evidence that any of the

listed claims o_ the following patents are invalid?

And, again, if you find the claim invalid,

answer yes; otherwise, answer no in Column 3.

And, again, on Column 3, you would answer

for each c_aim.

Now, after you've answered those first

three questions, then you have an instruction. "“ you

have found that any claim —— any claim infringed and

valid, answer Question 4; otherwise, do not answer

Question 4.

So if you've found any claim to have been

fringed and that it was not invalid, in other words,
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you answered yes to infringement for that claim and no

to invalidity for that claim, then you would answer

Question No. 4, which is the damages question.

And it asks: What sum o: money, i; paid

now in cash, do you ‘ind, ‘rom a preponderance of the

evidence, would fairly and reasonably compensate VirnetX

‘or Microso‘t's infringemen, o_ the Iollowing patents?

First, as to the 'l35 patent, and -hen for

the 'l8O patent and a dollar sign and a place for your

answer and then a place at the bottom for your jury

‘oreperson to sign and date the verdic- form.

Now, that's the end o: the chapter, as

said. Now we'll go back through the detailed

instructions. Some o: these you've heard earlier and

will be a repeat, but just please bear with me as we go

through them.

Members of the Jury: You have now heard

all o -he evidence in this case. I'm now going to

instruct you about the law which you must apply. It

your du-y to follow the law as I give it to you.

On the other hand, you, the jury, are

judges o_ the Iac-s. Do not consider any statement

may have made diring the trial or may make during

these instructions as any indication that I have any

opinion about the facts o_ this case.
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Atter " instruct you on the law, the

attorneys will have an opportunity to present their

closing arguments. Again, the statements o: the --

argumen-s o_ the attorneys are not evidence and are

instructions on the law. They are only intended to

assist you in understanding the evidence and the

parties’ contentions.

Again, as I told you at the beginning, the

evidence will come —— is what you heard from the witness

stand that was admitted into evidence and the documents

and exhibits that were admitted.

Now, when you come to the questions,

answer them Irom the Iacts as you find them. Do not

decide who you think should win and then answer the

questions accordingly. Your answers and your verdict

must be unanimous.

In determining whether any fact has been

proved in this case, you may, unless otherwise

instructed, consider the testimony o: all witnesses,

regardless o: who may have called them, and all exhibits

received in evidence, regardless o: who may have

produced them.

Now, regarding considering witnesses’

timony, again, you, the jurors, are the sole judges

the credibility o: all witnesses and the weight and
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_ all evidence.

By the Court allowing testimony or other

evidence to be introduced over the objection o; an

attorney, the Court did not indicate any opinion as to

'ecL o_ such evidence.the weight or e

When the Court sustained an

objection to a question addressed to a witness, you must

disregard the question entirely and may draw no

inference from the wording of it or speculate as to what

the witness would have testified to if he or she had

been permitted to answer the question.

At times during the trial, it was

necessary for the Court to talk with the lawyers here at

the bench out of your hearing or by calling a recess.

We met because often during a trial something comes up

that does not involve the jury. You should not

speculate on what was discussed during those times.

In determining the weight to give

the testimony of a witness, you should ask yoursel;

whether there was evidence tending to prove that the

witness -es,i'ied falsely concerning some important fact

or whether there was evidence that at some other time,

the witness said or did something or failed to say or do

something that was di 'erent from the testimony the

witness gave before you during the trial.
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You should, of course, keep in mind

that a simple mistake by a witness does not necessarily

mean that the witness was not telling the truth as he or

she remembers it, because people may forget some things

or remember other things inaccurately.

So if a witness has made a misstatement,

you need to consider whether that misstatement was an

intentional falsehood or simply an innocent lapse oi

memory, and the significance of that may depend on

whether it has to do with an important fact or only with

some unimportant detail.

Now, with regard to examining the

evidence, certain testimony in this case has been

presented to you throigh a deposition. As I instructed

you during the trial, a deposition is the sworn,

recorded answers to questions asked of a witness in

advance of trial.

Under some circimstances, the witness

cannot be present to Lesti y ’rom the witness stand

the witness's testimony may be presented under oath

-he ’orm ot a deposition.

Sometime before this trial, attorneys

representing the parties in this case questioned this

witness under oath. A court reporter was present and

recorded the testimony.
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This deposition testimony is entitled to

the same consideration and is to be judged by you, as to

credibility and weight, and otherwise considered by you,

insofar as possible, the same as if the witness had been

present and had testi’ied 'rom the witness stand in open

court.

While you should consider all —— only the

evidence in this case, you are permitted to draw such

reasonable inferences from the testimony and exhibits as

you feel are justified in the ligh- o_ common

experience.

In other words, you may make deductions

and reach conc_usions that reason and common sense leads

you to draw from the facts that have been established by

the testimony and in the case.

Unless you are instructed otherwise, the

testimony of a single witness may be su ’icient to prove

any fact even if a greater number o_ wi-nesses may have

-estified to the contrary i , a -er considering all o;

the other evidence, you believe that single witness.

There are two types of evidence -ha- you

may consider in properly finding the truth as -o the

facts o_ the case.

One is the direct evidence, such as the

testimony o; an eyewitness.
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The other is indirect or circumstantial

evidence; that is, the proo o a chain of circumstances

that indicates the existence or non—existence of certain

other facts.

As a general rule, the law makes no

distinction between direct and circumstantial evidence,

but simply requires that you find the facts from a

preponderance of all the evidence, both direct and

circumstantial.

The parties may have stipulated or agreed

to some facts in this case. When the lawyers on both

sides stipulate to the existence o a act, you must,

unless otherwise instructed, accep- the stipulation as

evidence and regard that fact as proved.

Now, with regard to expert witnesses, when

the knowledge of a technical subject matter may be

helpful to the jury, a person who has specia_ training

or experience in that technical field is cal_ed an

expert witness and is permitted to state his or her

opinion on those technical matters.

However, you are not required to accept

that opinion. As with any other witness, it is up to

you to decide whether to rely upon it. In deciding

whether to accept or rely upon the opinion of an expert

witness, you may consider any bias o: the witness.
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Now, with regard to the contentions of the

parties, I'm going to first give you a brie: summary o:

each side's contentions in this case, and I will then

tell you what each side must prove to win on these

issues.

?lainti , VirnetX, contends that the

Defendant, Microso - Corporation, is directly infringing

Claims 1, 10, and 12 of the '135 patent and Claims 1, 4,

15, 17, 20, 31, 33, and 35 of the '18O patent by making,

using, selling, o ’ering to sell, or importing into the

United States patented systems or apparatuses or by

using Microsoft's accused software to perform the

patented methods.

These claims have been referred to as the

asserted claims, and these patents have been referred as

the patents—in—suit.

VirnetX also contends that Microsoft is

inducing direct infringement of the '135 patent and

contributing to direct infringement of the '135 patent

by others who make or use the patented systems or

perform the patented methods.

VirnetX also contends that Microsoft is

inducing direct infringement of the '18O patent by

others who make or use the patented apparatuses or

perform the patented methods with Microso_-'s accused
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ftware products.

VirnetX also claims that Microsoft has

infringed the 'l35 and 'l8O patents willfully. That's

the second question, as you'll recall from the verdict

form. And VirnetX is seeking damages for Microsoft's

alleged infringement.

In response to VirnetX's contentions,

Microsoft contends that it is not infringing any of

asserted claims, whether willfully or otherwise.

Microsoft also contends that the asserted

claims are invalid as being anticipated by or obvious in

light of the prior art. Microsoft also contends that

VirnetX is not entitled to any damages.

Now, with regard to the burdens o‘

we visited about this the first day.

VirnetX, in asserting infringement o: the

asserted claims of the 'l35 and 'l8O patents, has the

burden of proving sich infringement by a preponderance

o" the evidence.

?reponderance o_ the evidence means

evidence that persuades you that a claim is more likely

true than not true.

In determining whether any fact has been

proved by a preponderance of the evidence, you may,

unless otherwise instructed, consider the stipulations,
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the testimony o: all the witnesses, regardless of who

may have called them, and all the exhibits received into

evidence regard_ess of who may have produced them.

"f the proof establishes that VirnetX's

infringement c_aims are more likely true than not true,

then you should find for VirnetX as to that c_aim.

“ you find that Microso . in’ringed

one or more of the asserted claims of the 'l35 and 'l8O

patents, then as a separate question, VirnetX has the

burden of proving its additional contention that the

infringement was willful by clear and convincing

evidence.

Microsoft has the burden of proving

invalidity by c_ear and convincing evidence.

C_ear and convincing evidence means

evidence that produces in your mind a firm belief

conviction as to the matter at issue.

In determining whether any fact has been

proved by clear and convincing evidence, you may, unless

otherwise instructed, again, consider the stipulations

all the witnesses’ testimony, regardless of who may have

ca_led them, and all of the exhibits admitted into

evidence, regardless of who may have produced them.

Although proof to an absolute certainty is

not required, the clear—and—convincing—evidence standard
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right. Now, with regard to the claims

the claims of a patent are

the patent.

claims describe the invention made by
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the inventor and describe what the patent owner owns and

what the owner may prevent others from doing. Claims

may describe products, such as machines or chemical

compounds or processes for making or using a product.

Claims are usua_ly divided into parts or

steps called limitations or e_ements. For example, a

claim that covers the invention o: a table may recite

the tabletop, four legs, and the glue that secures the

legs on the tabletop. The tabletop, the legs, and the

ue are each a separate limitation or element o: the

aim.

Now, there are two types o: claims. This

case involves independent claims and dependent c_aims.

An independent claim sets ‘orth al' the

requirements that must be met in order to be covered by

that claim. Thus, it is not necessary to look at any

other claim to determine what an independent claim

COVEIS .

In this case, Claims l and l0 of the 'l35

patent and Claims L, l7, and 33 of the 'l8O patent are

each independent c_aims.

The other claims being asserted in this

case are dependent claims. A dependent claim does no

itsel: recite all o: the requirements o: the claim bu‘

refers to another claim for some o: its requirements.
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In this way, the claim depends on another claim.

The law considers a dependent claim to

incorporate all of the requirements of the claims to

The dependent claim then adds its ownwhich it refers.

additional requirements.

To determine what a dependent claim

:h the dependentcovers, it is necessary to look at bo'

refers. Aclaim and any other claims to which i

product or method that meets all of the reguiremen

both the dependent claim and the c_aims to which i

re‘ers is covered by that dependent claim.

Construction of the claims.

In deciding whether a claim has been

to understand the meaningin‘ringed, the first step is

‘ the words used in the patent claims.
0.

It is my job as judge to determine wha'

the patent claims mean and to instruct you about tha'

give you andmeaning. You must accept the meanings

use those meanings when you decide whether or not the

fringed and whether or not they arepatent claims are in:

invalid.

have interpreted the meaning o: some o;

the language in the patent claims involved in this case.

My interpretation of those claims appears in Appendix A

to this charge.
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The claim language I have not interpreted

for you in Appendix A is to be given its ordinary and

accustomed meaning as understood by one of skill in the

art.

Now, with regard to infringement, any

person or business entity that, without the patent

owner's permission, makes, uses, sells, or o ’ers to

sell a device or practices a method, that is covered by

at least one claim of a patent before the patent expires

infringes the patent.

A patent owner has the right to stop

thers from infringing the patent claims during the li:

t the patent.

In this case, VirnetX asserts that

Microsoft has infringed the asserted claims. VirnetX

has the burden o‘ proving infringement by a

preponderance of the evidence.

Only the claims of a patent may be

infringed. You must compare each o_ -he asserted

claims, as I have defined them, to the accused acts of

infringement and determine whether or not there is

infringemen'.

You must not compare the accused products

:hods with any specific example set out in the

ts. The only correct comparison is with the
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language of the claim itself with the meanings

given you.

In order to prove infringement, VirnetX

must prove that the requirements for one or more or

these types o in’ringement are met by a preponderance

of the evidence; that is, that it's more likely not,

tha- all of the requirements o_ one or more oi each o:

these types o in’ringement have been proved.

You must consider each claim individually

and must reach your decision as to each assertion o;

infringement based on my instructions about the meaning

and scope of the claims, the legal requirements for

infringement, and thc cvidcncc prcscntcd to you by the

parties.

In this case, there are three possible

ways that a claim may be infringed: The first is direct

infringement; the second is active inducement; and the

third is contributory infringement.

VirnetX has alleged that Microsof

directly infringes the asserted claims.

In addition, VirnetX has alleged tha

customers of Microso - direct y infringe the asser

claims and that Microsoft is iable for actively

inducing or contributing to that direct infringement by

those customers.
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will now explain each of the types o:

fringement in more detail.

The first is direc- "n'ringement. "“ any

person makes, uses, sells, or o ’ers to sell what is

covered by the claims o; a paten- withou- the patent

owner's permission, -ha person is said to infringe the

patent. This type o in’ringement is also called direct

infringement.

To determine direct infringement, you must

compare the accused product or method with each of the

asserted claims of -he patents—in—suit using my

instructions as to the meaning of the patent claims.

A paten' claim is directly infringed only

if the accused produc' or method includes each and every

element in Lha- paten claim. "" the accused product or

method does not contain one or more of the limitations

recited in a claim, then that product or method does not

directly infringe that claim.

An accused product infringes a claim if it

is reasonably capable o_ satisfying the claim elements,

even though it may also be capable of non—infringing

modes of operation.

“ you find that the accised product or

method includes each element or step of the claim, then

the product or method infringes the claim even i; such
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product or method contains additional elements or steps

that are not recited in the claim.

A person can directly infringe a patent

without knowing that what it is doing is an infringement

o: the patent.

It may also directly infringe, even

though, in good faith, i‘ believes that what it is doing

is not an infringement o. any patent, and even if it did

not know o_ the patent infringement —— even if it did

not know o_ -he pa-en-, infringement does not require

proof that the person copied a product or the patent.

You must consider each of the asserted

claims of the patents—in—suit individually and decide

whether making, selling, or using the accused

apparatuses or performing the accused methods infringes

that claim.

You must be certain to compare such

accused apparatus or method with each claim that such

apparatus or method is alleged to infringe. Such

accused apparatus or method should be compared to the

limitations recited in the patent claims, not to —— and

not to any preferred or commercial embodimen- o_ the

claimed invention.

Taking each asserted claim of the 'l35 and

'l8O patents separately, if you find that VirnetX has
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proved by a preponderance o: the evidence that each and

every limitation of that claim is present in the accused

product or method, then you must find that such product

or method infringes the claim.

A claim limitation may be directly

infringed in one o_ -wo ways: ?ither literally or under

the Doctrine o‘ ?quivalents.

xiteral infringement.

A claim limitation is literally met i; it

exists in the accused product or method just as it is

described in the claim language, either as I have

explained that language to you, or i‘ " did not explain

it, as it would be understood by one o: skill in the

art.

The second way is under the Doctrine o:

?quivalents. A claim limitation is present in an

accused product or method under the Doctrine o;

?quivalents if the di 'crcnccs bctwccn the claim

limitation and a comparable element o_ -he accused

product or method are insubstantial.

One way to determine whether a di 'erence

is insubstantial is to look at whether the accused

prodict or method performs substantially the same

func-ion in substantially the same way to achieve

substantially the same result as the claimed invention.

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS CHRISlI*AUSlIN*«ASl l«XAS*SAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2463



Petitioner Apple Inc. - Exhibit 1028, p. 2464

You may also consider whether, at the time

o: the alleged infringement, a person having ordinary

skill in the field of technology of the patent would

have known of the interchangeability o_ the alternative

feature and the unmet requirement of the claim.

Interchangeability at the present time is

not su ’icient in order for the featires to be

considered to be interchangeab_e; rather, the

interchangeability o_ the two features must have been

known to persons of ordinary skill in -he ’ield o‘

technology at the time the infringement began.

Thus, the inventor need not have foreseen

and the patent need not describe all potentia_

equivalents to the invention covered by the c_aims.

Also, slight changes in technique or

improvements made possible by technology developed after

the patent application is filed may still be considered

equiva_en for the purposes of the Doctrine o;

?quiva en‘

Now, with regard to inducement, VirnetX

alleges that Microso - is also liable “or infringement

by actively inducing others to directly infringe the

'l35 and 'l8O patents.

As with direct infringement, you must

determine whether there has been active inducement on a
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claim—by—claim basis.

for active inducementA person is liable

a claim only i;:

(l) the person takes action during the

which encourages actstime the patent is in force,

someone else;

And (2) the encouraged acts constitute

direct infringement of that claim;

And (3) the person is aware of the patent

and knows or should have known that the encouraged acts

constitute infringemen- oj that pa-enL;

And (4) the person has an intent to cause

the encouraged acts;

And (5) the encouraged acts are actually

carried out by someone else.

In order to prove active inducement,

VirnetX must prove that each of the above requirements

is met. Further proo' o’ each element must be by a

preponderance of the evidence; i.e., that it is likely

than not that each of the above requirements has been

met.

ft hasIn considering whether Microso:

induced infringement by others, you may consider all the

ftcircumstances, including whether or not Microso:

whether orobtained the advice of a competent lawyer,
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not Microsoft knew o_ -he patents when designing and

manufacturing its prodicts, and whether or not Microsoft

removed or diminished the allegedly infringing features.

You may not assume that merely because

Microsoft did not obtain an opinion of counsel, the

opinion would have been unfavorable.

Intent to caise the acts that constitute

direct infringement may be demonstrated by evidence o;

active steps taken to encourage direct infringement,

such as advertising an infringing use or instructing how

to engage in an infringing use.

In order to establish active inducement o:

’icienL -ha- the accusedinfringement, it is not su

infringer was aware of the acts that allegedly

constitute the direct infringement; rather, you must

find specifically -ha- the inducer intended to cause the

acts that consLiLu-e -he direct infringement and must

have known or should have known that its action would

cause the direct infringement.

yoi do no- find that the accused

infringer specifically meets these intent reguiremen'

then you must find that the accused infringer has no

induced the alleged infringement.

Next is contributory infringement.

VirnetX also alleges that Microsoft is
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liable for contributory infringement by contributing to

the direct infringement o: the 'l35 patent by another.

As with direc- infringement, you must determine whether

there has been contributory infringement on a

claim—by—claim basis.

It is not necessary to show that Microsoft

has direc' y infringed as long as you find that someone

has direc' y infringed. "“ there is no direct

infringement by anyone, Microsoft cannot have

contributed to the infringement of the patent.

" you find someone has directly infringed

the 'l35 patent, then contributory infringement exists

it VirnetX proves by a preponderance of the evidence

that:

(l) Microso: for sale, or

imported;

(2) a material component of the product or

material component used in practicing the patented

method, which can be software, that is not a staple

article of commerce suitable for substantial

non—infringing use;

(3) with knowledge that the component

especially made or adapted for use in an infringing

manner .

A staple article of commerce suitable
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substantial non—infringing use is something that has

uses other than a component o: the product or patented

method.

A substantial non—infringing use is one

that is not occasional, ar'eLched, impractical,

experimental, or hypothetical.

In determining whether or not the

component is a staple article of commerce siitable

non—infringing use, you should focus on whether the

component itself, not the product in which the component

is embedded, is or is not suitable for substantial

non—infringing use.

Whether the product in which the component

is embedded is or is not suitable for substantial

infringing use is not relevant.

Now, next is willtul infringement.

Again, willfulness is the second question, and you'll

ace your answers in Column 2 based on the

ear—and—convincing—evidence standard.

VirnetX contends that Microso t has

willfully infringed the asserted claims. "' you find,

on the basis of the evidence and the law, as I have

explained it, that Microsoft directly or indirectly

infringes at least one o_ -he asserted claims, then you

must decide whether or not that infringement was

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2468



Petitioner Apple Inc. - Exhibit 1028, p. 2469

Willfulness is not relevant to your

decision of whether or not there is infringement. It is

relevant only to the amount of damages, if any, and may,

in certain circumstances, entitle the patent owner to

increased damages.

But it would be my job to decide whether

to award increased damages to a patent owner, after you

have rendered a verdict. Therefore, you should not

consider willful infringement in making your damage

award, if any.

To prove willfulness, a patent owner must

prove by clear and convincing evidence that the accused

infringer acted with reckless disregard to the claims o:

the asserted patent.

Willfulness requires you to determine

three things:

First, Lha- the accused infringer was

aware of the asserted pa-en-;

Second, that the a_leged infringer acted

despite an objectively high like ihood that its actions

infringed a valid patent;

And third, that this objectively high risk

:her known or so obvious that it should have been

to the alleged infringer.
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In deciding whether or no‘ the alleged

infringer committed willtul infringemen' you must

consider all o_ -he facts, including:

(1) whether or not the alleged infringer

possessed a reasonable basis to believe that it has a

substantial defense to infringement and reasonably

ulibelieved that the defense would be success

litigated, including the defense that the paten

invalid;

And (2) whether or not the alleged

infringer made a good ’ai,h e"orL -o avoid infringing

the patent; for examp_e, the alleged infringer took

remedial action upon __earning of the patent by ceasing

infringing activity or attempting to design around the

patent.

Now that covers infringement and

Now my instructions regarding invalidity.

That's the third question that you'll answer in Column

3, and that standard Qt proot is clear and convincing

evidence.

Microsoft has challenged the validity o:

all o: the asserted claims of the 'l35 and 'l8O patents

on a number o” di"erenL grounds. Microsoft must prove

that a patent claim is invalid by clear and convincing
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evidence.

An issued patent is accorded a presumption

of validity based on the presumption that the United

States ?a-en- & Trademark 0 ‘ice acted correctly in

issuing a patent.

For a patent to be valid, the invention

claimed in the patent must be new, useful, and obvious.

A patent cannot take away from people their right to use

what was known or what would have been obvious when the

invention was made.

In addition, the patent must comply with

certain statutory requirements of disclosure.

will now exp_ain to you in some detail

Microsoft's grounds for inva idity. In making your

determination as to invalidity, you should consider each

claim and each ground for invalidity separately.

The firs- is anticipation. And you've

heard testimony about all o_ these during the course o:

the trial from both sides.

Microsoft contends that all of the

asserted claims are invalid for being anticipa'

prior art. Microsoft bears the burden of proo

establishing anticipation by clear and convincing

evidence.

A patent claim is invalid it the claimed

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2471



Petitioner Apple Inc. - Exhibit 1028, p. 2472

invention is not new. For a claim to be invalid on the

basis of anticipation because it is not new, all oi its

requirements must be present in a single previous device

or method or described in a single previous publication

or patent. We call these things prior art.

Microsoft must prove by clear and

convincing evidence that these items are prior art. The

description in a reterence does not have to be in the

same words as the claim, but all the requirements oi the

claim must be there, either stated expressly or

necessarily implied or inherent in the level ot ordinary

skill in the ’ield o‘ technology o: the patent so that

-echnology o;someone o? ordinary skill in the ‘ield o

the patent, looking at that one reference would be able

to make and use the claimed invention.

Something is inherent in an item o: prior

is always present in the prior art or always

'rom the practice o: the prior art.

Znherency may not be established by

probabilities or possibilities. The mere fact that a

certain thing may coincidentally result from a given set

’icient.o" circumstances is not su

A party claiming anticipation by inherency

must show that the elements o: the claim are always

present in the prior art or always result from the
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practice o. the prior art. You may not combine one or

more items of prior art to make out an anticipation.

Let me now instruct you on two principles

o: patent law pertaining to the making o; an invention.

Conception and reduction to practice are those two

areas .

Conception is the mental part of an

invention; in essence, the formation in one's mind o:

the inventor of a definite and permanent idea of the

complete and operative invention as it is hereafter to

be applied in practice.

Conception o; an invention is complete

when the idea is so clearly defined in the inventor's

mind that a person of ordinary skill in the field of the

technology would be able to reduce the invention to

practice without extensive research or experimentation.

Conception may be proved when the

invention is shown in its complete form by drawings,

disclosure to another person or other forms of evidence

presented at trial.

The second, a claimed invention is reduced

to practice when it has been tested su ’iciently to show

that it will work for its intended purpose.

An invention may be reduced to prac

the inventor has not made or tested a pro
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o: the invention. The invention may be reduced to

practice by being fully described in a filed patent

application.

Anticipation by public knowledge or use by

another. I will now describe the specific requirements

for the prior art categories relied on by Microsoft in

this case.

A patent claim is invalid it the invention

recited in that claim was publicly known or used in the

United States by someone other than the inventor before

the patent applicant invented it or more than one year

before the United States patent application was filed.

For the 'l35 patent, the parties agree

that the invention date was February l5, 2000.

For the 'l80 patent, the parties agree

that the invention date was April 26, 2000.

A prior public use by another may

anticipate a patent claim even if the use was accidental

or was not appreciated by the other person. Thus, a

prior public use may anticipate an invention even i: the

user did not intend to use the invention or even realize

he or she had done so.

?rivate or secret knowledge, such as

knowledge confidentia_ly discussed within a small group,

is not enough to inva_idate a prior —— invalidate a
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patent claim.

Now anticipation by a printed publication.

A patent claim is invalid it the invention

defined by that claim was described in a printed

publication anywhere in the world before it was invented

by the patent applicant or more than one year prior to

the filing date of the United States patent application.

'ecLive tiling date o: theThe e

application of the ';35 patent is February l5, 2000.

The e ’ecLive tiling date o: the

application for the 'l80 patent is April 26, 2000.

?rinted pub_ications may include issued

patents, as wel_ as artic_es, treatises, and other

written materia_s.

A printed publication or patent will no

be an anticipation unless it contains a description o:

the invention covered by the patent c_aims that is

su ’iciently detailed -o -each a skil__ed person how to

make and ise the invention without undue

experimentation.

Factors to be considered in determining

whether a disclosure would require undue experimentation

include:

(1) the quantity o: the experimentation

necessary;
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(2) the amount of direct —— the amount o:

direction or guidance disclosed in the printed

publication or patert;

(3) e presence or absence o; working

examples in the prirted publication or patent;

e nature of the invention;

e state of the prior art;

e relative skill of those in the

(7) the predictability of the art;

And (8) the bread-h of the claims.

A printed publication must be reasonably

accessible to those members of -he public who would be

interested in its contents. It is not necessary that

the printed publication be available to every member o:

the public. The da-e -ha a printed publication becomes

prior art is the da-e -ha it becomes available to the

public.

So long as the printed publication was

form in which theavailable to the public, -he

information was recorded is unimportant. The

however, have been maintained in someinformation must,

form, such as printed or typed pages, magneticpermanent

tape, microfilm, photographs, or photocopies.

Now, anticipation by prior sale or o

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2476



Petitioner Apple Inc. - Exhibit 1028, p. 2477

The sale or o er "or sale in the United

States o: a product may be prior art to a patent claim

covering the product or a method o: making the product

’ered ‘or sale ini: the product or method was sold or o

the United States more than onc ycar bcforc the

application for the patent was filed.

This is known as the on—sale bar. The

date o: the invention for the patent claims is

irrelevant to this category o: prior art.

"n order ‘or there to be an o

sale, two requirements must be met.

First, the product have been the subject

o‘ a commercial o er "or sale in the United States.

?ven a single o "er sale to a single customer may be a

commercial o er, even it the customer does not accept

the o er.

The on—sale bar is not limited to sales by

the inventor but may result from sales or o ers ‘or

sale by a third party that anticipate the invention.

Second, the product must be ready tor

patenting. This can be satisfied in at least two ways:

(L) by proo o reduction to practice;

that is, the al_eged invention worked as actually

intcndcd bcforc the critical date;
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(2) by proof that prior to the critical

date, the inventor had prepared drawings or other

descriptions of the invention that were su ’iciently

specific -o enable a person skilled in the art to

practice the invention.

The product may be ready for patenting

'- is not ready for commercial production or has

technically perfected.

Corroboration of oral testimony.

’icient toOral testimony alone is insu

prove prior invention or that something is prior art or

that a particular event or reference occurred before the

filing date of the patents—in—suit.

A party must provide evidence that

corroborates any oral testimony, especially where the

oral testimony comes from an interested witness or a

witness -esLifying on behal o an interested party.

This includes any individual or company

-esLifying that his or her —— or its invention predates

the patents—in—suit and also includes a patent owner

seeking to prove an earlier date of invention than the

e 'ecLive —— than the e 'ecLive ’i1ing date stated on

the face of the pa-en-.

Documentary or physical evidence that is

made contemporaneoisly with the inventive process
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provides the most reliable proof that the testimony has

been corroborated, but corroborating evidence may also

consist o_ tes-imony of a witness, other than an

inventor, to the actual reduction to practice, or it may

consist of evidence of surrounding facts and

circumstances independent o information received

the inventor.

“ you find that the party has not

corroborated the oral testimony with other evidence, you

are not permi-ted to find that -he subject of the oral

testimony qualifies as prior art or supports a prior

date of invention.

Next is the defense of obviousness.

Not al_ innovations are patentable. A

patent claim is inva"id for obviousness i_ -he claimed

invention as a whole would have been obvious to one

having ordinary skill in view of all the prior art at

the time the invention was made.

The issue is not whether the claimed

invention would have been obvious to you as a layman, to

me as a judge, or to a genius in the art, but whether it

would have been obvious to one of ordinary skill in the

art at the time it was made.

Microsoft bears the burden of proving this

fense by clear and convincing evidence.
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the prior

should consider only what was known be

was made.

presen

about the

:—day knowledge or by what you learned

You must not use hindsight when comparing

YOUart to the invention for obviousness.

fore the invention

You may not judge the invention in light o:

from or

claimed invention during trial.

in the shoes o: ODE OI
In placing yoursel

ordinary skill in the art at the time that the invention

was made,

have been

in order to arrive a

ordinary skill in

at the time the claimed inven

content o:

any, tha

you may consider whether such a person would

ferencesmotivated to combine the prior art re:

the claimed invention.

Firs‘ - decide the level o:you mus
«I

the field that someone would have had

:ion was made.

Second, you mus‘ decide the scope and

the prior art put into evidence in this case.

i:Third, you must decide the di 'erences,

existed between the claimed invention and the

prior ar'.

Finally, you should consider any

additional considerations relating to the obviousness or

non—obviousness o: the invention.

will now describe in detail the speci:'

determinations you must make.

HOUSTON*DALLAS/FT.

These instructions o: fer to a person
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o‘ ordinary skill in the art. It is up to you to decide

the level o‘ ordinary skill in the ‘ield o“ the claimed

inventions.

You should consider all the evidence

introduced at trial in making this decision, including:

(1) the levels of education and experience

; persons working in -he ie'd;

(2) the ' : problems encountered in

And (3) the sophistication o:

technology.

VirnetX contends a person oi ordinary

skill in the art would have a master's degree in

computer science or computer engineering or in a related

‘ield, as well as approximately two years o: experience

in computer networking and in security with respect to

computer networks, including actual experience wi

networking protocols, as well as the security o_

protocols.

Microso_- contends that the level of

ordinary skill in the field was a person with a

bachelor's degree in computer engineering or computer

science or equivalent and two to three years experience

with data networks.

Now, with regard to the scope and content
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o: the prior art, in determining whether or not the

invention is valid, you must determine the scope and

content of the prior art at the time the invention was

made.

You must decide whether the speciiic

references relied upon by Microsoft in this case are

prior ar- -o the invention described in the asserted

claims o_ -he patents—in—suit.

?rior ar: includes previous devices,

articles, and methods that were publicly used or o

for sale and printed piblications or patents that

disclose the invention or elements of the invention.

Once you decide whether or not speciiic

references are prior art, you mus: also decide what

_osed or taught to onethose references wou_d have disc-

having ordinary skil_ in the fie'd of the technology o:

the patent at the time the invention was made.

"n order for a reference to be relevant,

-he inventor'sthe reference mus‘ be within the field o

endeavor, or i i is from another field of endeavor,

the reference mus‘ be reasonably rela-ed -o the

particular problem or issue the inven-or faced or

addressed when making the inventions described in the

asserted claims of the patents—in—suit.

A reference from a field of endeavor,
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other than the inventor's, is reasonably related to the

problem or issues the inventors faced i: the reference

is one which, becaise of the matter —— because of the

matter with which the reference deals, logically would

have commended itself to the attention of the inventors

when considering the problems or issues they faced.

"t is for you to decide wha -he problems

or issues were that the inventors faced a- -he time the

inventions in the asserted claims were made.

Now the di 'erences over the prior art.

The next question you must answer in

determining whether or not the invention was obvious at

the time it was made is wha- di"erences there are, i;

any, between the prior art and the patented invention.

In analyzing this issue, do not focus on

the di 'erences between the prior art and the invention

because -he -es- is not whether there are di 'erences;

rather, -he -es- is whether or not the invention, taken

as a whole, would have been obvious to one having

ordinary skill in view of all the prior art at the time

the invention was made.

“ you conclude that the prior art

discloses all the elements o_ -he asserted claims, but

those elements are in separate items, you must then

consider whether or not it would have been obvious to
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combine those items.

A claim is not obvious merely because all

the elemen-s o_ that claim already existed. One way

decide whether one of ordinary skill in the art would

combine what is described in various items of prior art

is whether there is some teaching, suggestion, or

motivation in the prior art for a skilled person to make

the combination covered by the patent claims.

Motivation can be implicit or explicit.

In considering whether a claimed

combination of prior art elements is obvious, you must

consider whether the improvement is more than the

predictable use of prior art elements according to their

established functions.

When a patent simply arranges old elements

with each performing the same function it had been known

to perform and yields no more than one would expect from

such an arrangement, the combination is obvious.

It is common sense that familiar items may

have obvious uses beyond their primary purposes, and a

person of ordinary skill o_-en will be able to teach --

-o fit the teachings of multiple patents together like

the pieces of a puzzle. Multiple references in the

prior art can be combined to show that a claim is

obvious.

Sunbelt Reporting & Litigation Services
HOUSTON*DALLAS/FT. WORTH*CORPUS cHRIsiI*AUsiIN*«Asi i«xAs*sAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2484



Petitioner Apple Inc. - Exhibit 1028, p. 2485

Any need or problem known in the field and

addressed by the patent can be —— can provide a reason

for combining the elements in the manner claimed.

To determine whether there was an apparent

reason to combine the known elements in the way a patent

claims, you can look -o in-errelated teachings o;

multiple patents, to -he e"ects o_ demands known to the

design community or present in the marketplace, and to

the background knowledge possessed by a person o;

ordinary skill in the art.

Neither the particular motivation nor the

alleged purpose of the patentee controls. One o;

ordinary skill in the art is not confined only to prior

ar- that attempts -o solve the same problem as the

patent claim.

Teachings, suggestions, and motivations

may also be found within the knowledge of a person with

ordinary skill in the art, including inferences and

creative steps that a person of ordinary skill in the

art would employ.

Additionally, teachings, suggestions, and

motivations may found in the nature of the problems

solved by the claimed invention. The fact that a

combination was obvious to try may demonstrate that the

combination itself was obvious.
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Additional considerations.

The next question you must answer in

determining whether or not the invention was obvious at

the time it was made is what evidence there is, it any,

additional considerations relating to the obviousness

non—obviousness o: the invention.

You may consider in your analysis any

evidence abou- the ’ol1owing ‘actors, and then it lists

ten separate factors that are additiona_ considerations

there, and it there's no objection, "'1' just leave

those to the jury for reading.

To be relevant to your determination o;

obviousness, any o: these secondary considerations mus

have a connection or nexus to the claimed invention se

‘orth in the patent claims.

"5 a secondary consideration is unrelated

to the claimed invention but is, instead, attributable

to something else, such as innovative marketing, then

you should not consider it relevant to your ObViOJSD€SS

determination.

So that concludes the instructions on the

first three questions to be answered in Columns l, 2,

and 3. The next question is the damage question, and

I'll now give you instructions about that.

By instructing you on damages, however,
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am not suggesting which party should win this case on

any issue. "" you find that Microso L in’ringed any

valid asserted claim o_ the 'l35 and 'l8O patents, you

must then determine the amount of money damages to be

awarded to VirnetX to compensate it for the

infringement.

VirnetX seeks patent damages in the

o; a reasonable royalty. General_y, a reasonable

royalty is defined by the patent _aws as the reasonable

amount that someone wanting to use the patented

invention would expect to pay to the patent owner and

the owner should expect to receive.

A damages award should put the patent

owner in approximately the financial position it would

have been in had the infringement not occirred. You may

not add anything —— you may not add anything to the

amount of damages to punish the infringer or to set an

example.

VirnetX has the burden to persuade you by

a preponderance o_ the evidence that it has su fered the

damages it seeks. While VirnetX is not required to

prove damages with mathematical precision, it must prove

them with reasonable certainty. The patent owner is not

entitled to damages that are remote or speculative.

Now, reasonable royalty.
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A royalty in the amount —— a royalty is

the amount of money a licensee pays to a patent owner to

make, use, or sell the patented invention.

A reasonable royalty is the amount o;

money a willing patent owner and a willing prospective

licensee would have agreed upon at the time of the

infringement for a license to make the invention.

It is the royalty that would have resulted

from an arm's—_ength negotiation between a willing

licensor and a willing licensee, assuming that both

parties understood the patent to be valid and infringed

and that the licensee would respect the patent.

Unlike a real world negotiation, in the

hypothetical negotiation, all parties are presumed to

know that the patent is infringed and is valid.

In making YOJI determination about the

amount of a reasonable royalty, it is important that you

focus on the time period when the infringer irs-

infringed the patent and the facts that existed at that

time.

Your determination does not depend on the

actual willingness o_ the parties to this lawsuit to

engage in such negotiations. Your focus should be on

what the parties’ expectations would have been had they

entered negotiations for royalties at the time o: the
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lOO

fringing activity.

The infringer's actual profits may or may

not bear on the reasonableness of an award based on a

reasonable royalty.

Reasonable royalty factors.

In deciding what is a reasonable royalty,

you may consider the factors that the patent owner and

the alleged infringer would consider in setting the

amount the alleged infringer should pay.

Listed below are a number o "actors you

may consider. This is not every possible factor, but it

will give you an idea o_ the kinds of things to consider

in setting a reasonable royalty.

You've heard various ones testified about

during this trial. There are l5 of them listed there

for you, and unless, there's an objection, I will just

refer those to you for your reading.

No one of these factors is dispositive,

and you can and should consider the evidence that has

been presented to you in this case on each of these

factors. The attorneys, in their arguments, will focus

on the factors that they deem raised by the evidence and

t important.

The framework which you should use in

determining a reasonable royalty is, again, a
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lOl

hypothetical negotiation between normally prudent

business people.

Now, let me give you some instructions

your deliberations.

You must perform your duties as jurors

without bias or prejudice as to any party. The law does

not permit you to be controlled by sympathy, prejudice,

or public opinion.

All parties expect that you wil' caretully

and impartially consider all the evidence, to low the

law, as it is now being given to you, and reach a just

verdict, regardless o: the consequences.

You shoild consider and decide this case

as a dispute between persons o: equal standing in the

community, o: equal worth, and holding the same or

similar stations in li;e.

A corporation is entitled to the same fair

trial as a private individual. All persons, inc_uding

corporations, and other organizations stand equa' betore

the law, regardless of size or who owns them, and are to

be treated as equals.

When you retire to the jury room to

deliberate on your verdict, you may take this charge

with you, as well as the exhibits which the Court has

admitted into evidence.
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lO2

You shou'd tirst select your foreperson

and then begin your de_iberations.

" you recess during your deliberations,

follow all of the instructions that the Court has given

you about and on your conduct during the trial.

After you have reached your verdict, your

foreperson is to fill in on the form your answers to the

four questions that have been asked of you. Do no

reveal your answers until such time as you are

discharged, unless otherwise directed by me.

You must never disclose to anyone, not

even to me, your numerical division on any question.

Any notes that you may have taken during

this trial are only aids to your memory. As I told you

earlier, it your memory should di er ’rom your notes,

then you should rely on your memory, not on your notes.

The notes are not evidence.

A juror who has not taken notes should

rely on his or her independent recollection o: the

evidence and should not be unduly influenced by the

notes o: other jurors. Notes are not entitled to any

greater weight than the recollection or impression o;

each juror about the testimony.

t you wish to communicate with me at any

time, please give a written message or question to the
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02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:

02:

02:,

02:

02:,

02:

court security o

then respond as promptly as possible either

or having you brought into the courtroom so that

address

attorneys your question and my response betore

l03

will’icer, who will bring it to me.

in writing

can

you orally.

first disclose to thewill always

armmmer

your question.

not required to

A_,er you have reached a verdict, you are

talk with anyone about the case unless

the Court orders otherwise.

because

begin your deliberations.

that ye

argumen'

l5—minute break.

5 20

5 21

522

5 23

524

5 25

opening

charge,

‘ollow my instructions.

Now, the next sentence doesn't apply yet,

it says you are to retire to the jury room to

But we're not going to do

:, because you haven't heard the closing

ZS.

But what am going to do is give you a

I'm going to ask you to continue to

Even though you've heard the

statements, all the evidence, the Court's

you still haven’: heard the final closing

arguments.

case among yourse_ves or with

a —— it

You've been sitting there

HOUSTON

So I'm going to ask you not to discuss the

anyone else, but just have

's been a _engthy time
O_ instruction ‘or you.

"or well over an hour, so
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02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:

02:

02:,

02:,

02:,

02:

,62O

,62l

622

723

724

,725

l04

we're going to take a l5—minute break.

When we come back, each side has been

given one hour —— is that correct?

M3. CAW’?Y: Yes, Your Honor.

T{E COURT: One hour for closing argument.

So we're going to come back at 3:30, and

that's going to push us until 5:30 until the argument is

OVGI .

Once the arguments are over, I'm going to

dismiss you to the jury room, and I'm then going to ask

you to select your jury foreperson, and then you will

make a decision as to whether you would like to begin

deliberations tonight for however long you wish or

whether you would like to go home and come back in the

morning and begin de_iberations.

So "'1' remind you o: those instructions

the end o: butat the case, just want to tell you

in all probabi_ity,that, because you're going to be

least 5:30 to 6:00 o'c_ock tonight.here until at

So i; you need to notify any family

members or —— now, did somebody have a child issue or

not on this jury? guess that was the last case.

Okay. "5 —— it anyone has any issues with

that time or need to make arrangements to let anyone

know, please do so during your break.
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02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:,

02:

820

82l

822

823

824

,8 25

Again, as

allowed you to have your cell phones

coordinating with

again,

family and that type o:

I've instructed you,

for p

don't discuss the case in any phone calls tha'

l05

Z've

urposes 0;

thing. 3u

you might choose to make to let people know what your

schedules are going to be.

wish, to discuss between yourselves

purposes YOJI collective thought as

you'd _ike

you'd _ike

But in making that,

the case, the merits,

tiredness standpoint or

will allow you during this break, if

for sc

to whe

to come back in the morning.

one way or the other;

heduling

ther you think

to begin deliberating tonight or whether

you're not to discuss

just from a

from a scheduling standpoint.

You may discuss whether y'all have reached some

co_lective decision as to whether you'd like to work

a little while tonight.

Once we get through with the arguments,

you're going to be in charge.

You can workback in the morning.

You can work till midnight.

want to do. We're going

You've been at

all week, and you're going

You can go home,

for an

CCHHE

hour tonight.

You can do whatever you

to be at your pleasure.

everyone else's pleasure

to be in the driver's seat as

soon as we're through with closing arguments.
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O2:

O2:

O2:

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

18 l

18 2

18 3

:18 4

:18 5

:37 6

:37 7

:37 8

£8 9

:38lO

:38Ll

:38L2

:38l3

:38L4

:38l5

:38l6

:38L7

:38l8

:38l9

:382O

:382l

:3822

:3823

:3824

:3825

instructions,

until 2:35.

lO6

So with that, please follow my

and you are released to the jury room

That will be 3:35.I'm sorry.

COURT SfiCUR All rise.lY' Ohi' C*&{:

(Recess.)

(Jiry Olt.)

COJR1 SfiCUR All rise.lY' Ohi' C*&{:

THE COU&l: Blease be seated.

All right. Wow, does someone want to

withdraw a JMOL?

by Mr.

exchange on the —— that issue about claim 7 of the

patent, and

requested they withdraw it without prejudice,

looks like we agreed

prejudice.

brought in?

3obrow that we,

D11. CPWV’H do, Your Honor.

Ti: COU' Okay.

MR. CAW HY: was reminded over the break

had had some e—mailin fact,

'l35

requested that it be JMOL and they

and it

to withdraw without prejudice.

THE Claim 7 is dismissed withoutCOUQT:

CZXW”'?Y2 We stand by that.

CALDWELL: Thank you, Your Honor.

COUQT: Thank you.

right. Ready for the jury to be
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O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

02

:w 7

:w l

:38 3

:w 4

:39 5

:w 6

:w 7

:w 8

:w 9

:w LO

:w ll

:w L2

:39L3

:w L4

:w L5

:39L6

:w L7

:w L8

:w L9

:392O

:392l

:3922

:3923

:w 24

:3925

107

MR. would like toCAWLEY: sir.Yes,

reserve 10 minu-es for rebuttal.

TiE COURT: All right. Bring the jury in,

(Jiry in).

TEE COURT: Rlease be seated.

ladies o: we'reAll right, the jury,

getting near the end now. So we're —— we've now made it

all the way down to closing arguments which we're about

to hear in just a moment.

Let me just inquire of you, did y'all have

a chance to discuss whether you'd like to begin

deliberations tonight or whether you would like to come

back in the morning?

joth.dU&OR:

THE COURT: 3oth. Okay. 3egin tonight

and work for a little while and then maybe come back in

the morning is --

JUROR: We have one that needs to be home

by 7:00.

3 COURT: Okay.

ROR: So we thought we would work till

THE COURT: Okay. Very good. Very good.

You're working well together already. So, very good.
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

m:_l

m:_l

m:_l

m:_l

02: t

02: t

02: t

02: t

02: t

02: t

Thank you

with us and pay attention to

Andarguments.

and somewhat overwhelming,

attorneys will,

for you,

throughout this case,

the case is really ——

know my ins

lO8

for your a

but

they will bring

tention.

the attorneys’

that are dispositive into

?lease bear

closing

:ructions were very lengthy

promise you the

just as they —— both sides have done

the issues that

focus

point out the instructions that are important,

and you'll have a —— have a good —— good sense when you

go to the jury room.

So with that,

recognize you

MR. CAWLEY:

When we

jury selection,

a story, and as

occurring to me

for purposes o:

story that many o:

the seeds,

tha '3 you plant

wai it you wait

comes,

because it's so tiny.

until

Mr.

closing

Thank you,

suggested to you that

this lawsuit has been

you may have heard.

It's a story about a mustard seed.

the story is that the mustard seed is

But

its time is ri

that that tiny seed can grow into a mighty

And the story concludes by telling us

Cawley,

first met two weeks ago

the Court will

argument.

Your Honor.

for the

_awsuit isevery

tried, it's been

that what we heard is a lot like an old

And

the least of all

the story goes

that tiny seed in a garden and you

ght and its time

tree.

that when that
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

320

32l

322

323

324

325

lO9

the birds o: the air made nests in itshappens,

branches.

The lawsuit is a story about a seed, a

seed of an idea. seed firstYou may remember that that

arose in war time for application on the battlefield.

The United States was faced with a grave crisis

involving scud missiles. Those were missiles that the

Iraqi Army could bring out of within l0hiding and,

The United States hadinto Israel.minutes, launch o

agreed to try and stop that.

They hired Mr. Gif 3obMunger and Mr.

Short and a handful of andother men to find a solution,

the solution they came up with was called the Global

iawk.

You'll remember that one of the unusual

things about the G_obal Hawk system was that it used a

commercially available satellite rather than a military

satellite. A satellite that anyone who wanted to rent

time on could use to broadcast television or radio or

anything else.

OT‘
And this presented a real problem

the communications tha'military to be able to secure

Withou'went from that satellite down to the ground.

securing them, it was possible that someone on the

ground, a hacker, a member o: the enemy military might
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

02:

be able

was about to happen.

Mr. Munger and

therefore,

communications so that

be locked out.

Now

heard him Lesti y

mid—to—late l990s,

this was going to happen more and more

as communications around the

telephones,

satellite communications,

more and more common that

publicly—available communica

He also began

military but that all of

communications through

friends e—mai_send our

But a _ot ofgrandchildren.

was being conducted over the

began to see that in

security, to be able

internet.

that set Mr.

the normal telephone system,

the mili

the internet,

terms O:

Mr.

’rom the witness stand.

and it began to occur to him tha'

world grew,

tions

to observe that not only

us were coming to depend on

_ and to send out pictures of

the commerce of

internet,

being part o

Munger to thinking.

frequently.

and not

so Mr.

llO

to intercept those communications and know what

Short and their team,

came up with a way to secure those satellite

any hackers on the ground would

YOU

This is

That

cellular

the internet,

that it was going to become

tary would have to use

facilities.

just to

our

our nation

Munger

: our national

to secure communications on the

He wrote a paper about that that he called
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

620

62l

622

lll

the Aladdin paper because he saw a world where you could

rub a

abili

event

with

help

SGCHJI

stand and explained to you that in doing research

that project

bough

could

l999,

Mr.

netwo

were set up,

magic

ties

Jally

the C:

the C"

lamp and get al

:or the military and ;or o

SA:his company,

A, and the purpo

A ‘ind a way to

ely,

t all

find

":0 se

Munger and

rks.

Mr. Bob Short

that was calle

the avai_able so

that could be us

t up a virtual p

Now everybody in

Dr. Short di

Those were alrea

could already

l kinds of communications

thers. And

C, entered into a contract

se o: this contract was to

easily, but safely and

communicate over the internet.

3ob Short took theDr.

IZOI

he and his teamd NetEraser,

ftware and hardware they

ed in that time, l998 and

rivate network.

the case agrees that

dn't invent virtual private

dy available. And once they

be used to send

communications securely across the internet when they

were doing this job

standing right down here,

“
di’ cult i

623

624

625

that

pages

HOUSTON*DALLAS/FT.

for the

But what you

a

t was to set up

C:A.

did hear Mr. Short explain,

t some length is how

the virtual private networks

were available at that time period.

O:

You saw him draw on this board on many

it with a red marker that showed you step a:
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

720

72l

722

723

824

825

step

to set up a virtual private network.

Microsoft told you, well,

it,

Exhibitfendant'sDe 3021,

it, we discovered that

has 25 pages of instructions. Again,

di’ ’icult, how unwieldy,

But

this problem, researching it,

months, had a breakthrough.

planted the seed.

You'll remember,

the complicated procedures that had to be

ll2

followed

And although

an example of

studying it

there were other ways to do

we had other projects and documents like this

when we examined them about

this supposedly easy way to do it

how

and how impractical the setup

o: virtual private networks were in the late 1990s.

then these men who had been working on

for about six

In their breakthrough they

they explained to you the

vision that they had was that a remote user or a

computer who wanted to communicate securely could click

one key on the keypad and their compu

automatically use something called a

DNS request would go to so

that was part of

DNS request.

ter would

That

ftware on the sender's end

the invention which would communicate

back to the remote user the information necessary to set

up the secure virtual private network

Again, without

the click of that one key,

having to do anything but

that computer would then

communicate with other compiters on the network which in
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

02:

turn had so

network would be set up.

ftware that was part o: the invention,

113

and

those computers would negotiate how the virtual private

It would be just as secure as

the virtual private network set up the old—fashioned,

laborious way, but

And Jr.the key.

computer

out over

through a complete

the internet,

it could be done wi:h one click of

Short showed you

that he had set up that yo

came back in

ly di”eren-

Verizon card,

and Dr. Short was

virt

within

920

921

922

923

924

925

A

was a few dried ro

heard they had a l

invention to grow

that done.

their invention be

who needs to send

and safely over the in

o: the invention o

Now,

communicated with Mr.

able

cky years for

2 difficulot o

-ha

channel

- on the laptop

1'11 remember went

to the courtroom

from Mr. Munger's

Munger's computer,

fter that seed had been planted,

these inventors.

-y getting

and faced a lo- o

But you heard that even

came widespread, and that

:ually

to show you he could set up a

ial private network actually over the internet

five seconds by pushing one key.

there

YOU

their

_ obstacles getting

the use o;

today anyone

important information confidentially

- Gi- Munger and

in this case,

3ob

Judge

:ernet can shelter in the branches

Short.

Davis has already

showed you the questions that he will ask you in writing

the final chapter to this particular story. And what
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

m:_l

m:_l

O2: ,

O2: ,

O2: ,

O2: ,

O2: ,

O2: ,

I'd like to do over the next part o:

ll4

this argument is to

go through those questions with you one by one.

that there are quite a

eventually yo1'

forfocus on

questions tha'

judge uses but this is shor

that he's going to ask you in these

questions.

patents?

Third,

is VirnetX entitled

questions.

brought you

University.

think it was the second day o.

morning.

Second,

are the paten'

Does Microso t

Dr.

-he next

These aren't

First,

So let's s

Now,

Dr.

ll have

he'll ask you.

:0 answer.

few minutes is just

:hand

does Microso t

3ut wha

Now you've already seen them, so you know

few subparts to them that

I'd like to

’irst

he four

the exact words that the

for the general subject

011?

is Microsoft's in:

:s invalid? And finally,

in’ringe the

fringement willful?

how much

to as a reasonable royalty?

-art with the firs

in

thoseO_

’ringe the pa

Dr.Jones,

You will remember

Jones,

Wicrosoft uses in its products.

Mark Jones

you heard,

in bringing that evidence

that he testified on

€f1-S.

"IO YCHJ, VVG

from Virginia Tech

_ -he trial and again this

was allowed by Judge

Davis to study the actual secret computer code that

You heard that he spent
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O2: ,

O2
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O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

O2

:52 8

:52 9

:52 :_O

:52 :_l

:52 :_2

:52 :_3

:52 :_4

:52 :_5

:52 :_6

:52 :_7

:52 :_8

:52 :_9

:52

:52

:52

:53

:53

:53

hundreds of

the Microsoft products and the Microso:

hours comparing the claims of

Now two weeks ago at

apologized and warned you that

115

the patents to

ft computer code.

the opening statement

this testimony was

going to be lengthy and it was going to be detailed.

Turns out it was almost three hours long,

_ained

apo_ogize

is because we want you to be convinced

JSGS each o_ -hese claims of

Dr. Jones wen

step by step.

conclusion,

to the next one.

represents

show you step by step,

this, and

explained

the patent.

it? As

yeah,

Dr.

this be:

sugges

to you then and as

to you again now, the reason we had to do

and

that Microso_

explain to you again and

that

both patents just as

through in detail and explained to you

He didn't stop with a generalized

Everyone o

Jones taking

Yes:

forc hc reached

that claim is infringed,

the time to go

Microsoft does

to you why Microso

what doesBut Microsoft have

:ed to you in the opening s

this,

L in’ringes that claim o:

let's go on

: these checkmarks

through and

this,

the conclusion and

to say about

:atement,

think you have heard in this case that Microsoft will

make any argument to you that they think will lead you

o the path of requiring them to pay fair value ""0?
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O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

O2:

02:

their use o:

one, they'll go

and the fourth and i

another argumen

this invention.

ll6

“ you don't buy the first

on -he second one, and i_ the -hird

-h don't work, they have yet

: in the hopes that eventually you'll

find something -ha you think sticks and decide that

Microsoft shouldn't have to pay fair value for their use

of Dr.

invention.

So what does Microsoft say at

Well, of course

Short and Dr. Munger's —— or Mr. Munger's

first?

And thethey say we don't infringe.

first reason that they give for claiming that they don't

infringe is there's no virtual private network in our

products. We don't have anonymity.

Well, we heard quite a bit of testimony

and saw some evidence about that and here's an

interesting piece o; it.

This is a diagram that you were shown that

was prepared by

testified late last week.

You remember that heDr. Johnson.

He was Microsoft's expert who

was going to explain to you why they don’- infringe.

And he the testified to you that there's no anonymity

because this sender of a message, Sue, her computer puts

an address on the outside of the message that goes over

the internet.

addressed to,

That message goes over the interne

in this case, this 0 ‘ice Comminica

Sunbelt Reporting & Litigation Services
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O2
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O2

O2
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O2

:54 l

:54 2

:54 3

:55 4

:55 5

:55 6

:55 7

:55 8

:55 9

:55 2-0

:55 ll

:55 2-2

:55 2-3

:55 2-4

:55 2-5

:55 L6

:55 2-7

:55 2-8

:55 2-9

:56

:56

:56

:56

:56

:56

Server which has its own address,

is not anonymous because this hacker can see

addresses as it travels across the internet.

anonymous.

But then remember when Mr.

asking him some questions on cross—examinatio

Dr. let's lohe asked him was, well, Johnson,

_ your drawing.you lejt ou- o

The reason -ha- you can send a communication

across the internet to the 0

‘ice Communicis there's nobody home on the 0

Server. That server doesn't have a keyboard,

server doesn't have a person sitting in it.

sitting in a bui_ding somewhere that just doe

by its lonely se

What

to the people who are actually intended to ge

Dr. is insidethis address, Johnson admitted,

envelope and is encrypted.

So what he told you is that, yeah,

those

ll7

and he told you this

That's not

nr

ok at wha

Caldwell was

and what

safely

ation

that

That's

This is what he left ou

‘ice Communication Server

s its job

t it.

this

the

t without any himans even being there.

it does is to route this message down

And

hacker can see the information to send this envelope to

the communication server, but he le:t out the

-y o_told you that the actual identi

the message is anonymous. Exactly what Judge

tells us the claims of the patent require.

the recipien-

part that

Davis

Sunbelt Reporting & Litigation Services
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:57

:57

:57

:57

:57

:57

:57

:57 20 ' _:
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:_0 2,

Ll Trademark 0

L7 appears

ll8

We also talked about sender anonymity.

2 Now you may remember here we were talking about a system

3 called

4 that yo

5 in

6 able to see that the group sent a message but

7 can't tell who it

8 message. Ls

?eerNet.

the actual

YOU

1 can have a whole group o;

that an

{ere's

‘iling

Dr.remember that

is within the group that sent

onymous?

Johnson explained

computers and someone

the group may send a message out and a hacker may be

the hacker

the

'?lainLian excerpt from ?xhibit's

OT‘

"ice --

L3 is an article about

-'s

group sent

it is in

YOU re

L4 internet communicati

L6 attacker can see evidence o:

L8 than any other po'

’9 I the situation that

?eerNet

a message,

that group that sent the message.

Well,

?atent & Trademark 0

what anonymity in this context o7

on means,

a sent message,

no more likely to be the originator o_

organization where yes,

or the hacker may be able to see that somebody in

sender anonymity beyond suspicion.

member there was testimony that

and what it says is,

-he patent before the U.S.

1C€.

A

L5 sender's anonymity is beyond suspicion though if the

the sender

:ential sender in the sys

we talked about in

i: you don't buy Microsof

Lha

the attacker

the

there's no way they can tell who

That is
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O2

O2

O2

O2

O2

O2

:58

:58

:58

:58

:58 5

:58 :_

:58 :_

:58 5

:58 1

:58 6

:58 7

:58 8

:58 9

:58 :_O

:58"i

argument that there's no anonymity,

there's no website.

heard about

the

in

exactly wha

show tha

Doctrine o‘

that is there's

fringement.

di"eren'«I

from Judge

ll9

how about that

This invokes something that you've

Davis a couple o: times called

Tquivalents.

two ways

:'s lis

And the simple meaning o:

to show that there's

One way is to show that Microsoft does

:ed in the claim. The other way is to

Microso_

and tha

Here's what Judge

accused product or method under the

:58 :_6

:58 :_7

:58 :_8

:59 :_9

:59

:59

:59

:59

:59

:59

limitation and a comparable element o_

product

again may remind you o:

Dr.

him some questions,

all right,

di’

says,

HOUSTON*DALLAS/FT.

and O’

imitation may be met in one o_

iterally or under the Doctrine o‘

- does something that's substantially

:'s just as good.

Davis said. A claim

either-wo ways;

Tquivalents.

A claim limitation is present in an

Well,

Johnson.

Dr.

Tquivalents if the di'

Johnson,

'erences between a website,

‘ice Communication Server,

trine o;:DOC

'crcnccs bctwccn thc claim

-he accused

or method are insubstantial.

what about in this instance? This

SCHHE O:
the testimony o;

Do you remember that when he was asking

Mr. Caldwell wrote on this board,

you're talking about the

that's what the claim

what Microsoft

Sunbelt Reporting & Litigation Services
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O3:

O3:
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O3:

O3

O3

O3:

O3:

O3:
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:59 1

:59 2

:59 3

:59 4

:59 5

:59 6

:59 7

:59 8

:59 9

:59 :_O

00 ll

00 2-2

:00 2-3

00 2-4

00 2-5

:00 1-6

:00 2-7

:00 2-8

00 2-9

:00 20

:00 2l

00 22

00 23

00 24

:00 25

l2O

does. And you're testifying to the jury that these two

have nothing in common. That's what he said. And then

ferent.he testified tha they're completely di

that Mr. Caldwell3u- -hen do you remember

showed him a document from Microsoft saying they do have

something in common, and then he showed him another

document and another document and another document tha

all said the Johnson had‘Dr.same thing until finally

admit to you, well, this was wrong. was wrong to say

that they have nothing in common.

'erent?Completely di Same story.

Caldwell showed himMr. first one

document, then another document, then another document

to say they're basically the same until Dr. Johnson had

well, When-o -ell you, was wrong about that too.

-es-ified to you that they were completely di 'erent,

they really weren't.

Well, if -'syou won't buy Microso_

argument that they don't infringe because of -he

website, how about the gatekeeper computer? Well,

really the only testimony you heard in this case has

Dr.been from Jones and he testified to you that yes,

the gatekeeper computer can be met by the Microsoft

functionality of
'|C€the that in the 0software,

Communications Server product.
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O3: ,

O3: ,

O3: ,

O3: ,

O3: ,

O3: ,

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

O3: ,

O3: ,

O3: ,

O3:

O3:

O3

ool

002

02 23

02 24

:02 25

Okay.

secure computer network address.

Dr. Johnson. He showed

well, see this part over here,

pa-en-. And you see what it shows is

pa-en- is talking about is

1 have the SCOM,YO

the COM, that's the regular unsecured,

internet.

Well,

L, 1At Microso

software,

but at the samemembers o. -he group,

same connection,

regular unsecured internet,

this di"erent connection.

But then Mr.

but what about this part of

shows is

this is ou-

you can communicate j

so we don’

you don't buy that,

l2l

how about

This again is

you this picture and he said,

that

that's the secure communication,

and

they each have their own independent connection to

that's not what we do at Microsof

time

Caldwell said to him,

the picture.

Jst out in

of the

what the

to have this secure address,

and

you see that

the

you're in a group meeting using our

you can communicate securely with other

, over the

the

we don't have

yeah,

What this part

the secured communication and the unsecured

communication both communicating with the internet

Johnson to_d you Microsoft does.Dr.

ladies and gentlemen

think you'll

through the same communication channel.

[sic] o

find that every argument about

Exactly what

: the jury,

infringement

Sunbelt Reporting & Litigation Services
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03:
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03

03:

03:

03:

03

02

02

02

02

02

02

02

02

02

m L

m L

m ’

Microso_

attempt

to pay ‘air va ue

to lead you o the path o" requiring Microso'

l22

- has made to you is nothing more than an

in your deliberation,

question l that VirnetX has proved by a preponderance o:

the evidence that Microso

answer y€S as

the

ask you to consider

will“ul.

m L

m L

to show you in order

willtul

a

'l80 patent.

The second question

to the

i

'ter considering all o:

int ’ringes,

is is Microso -'s in

‘or using this invention.

idge

The

m L

m L

m L

m L

m L

:m 20

:m 2l

m 22

m 23

m 24

:m 25

there's not any question about

communica

?a-en-

pa-en

O-

pa-en
«I

about.

times.

Mr.

it Mr.

HOUSTON

Marshall

‘ice speci:

first thing that

is that Microso:

:ion that Microsoj- go- in 2003

- was being rejected because o:

the patent we're here,

for you

fically

we, VirnetX,

the evidence

: you believe in response to

then you should

'l35 patent and answer yes as to

Davis will

‘ringement

are required

-o Iind tha-

ft knew o_

-ha,.

(ODE <3:

telling Microso:

in

them,

-he patent.

the Munger

jringement

Well,

Here's a

from the U.S.

ft that its

'l35

talking

And then we've seen this document several

In May o: 2006,

time sent this letter to Mr.

SA"LC who owned the pa‘tent at the

Gupta who sen

Smith in the Microsoft legal departmen

?helps who was the head pa‘

i - to

who sent to

tent lawyer
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O3

O3
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O1

O1

O1

O1

O1

O1

O1

O1

O1

01

_:O r Microso'

oz :_

oz :_

oz :_

oz’

O:

discuss the possibility o o

pa

Mi

be

Mi

pa

times,

tent.

SAZC suggested we'd like to contact you to

It enclosed a copy o: the patent;

l23

In this letter that you've seen a number

'ering a license to the

it named the

crosoft products that we're talking about here today.

tween

CIOSO_

tent.

the parties,

Now several letCEIS WED:

but the

- has never agreed to pay

And after getti

have they told you about that

in ‘ringing a:

oz :_

oz :_

oz :_

oz’

fter they've been

look at this?

receiving this letter,

in

oz :_

oz :_ st

do not know o:

le

corrects himsel-

pa

eps.

tter.

‘ringing the

know there was ‘o

Mr. ?all

'l35 patent?

He answers:

And

said

tents.

fact of the

back and

‘air value

forth

matter is that

‘or this

ng this let

they took

-esLiIied did Microsoft, a.

do not know o_

low—up to the _etter,

said now you said it.

ter, what steps

to avoid

told you need to take a

take any steps to avoid

-aking any

but

any steps we would take on infringing the

And he

it on infringing the

?all who was a vice—president in that
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very business division,

they took. And why is that?

because of

from a man like Mr. ?all,

a deposition you heard

he doesn't know of

the next deposition testimony you heard,

very senior in Microsoft,

from one of

I'll sugges:

l24

any steps

to you it's

1'10"

bu‘

the little people,

the man who spends his day writing software all day

long. That's Mr. Ryan Kim.

He was deposed,

engineer,

not to look at patents.

Question: Who

a Microsoft design

and he said, We were actually expressly told

told you not to look at

patents during the deve_opmen-

Answer:

inside Microso L 'or developer

fadies of

you heard that?

stature o" Microso

even look at the pa-enLs o_

What does Microso_

in

brought to court to explain

reasons why we really though:

the reasons back when we got that letter in 2006,

know,

must not be valid? Nobody.

O

S .

the Jury,

Were you shocked that a company o:

- would tell its employees not

_ Meeting Space?

It's a pretty well—known practice

were you shocked when

the

others.

fringement being willful or no

":0 YOU,

we

- have to say about its

:? Who have they

well, here's the

here'swere infringing,

YOU

we looked at this and we just decided the patent

Nobody has come to explain
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O3

% l

% 2

% 3

:% 4

:% 5

:% 6

% 7

:07 8

:07 9

:07 :_O

07ll

0722

:07 :_3

07'4

to you any reason whatsoever that Microsoft can o

why it

notice

chose, a

from the ?a-en - O”

reasonable belief tha

patent

in

answer the jury questions as to the

ansvnar

Judge

" you be_ieve that Microsoft's

Yes:

So that brings us to the third gues

invalid?

di

0725

:07 26

:07 :_7

:07 28

0729

:07

:07

0722

0723

0724

:07

times,

'erent

fringement was willtu ,

- i-

and as to the

_-er getting that le

“ice how i

:ter or getting tha

l25

GT‘

formed any kind of

was not infringing a valid

then when the time comes to

'l80,

Davis will ask you to consider:

'l35, you should

you should answer yes.

tion

Are the patents

Now here the situation is a little

it's Microso:

convincing evidence.

explained it to us.

read you some ins

said

?atent

presumption that the pa‘

HOUSTON*DALLAS/FT.

On

& Trademark O

However,

?atent & Trademark O

that the granting of

because as Judge

Now why is that?

the very

"ice,

a patent by the United S

however,

first day of

:ructions and here's what he said.

the granting of

Davis has told you several

ft's responsibility to show you that

the patent is invalid and to do so by clear and

Judge Davis has

hethe trial,

He

-a-es

carries with i the

tent is valid.

a patent by the

‘ice carries with it the
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O3

O3:

O3:

O3:
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07 l

08 2

O8 3

we 4

we 5

we 6

O8 7

we 8

we 9

m8LO

08ll

0822

m8L3

0824

0825

m8L6

m8l7

m9L8

09’9

presumption that the patent is valid.

place in the same ins

The presumption o_ pa-enL validity impo

l26

This is another

:ruction he said that sentence.

ses the burden on

Microsoft to prove invalidity by the clear and

convincing evidence standard.

because the United States

two years examining

years studying and examining the

presumption that they did

Judge

patent is accorded a presumption of

the presumption that

Trademark 0

So the gues

invalidity,

In other words,

really is what

what you’

'ice?a-enL 0

.he firs- paten- an

'l8O p

Davis told you just

val

the United States

“ice acted correctly in iss

tion on this i

has Microso:

ve heard is that

spent more than

d more than seven

atent, there is a

their job properly.

today an issued

idity based on

?atent &

Je a patent.

ssue No. 3,

t done and shown

you to convince you by clear and convincing evidence

for their use of

m92O

m92l

0922

0923

0924

m925

Well,

the patent is invalid,

you is the Windows NT system using AutoDial,

first.

you in a demonstra

Well,

That did i

that Microsoft should not be required to pay

this invention.

they'll tell you, o

and the first re

: back in l996, and i

:ion and show you.

fair value

f course, that

ason they'll give

that did it

ndeed we'll bring

let's talk about that demonstration
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09l

092

093

:09 4

:09 5

:09 6

097

:09 8

:09 9

:09 2,0

09 ll

you saw. The

over here and

table.

three computers,

The

cross—examination was

that said Windows 2000

heard testimony tha

outside of the comp

you anything about

inside

first

the date of

the computer,

Jter.

?ro

the three beige compu‘

the one beige computer here and under

fessional on it.

127

thing we noticed on

that sticker we've heard about

Now you've

that's just a sticker on the

It doesn't necessarily tell

the software that's

but it was the irst red flag that

maybe things weren't really like Microsoft was telling

you they are.

So

?al_Mr.

critica so

020

02l

022

023

024

,0 25

t/outputinpu system

you that without

compiter woild not

system

be built.

And do you remember when

push the right buttons and pull up the

information,

on the computer tha

July 2000. Six mon

the next thing

_ to go into the compu

ftware called the %

the

work.

OS,

did was to ask

ter and to open up some

the basic

You remember that he testified to

without3 OS, that sof tware, the

he told you was

Without that

that you saw demonstrated by Mr.

ths after the patent was

tware theSO__

?all could not

asked him to

right

he had to admit to you that that software

from l996 was dated

filed.
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03:,,

03:,,

03:,,

03:,,

03:,,

03:,,

03:,,

03:,,

03:,,

03:,, i,

03:,, i,

03:,, i,

03:,, i,

03:,, i,

03:,, i,

03:,, i,

03:,, i,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

But we didn't st

this feature in

here's what he t

reconnects a use

His answer: Rec

op there. Mr.

that

old you.

l28

Wicker testified about

demonstration called A1toDial and

He says that AutoDial only

r. Do you agree with that?

onnect —— yes. would say it

reconnects in the sense that you have to have it

connected once b

Question:

reconnect to a u

Yes,

Question:

ser, right?

We don't

initiated for tr

Ar

Wt

with one click F

way Microsoft st

tell you was, tr

Microso -'s lawy

di"erent way.

And my question,

why didn't

that first conne

it would look a

long minutes exp

do it —— not in

e first time,

swer: Wo.

en Mr.

e was connecting to a V?N,

pposedly did it in l996,

at was a IGCODDEC

And its only

that's correc .

know how that V‘

do we?

?all sat here and told you that

efore at some point in time.

function is to

theremember,

what he didn't

tion that he or

ers had to do it

Andction?

_ot like what Jr.

the reconnection,

_aining to you how di

for the

ladies of

they show you what they had

I'll suggest

Shor

first time a

the jury is,

to do to make

to you, because

t spent about 20

’icult it was to

but the time.firs-
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03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:

03:

03:,

03:,

03:,

03:

But there's more.

You'll remember that one o:

the 'l35 patent says that part of the

the DNS request,

gets typed in and you hit the one click,

determine whether the user is looking

or just a regular site.

l29

the claims o:

invention is that

the domain name service request that

that has to

for a secure site

That determining step was something

Mr. ?all was asked about.

Mr. ?all,agree,

not determining whether the V?N

is requesting access

And by ,haL ,ime he had

system is not determining

from l996,sys,em

did it before these inventors,

?al_And Mr.invented.

And fina ly on

Microsoft NT with AutoDial,

,32O

,32l

422

423

424

,425

his study to tell you about

computer code

You remember he

that code and he says here that

relating to Microsoft Windows VT 4 is

that's the product we're talking about

Isn't it true,

that specifically,

admitted it right

this subjec, o_

this is how Mr.

the source code,

don't you

that the system you're demonstrating is

DNS request transmitted

:0 a SGCJIG W€bSiC€?

to admit, the

sir. The

that supposedly means that Microsoft

it didn't do what they

here.

the

Wicker did

the

for that AutoDial and NT product.

told you that he studied

the key source code

what he studied,

from l996, NT 4.
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03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

And now down here he lists one of

code he looked at,

NT 4 product.

him questions on cross—examination and he said

about hal:

code,

Di

you that NT 4 did it all,

Mr.

mixed and matched that so

order to be able to come

that Windows NT Auto

about

government agency,

and what

DV

we

'erenL so.

?N?

Munger and Mr.

-WEUf€.

When Mr.

Short,

But you remember when Mr.

fway through that big

Wicker

sure enough, Windows 4.

fat stack o

Dr.

they did the inven'

he didn't tell you

ftware and later so

Well, if

Well,

,o Lha,

YOJ won’:

Dial makes

buy,

the patents

DV?N was a product that

paid to have developed.

something was demonstrated exactly once in

l998. But the question is what really got

the pieces of

Wicker

l30

SOUICE

That's the

McLeroy asked

flip

: computer

found was he slipped in Windows NT 5.

conclusion.

says Microsoft,

invalid, how

thisDA{9A,

ZTZ VWES '——

March of

demonstrated?

What clear and convincing evidence have you seen and

heard to tell you what happened at that demonstration?

there,

was paying $475

recollection o:

HOUSTON*DALLAS/FT.

Mr. Sami

Well,

Saydjari.

an hour.

whether the

you heard

He’

He was asked,

3V"

s the man

30

?N system

from one man who was

that Microsoft

you have any

Jsed in the ——
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03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

used the

That's the basis o:

request to trigger the V‘

He said,

recollection,

manager,

,ha ,hey would use the

,ha

the CM being cen

,haL even worked that

DNS request to trigger a VRN?

?N.

l3l

Remember that?

the invention you use the DNS

don't have a specific

but given my recollection of

DWS call to trigger.

away.

:rally involved,

the coalition

would doubt

He doubts

So what else has done —— has Microsoft

done to bring you c,_ear and convincing evidence? Well,

they and VirnetX to_d you about one man who wrote the

computer code

demonstration and actually demonstrated it.

for DVRN and who went

man who knows what was in it. He

what parts of

public.

His name is

Maryland we knew

Mr. Mcgeroy,

regues,, found

phone number,

link right here,

you.

Remember,

his address.

3ut Microsoft didn't bring Mr.

Domenic

from some documents.

Domenic Turchi, Jr.

And i:

it'll even give you a map

it's Microsoft, with Microsof

Turchi here

to that

He's the

's the man who knows

it were actually demonstrated to the

Turchi. He was from

So you heard that

when he entered his name the search

, in Maryland, his

: you click on this

to his house.

,o testify to
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03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:

820

82l

822

823

824

,8 25

IESOUICGS,

you that somebody else did this

who bears the burden of trying

first and

you by clear and convincing evidence.

on this

don't really remember how it

bringing no one else who can

that demonstration is a

prove that

with AutoDial and you haven't bought

IHOIE.

 DV'?N ,

to you.

Well,

{ow about Aventail.

would respect:

the combination of Mr.

triggered,

tell you what

Saydjari saying

l32

to convince

to convince

fully suggest to you that

and Microsoft

happened in

if

 DV'?N ,

that should make the patents invalid.

this morning

technology.

Dr. Jones,

testified tha

One computer :0 ODE computer,

network—to—network technology.

therefore,

connection?

issue about Aventail.

reguired tha

doesn't use

And Mr.

that a V‘

?al_ ,ified, YouLes

?N is more

though, you'll remember,

failure o" their obligation to

you haven't boight Windows NT

they've got

Maybe you'll believe that

just

, Aventail is a point—to—point

not a

agree,

than just a point—to—point

And then here was some evidence on another

them.

Well,

Secure domain names

: there be secure domain names.

Dr. Wicker was asked about this,

. The patent

Aventail

Didn't use the standard domain names.

and
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03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03:,

03

03

03

03

03

03

03

03

l33

believe andhave to say I'm going to suggest to you

that in an e 'orL to try and salvage his argument that

Aventail renders the patents invalid, he said, well,

yeah, Aventail uses standard domain names but they can

overlap with secure domain names so they may be the same

thing.

But Johnson for Microsoft was askedJr.

the same question, and he said no, they can't. They

Dr.don't overlap. Microsoft's Wicker says yes,

Microsoft's. Dr. Johnson says no.

ladies ofWow, the jury, you may be asking

yourself, well, how are we supposed to know? mean --

mean, these two men are experts. A week ago some o:

:m L8

:m L9

:m 20

:m 2l

:m 22

:m 23

:m 24

:m 25

us had never heard of domain names and standard and

secure. How are we supposed to resolve one one says

yes and one says no?

ladies ofwil' suggest to you, the jury,

:e'lJudge Davis wi'l you how. He's already told you

there's a presumption of that the valid patent.

'eren,unless Microsoft proves di to you by clear and

convincing evidence, you should find the patent is not

invalid.

And will finally suggest to you that

this kind of contradiction between Microsoft's own

experts is nothing like clear or convincing evidence.

Sunbelt Reporting & Litigation Services
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O3

O3

O3

O3

O3

O3

O3: ,

O3: ,

O3: ,

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

03: _ :_

O3: ,

O3: ,

O3: ,

O3: ,

O3: ,

O3

:20 l

:20 2

:20 3

:20 4

:20 5

:20 6

:22 25

find

paten

then on column 3,

no,

the patents are not

questions that Judge

consider.

that Microsoft has

:s are invalid by c-

’Ler considering the evidence,

l34

you

failed to prove to you that the

_ear and convincing evidence,

under "nva

the patents are not inva_

Now

reasonable royalty?

Mr.

how he arrived at a to

Reed did as he Les

This is

that brings us to

Davis is going

the summary o_

idity, you should answer

_id as to the l35; and no,

invalid as to the l80.

the last o_ the

to ask you to

How much is VirnetX entitled to as a

-he work that

-i

million.

a minute to point out some specific mat

you might want

what Microso_-

very little royalty

Microsoft this morning,

than $l5 million.

all the

interested in this invention and all the work

HOUSTON*DALLAS/FT.

Now

says

Dr. Ugone,

Well,

fied to you at

I'll go through this a lit

to keep in mind.

":0 YCHJZ

for this

says

some length about

:al reasonable royalty of $242

tle more in

-ers -o you that

But let's talk about

there should beNo, you

invention.

Ywho you heard Lesti or

IT shouldn't be anymore

why do they say that that's so?

Well,

failures.

first of all,

Remember the businesses that

aboutthey say what

weren't

that

Sunbelt Reporting & Litigation Services
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

:22 l

:22 2

:22 3

:22 4

:22 5

:22 6

:22 7

:22 8

:22 9

:22 2-0

:22 ll

:22 2-2

:22 2-3

:22'4

Mr. Munger did,

anything.

You know,

all those

when heard

help but remember back to an earlier

I'll takeand

in the seventh grade.

It was when

You remember

that,

time in

was in junior high.

told y

l35

failures show this isn't worth

cou_dn't

my t

just a minute to share it with you.

ou grew up

in Arlington and back then there were no big stadiums,

no Six Flags,

small that they had one

and eighth graders.

And

to go out for the

ot smaller then than

:22'5 thatearned

:22 1-6

:22 2-7

:22 2-8

:22'9

or 'ooLbal_.going ou

Well, a

decided

grandtather was there,

:23 20

:23 2l

:23 22

:23 23

:23 24

:23 25

that

fter a couple o:

was going to quit.

I'd usually share with him.

and the junior high that

football team

I'm new to junior high,

am now and a

So,

So

OT‘
I'm not going out

The coaches are stupid.

Well,

me,

fter minute,

oo-ball.

as was his way,

he didn't give me any advice,

he said to me son,

FOO

don't want

was just about the sma_

wen

for th

SO

football team that year.

_ot ski

_lest k

days o

and this was the kind o:

t to was so

e seventh

decided

And was 8.

nnier, and

id who was

f that,

went home and my

thing

told

to do

he didn'

he just sat

him,

tball is boring.

it.

t argue with

there and

a little man can beat a
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O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

l36

big man i: the little man's tough and keeps on comin'.

Well, I took that advice to heart, and I was on the

footba_l team that year.

%it have to say that that reminded me of

Mr. Munger and Dr. Short.

After they conceived of this invention,

they went out and tried to raise money from venture

capitalists. Mr. Munger talked on the road day after

day to more than 30 investors and they all said no, but

he kept on comin'.

Then he went o to some companies like

Amazon, like J.?. Morgan, like others you've heard about

in the proposal. Why don't we do this, why don't you

invest money and we'll show you how to do it. They said

no, we can do things ourselves. We're —— we don't --

we're not interested. He kept on comin'.

He went to government agencies tha

heard about, Homeland Security, others. Couldn't get

them interested at that time. He kept on comin'. His

own company decided they could no longer continue to

fund the development. He got a license from the company

called SafeNet, bit they were required to spend a lot of

money to develop the product and they decided they

wouldn't do it. ie kept on comin'.

3y this time five years had gone by, and
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

:25 7

:25 1

:25 3

:25 4

:25 5

:25 6

:25 7

:25 8

:25 9

:25 :_O

:25 ll

:25 :_2

:25 :_3

:% L4

:26l5

:26l6

:% L7

:26l8

:26l9

:% 20

:% 2l

:% 7?

:% 23

:2624

:% 25

Mr. Munger,

Microso - is already

suggest

others basically had

to you that a

two choices.

: that point,

pretty much by accident,

ising his invention.

he,

137

discovers that

And I'll

Dr. andShort,

One choice was they

could contact Microsoft and propose a reasonable

arrangement

for using

where Microso:

the invention. Well,

ft would pay them fair value

they did that.

The reason we're here today is Microsoft

refused to pay fair value

other choice they had was

largest so_

men have battled through three long years of

until they

present

Ladies and Gentlemen

call these two men

Now,

the value of

wanted? Well,

this inven

you saw

-0

failures.

Microsoft says,

call

what does Microso_

for the invention.

file a lawsuit against

tware company in the world.

their case to eight jurors in Tyler,

[sic],

The on_y

the

And these two

litigation

finally get to come to this day when they can

Texas.

Microsoft may

them tough.

this document.

- have to say about

tion that supposedly no one

We believe unified

communications which is —— depends on these inventions

will transform business in the coming decade in the same

way e—mail changed the business landscape of the l990s.

Here's a document

you've heard uses the invention,

from 2001 saying that,

is one o_

RTC which

the top
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HOUSTON*DALLAS/FT. WEUHWDRNE GRISfl*NBiHWfiMM MXMWSMJANKWIO

Petitioner Apple Inc. — Exhibit 1028, p. 2526



Petitioner Apple Inc. - Exhibit 1028, p. 2527

03

03

03

03

03

03

03

03

03
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03
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03
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03
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03
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:26 l

:26 2

:26 3

:27 4

:27 5

:27 6

:27 7

:27 8

:27 9

:27 2-0

:27 2-].

:27 2-2

:27 73

reasons to buy Windows X?,

l38

Microso: flagship

operating system product.

peer—to—peer is a natural destiny.

install base of

92 9 systems. Over

In 2007,

clients,

the past

For WindowsMicrosoft said,

With market _eading

Windows can create the _argest

several years, we've been

working to realize

depends on their use o_

Space —— you remember you heard that

and you heard how it

positioned by marketing as one of

features

:27 2-4

:27 2-5

:27 2-6

:27 2-7

:27 2-8

:27 2-9

:27

:28 2l

:28 22

:28 23

:28 24

:28 25

Ladies o_

that

In August of 2006,

929 destiny. A destiny that

these inventions.

they said that Meeting

product described

uses the invention —— is being

the top enterprise

for Vista client.

Microsofthe jury, thought this

invention was very important.

Here's the back of

Vista Operating System.

the box of Windows

You may remember that this was

the hot new Microso:

On the back of

reasons why you,

trying to make a decision,

product. And one o:

and share documents

Well,

Sunbelt Re

HOUSTON*DALLAS/FT. WORT

the box this home edition,

ft product from about l8 months ago.

it lists seven

the person looking at this box and

should decide to buy this

: those seven is you can collaborate

with Windows Meeting Space, a

feature that depends on this invention.

the invention, I'd suggest to you,

porting & Litigation Services
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:28 l

:28 2

:28 3

:28 4

:28 5

:28 6

:28 7

:28 8

:28 9

:28 2-0

:28 ll

:28 2-2

:29'3

ire at all.hasn't been a fail

great success o_ i

money from using it.

Well, what else will

about why you should award only a little royalty.

Microso:

and has made an enormous amount o:

Microsoft tell

l39

ft has made a

YCHJ

Well,

they'll say the damages haven't been apportioned.

There's lots o

for all o"accountedyou haven't

Well,

forth in a lot ofMr. Reed setting

those.

here's the slide you saw

apportioned the money that Microsoft made

these products, 48 billion,

features in

:29 2-4

:29'5

had nothing to do with the invention,

:29 1-6

:29 2-7

:29 2-8

:29 2-9

:29 20

:29 2l

:29 22

:29 23

:29 24

:29 25

down to 33 billion

down

’eaLures in this complex software and

from

detail how he

from selling

for some

the software that he could say definite y

to 30 billion

from Microsoft's market size and contribution.

Then he arrived at the opinion that not 20

percent like the SafeNet license but only l percent per

patent would be a fair royalty.

But he didn't

this tree ofbecause

stop there. He said that

invention was still growing back in

2003, it would really be

one—third of

percent per patent in 2008.

is he has apportioned down

worth down to one—third o:

atfair only to start o

l percent growing to two—thirds of

a penny per patent

ODE

What he's telling you then

to what this invention is

for the

Sunbelt Reporting & Litigation Services
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03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03: _ :_

03: _ :_

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

money that Microso

l4O

ft has made from the invention.

He explained to you here -haL if he hadn't

done that, if he hadn't made that apportionment, the

number he woild have told you was reasonable was $704

million instead of

reasonable, 242.

Well

the number he told you was

finally Microsoft will tell you,

okay, if you don"

portion, how about

the parties would only have agreed to a _ump sum.

buy failure and you don't buy no

lump sum. Maybe you'll believe

you see, the thing about that is, what Mr. Reed

explained to you is if Mr. Munger and Microsoft had set

down at the table in 2003 and Microsoft had said, okay,

we're not going to pay you as we go, we're just going to

pay you one sum today, not just for today and not just

from tomorrow, bit

deal.

this patent, that's what it would have taken to do

And Mr. Reed explained to you that number wo

all the way to the end o_ -he ll

have been something like $942 million.

Now, he didn't suggest to you that

the amount you should award as a reasonable royalty. He

suggests to you that because it would take so much money

to compensate VirnetX and the inventors for the entire

ll ' the patent , that Microsoft would have agreed and

Mr. Munger would have agreed to a pay—as—you—go running
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03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

3 1

3 2

3 3

3 4

3 5

3 6

3 7

:2 8

:2 9

:321O

:3211

:3212

:3213

:w 14

:3215

:3216

:w 17

:3218

:3219

:w 20

:w 21

:w 22

:w 23

:3324

:w 25

141

royalty deal.

accustomed to dealing with numbers on the page,

how Mr.

First of

damages,

the

numbers represents the

patent.

'135 for Microsoft

for those ofNow, you who —— who are

here's

Reed arrived a- -he separate damages figure.

on this he calculated the 'l35all, top line,

andthat's right here, for Windows X? Vista,

So the sim of these twoICS/OCS.

-he 'l35total damages for

That's $158,700,000. I'll show you that number

again in a second.

by these Microsoft

For the 'l08 patent, that's not implicated

the?roducts, so 'l80 patent is

$83,600,000.

led o

arguments,

and others as to the amount that is a

reasonable royal-y

the damages

and

HOUSTON*DALLAS/FT.

Ladies of ifthe jury, you refuse to be

the path o ’air value by Microsoft's many

for the

Davis has told me that

and if you believe the testimony of ReedMr.

fair and

for the use of thenthese patents,

-hefor 'l35 patent would be $158,700,000,

'l80 patent $83,600,000?

THE You have 10 minutes lefCOURT:

MR. CAWLEY: Thank you, Your Honor.

Ladies and gent_emen
O:

[sic] the j

have 10 minutes lef
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O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

03:

And the rules o:

herd over so well allow me to save

that

to want

Judge

one last time the evidence that you may

to go back

I'll

these lawsuits that

tell that

through

important in making your

Microso'

some room to

been brought.

Judge Davis

and he also

":0.

"IO.

3 COURT:

Mr.

Ti

Q.

Q.

COU

BOW.

SAY’

?owers?

QT:

MQ.

Ti COU

BOWX

QT:

MQ. BOWLRS:

'&S:

TS:

those l0 minutes at the very end o:

when

these

decision.

All right.

Thank you,

May

Yes,

May

Yes,

Good a:

Judge

those l

can come back and talk to YOJ again

do tha

Coun

Your

you.Inay.

you.Inay.

fternoon.

this argument.

l42

Davis runs

0 minutes so

just ;or

t, I'm going

four questions that

Davis is going to ask you so that we can review

find is

Thank you.

sel

Honor.

move these and give

proceed, Your Honor?

This is a lawsuit that never should have

The reason is the

_d you again now that

_d you at the very beginning o:

facts don't support it.

the case

what should guide

your decision in the case are the

are relevant

emotion, not

facts,

to the issues he's asked you

prejudice, not anything like

the

to decide,

that,

jacts that

not

but the

Sunbelt Reporting & Litigation Services
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

:35 1

:35 2

:35 3

:35 4

:35 5

:35 6

:35 7

:35 8

:35 9

:35 :_O

:35 :_l

:35 :_2

:35 :_3

:35 :_4

:35 :_5

:35 :_6

:35 :_7

:35 :_8

:35’9

And those

facts relevant

fac

been brought.

AS sa

-€S -i

-ha

summarize

organizing my thoughts about

others,

hopes and the reality.

and Dr.

it occurredfy,

- were happening,

for you bec

t listening to the witnesses

to me that there were three

and those three things wan

ause they were helpful to me

the case.

The fir

the internet.

they did.

That's

The realit

is really about

Short hoped that they had solved

s- is -ha- this case,

the di’

There's no doubt that Mr.

what they tes-i

ferent.y is quite di’

asking you to pay them as if -hey had solved that

problem.

:% 70

:% 2l

:% 22

:% 23

:% 24

:% 25

l43

to the issues he's asked you to decide.

-s suggest this lawsuit should never have

things

the problem of

ted to

in

unlike many

'crcncc bctwccn pcoplc's

Munger

fied they thought

They're

A second thought that occurred to me when

Microsoft witnesses w

facts. And

as well.

thrown around this courtroom,

relevant to your decision

HOUSTON*DALLAS/FT.

There's

was listening to particularly the cross—examination o:

as the di

I'm going to show you some examples of

a lot of

but the

Sunbelt Reporting & Litigation Services
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

36 l

we 2

we 3

we 4

we 5

we 6

we 7

we 8

we 9

£6;O

sell

fi6;2

fi6;3

fi6;4

fi6;5

fi6;6

:37 :_7

:37 :_8

:37 :_9

:37

:37

:37

:37

:37

:37

l44

way that we think is relevant and ask you to decide

based on those.

And last

distractions versus the real issues.

Mr. Cawley, at

statement, put

distractions.

On

Now let's talk about

This is

VirnetX,

the very beginning o;

a picture o:

I'm going to come back

the screen and see how distracting

from the opening statement

and he said they solved the problem of

but not least is the question o:

You'll recall that

his opening

a sign post up with the

to and put it up

they were.

hope versus reality.

by counsel :or

SGCUIG

communications over the internet.

That was

might have done that,

they didn't?

but they didn't.

Because that is a real problem.

the hope. They thought they

How do we know

It always

has been and always will be.

And it

once and

that would be worth money.

everybody who looked at their

doesn't do that.

the reality.

The C: A;

invention, got

not funding it anymore.

you truly,

That may be your hope,

the source code and said:

truly solve that problem

for all better than everybody else that did,

inBut we know that, fact,

technology said this

but it's not

who looked at their own

Nope, we're

Why? Because the product has

Sunbelt Reporting & Litigation Services
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

:37 l

:37 2

:37 3

:37 4

:37 5

:37 6

:37 7

:37 8

:37 9

:37lO

:38 ll

:38 2-2

:38 2-3

:38 2-4

:38 2-5

:38 2-6

:38 2-7

:38 2-8

:38 2-9

:38 20

:38 2l

:38 22

:38 23

:38 24

:38 25

l45

That was the CIA's ornot lived up to expectations.

Zn—Q—Tel's own analysis after looking at the source

code.

{igh hopes before they looked at the

product; rejection afterwards. And they actually use

the CTO ofThe ?rcsidcntsome pretty harsh words.

that group called it: The living dead category. And

for that living dead, the product not living up to its

The CIA wouldn't even$242.expec-a-ions, they want

give them two.

SA:Their own company, C, they knew exactly

what this was worth. They say: We're not going to

pull —— we're going to pull the plug. We're not going

to fund you at all.

t it were really worth $242 million,

don't you think they would have invested the seven that

Mr. Munger asked for? They knew what it was worth.

They pulled the plug.

Venture capitalists, they were in the

business of funding peop_e who have greatmaking money

-hem. All 32 said no.ideas. They talked to 32 of

They talked to the CIA, the E% , Homeland

to thesefree licenseSecurity, each of which had a

andpatents, free, they still said no.

They talked to companies who are
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3:

03

:w l

:w 2

:39 3

:w 4

:39 5

:w 6

:w 7

:w 8

:w 9

:39'O

interested in internet security,

in it.

any value,

Somebody would have bought it.

reality.

great.

Remember that?

‘inally

:w ll

:w L2

:39l3

:w L4

:w L5

:39l6

:39'7

to look

“ this product with

somebody, somebody would have

It didn't.

146

desperately interested

their technology really had

funded it.

That's the

The hope was they had done something

The reality was very, very di ’erent.

SafeNet was the very last

says: Well, we'll

at the source code

is worth it.

at it,

any simplicity.

SafeNet

rea

they said:

When they got

Well, it doesn't

It just moves that

terminates the license,

:39'8 mil'ion '01”.

:w L9

:392O

:392l

:3922

:3923

w 24

:40

technology closely,

evaliate it,

'- really Worked, all of

That's the reality.

HOUSTON*DALLAS/FT.

Now,

take a license,

pays nothing.

what excuses have we heard

possibili:y.

They had gone through 2001 and Sa_

but we

:eNe

wan‘

: thisfirst and really see i:

real-

the SOJICG code and looked

_y accomplish

comp_exity around.

Everybody who has looked at their

The

ity is what they're asking you to give them $242

who had the technical expertise to

who had the economic motivation to invest

't or buy it because it would be worth a lot o:

those people said no.

for

Sunbelt Reporting & Litigation Services
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03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03: _ :_

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

Well, the first was:

everything.

technology anymore.

Well,

"n fact,

admitted that, in

demand.

internally said:

it t

in a memo that Dr.

fact,

They're jamming

Well,

Nobody was going to invest in this type o:

on spending "or information security.

down; it sped it up.

So that excuse didn't work.

next excuse? Well,

heard that

recession didn't stop Aventail

They were

9/ll,

from both Mr.

we're in a recession.

Short

funded in October of 2001,

but right in the middle of the

these guys were talking about.

And they were not just

They got $7 million

employer, SAIC.

So the best analysis o:

can have is SAZC knew the

which technology was valuable.

technology was

Mr. Munger asked $7 million. SAI

from Mr.

facts back

They

first.

September llth increased

the pedal to

and Mr.

from geL-ing

Munger and Dr.

l47

September llth changed

JIDS out it was the opposite.

Short had talked about, he

the

As an article they were circulating around

the metal

It didn't slow it

What was

Remember

Munger. 3ut

funded.

not only after

very recession

funded by anybody.

Short's

: reality that you

in 200l. They knew

knew which

Sunbelt Reporting & Litigation Services
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03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

03: _ :_

03: _ :_

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

no,

already inves

and gave to it

9/ll.

question that's been given is:

_|__ Microsoft

So it wasn't the recession.

So what's the next excuse?

everybody

October o:

competing with them didn't happen until 2003,

later.

suggested,

succeeded with G-

failed.

220

22l

222

223

224

225

statement,

worked on

p_ace.

c_unkers over

HOUSTON*DALLAS/FT.

Well,

Ronald Reagan once said,

the timing just doesn't work.

Facts are stubborn

Now,

things in their _

And that's okay.

_:a_i'| .

:ed something in.

is out there.

5 200l.

that these men are

l48

even though it was their own project that they had

They took that 7 million

Aventail, which was first and worked.

It wasn't

Well, the next

Well, we can't compete

You heard that from almost

the problem with that is timing. As

andfacts is stubborn things,

They ran out of money in

The products they're complaining about

two years

things.

we're not saying, as Counsel

failures. No. They

_obal Hawk. They succeeded with many

_ives. We're saying this technology

As said in opening

there's no shame in having a project that you

"t happens to companies all over the

It happens at Microsoft.

But what you're supposed to do then,

We've had some

the years as well.

as
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O3:

O3:
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O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

320

32l

322

323

324

425

said in opening s

go make something

works. That's wh

Mr.

in this courtroom

that works that p

Then they'll get

system is suppose

Wor

point to this wor

it's anonymous.

word.

The

is that that hack

which computer is talking to which other computer.

anonymous at all.

Ano

changed its websi

DNS a requirement

name service is a

about that. That

relevant.

Rej

this: That Micro

Mr. Munger's pate

tatement,

people want.

at Mr. ?all did.

Dr.Munger and

is pick yoursel:

Short,

l49

back up and

Go make something that

instead o: being

, should be back working on something

eople want. Then

money, because tha

d to Work.

ds versus facts.

d anonymous,

No, no.

fact,

er,

Words versus

ther word,

-e from serverless

o: the claims?

requirement.

Well,

and say,

That's not a

according to

using our products,

they say:

NO.

And we're not

DNS.

they'll get paid.

's the way the

you saw them

well, obviously,

that's afact;

their own expert,

would know

Not

facts.

Wel', Microsott

Is serverless

Secure domain

arguing

's just words.

ected.

soft's patent

Not a

You heard Mr.

-haL'sfact

Cawley talk about

was rejected based on

nt in the ?a-enL 0 it‘ice. Well,
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l5O

turns out later it was actually allowed. The ?atent

O"ice gave Microsoft the very patent that they were

talking about.

The next thing I want to talk is

distractions versus real issues. And this is actually a

very central theme of this case. Mr. Cawley set this

theme in his very initial opening statement. And he

showed you this slide, and he said: These are

Microsoft's distractions.

Well, no infringement, that's the very

first question you're being asked to decide on the

verdict form. That's a distraction? That's what they

have to prove.

Not willful. That's the second on your

verdict form. That's what they have to prove.

Third supposed distraction invalidity?

Well, that's exactly the next issue on your verdic

form. That's not a distraction. Those issues tha

accused us of raising are the issues that they have

prove and that you have to decide. Those aren't

distractions.

Fourth issue, that the patents aren't

valuable. That goes directly to -he fourth guestion,

damages. How much is it worth?

So these supposed distractions
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O3:

O3:

O3:

O3:

O3:
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151

four issues you have toMicrosoft are exactly the

anddecide. But there are distractions in this case,

GWO them.want to talk about a

The first is exactly the one that

Mr. Cawley just referenced in his closing argument.

front o_Remember, Dr. Short, who got up in you and

marked up all over the board, he was saying that he went

out and investigated the ways that you could do remote

access.

Remember our remote user? And he used

this slide over here. Let's talk about it. ie said:

looked at how people uscd rcmotc uscrs to contact and

And then hefound out that they're very complicated.

spent, as Mr. Cawley said, 20 more minutes marking up

ot that.all

620

621

622

623

624

625

you would expect that ifNow, he spent

that time, that he was talking about a product that was

for a remote user.designed for exactly this situation,

This is his markup that he did

extensively. It turns out, when yoi look at the product

that he was marking up, it says that it's not supported

That's not what it'sfor client remote access, VRN.

I_O1f .

So he was criticizing a produc for not

for which it was not designed,being good for a purpose
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l52

and he knew it.

Now, there's another product that is

designed for remote access that he could have looked at

but didn't and that was exactly the product that
«I

Mr. ?all described and demonstrated to you, which was

_3l_.

It had come Olt four years earlier, and

for remote access and remotely designedit's speci‘ica

Did he mark up the user's manual for -91-
USGIS.

He chose something called’ront o_ you? No.

for it at all. That is athat wasn't designed

traction.

The fact is, we weren't arguing that

SHC was a relevant piece o: prior art here. We weren't

arguing that that's what you shoild consider, the old

_)_)i_)
SHC. We were saying look at

He didn't choose to mark that up. Why?

9919 is easy o; use —— easy toWell, because it's easy.

use, the easiest way to do it. He demonstrated with one

click. That's why he didn't demonstrate that or

‘ t's why what hecriticize it, because he couldn't. Tha

the facts thatdid do was an attempt to distrac Irom

are relevant to your decision.

Now, you've heard Mr. Cawley say: Well,

9 has a user's manual that's 25 pages long. So is
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03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

820

821

822

823

824

825

theirs. That's the di 'erence that Mr.

153

?all pointed out

between the mechanic and the driver.

manual

it is

click, 1996,

activated

Click on that entry,

The mechanic has to look at a thick user's

for any o:

for the driver.

four years be:

The V"

criticize that.

about

Global Hawk,

this area.

didn't invent anything relevant

that.

still talked about it in closing argument.

made Mr.

MS.

Mr.

and yo

They didn'

: this prod ict. The issue is, how easy

?all showed that with one

fore their invention.

?N connection can be set up and

from one easy AutoDial phone book entry.

i're done. They didn't

: demonstrate that.

Other distractions that you've heard a lot

1: . -%

from the VirnetX side o: this case, scud missiles,

antiterrorism.

We applaud whatever work they've done in

time talking about all o_

The Windows 2000 sticker.

They're not relevant to this case.

Yet they've spent a lo- o_

They

to this case with all o:

their precious, scarce

?all get down on his hands and knees.

Weiswasser move out so that

that.

Mr. Cawley

Remember he

He made

we could all huddle

around and look at this 2000 sticker.

technical expert,

And then you heard their expert,

Dr. Jones,

their

well, that stickersay,
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O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3:

O3

O3

O3:

O3:

O3:

O3

l54

didn't mean anything. Why? Because you can look right

on the monitor and see that the actual software running

was l996. That sticker was an older stick in an old

box.

front o_Dr. Jones admi-Led that in YOU

today. And he knew it, and their lawyer knew it, but

they chose to make everybody go down on the ground and

look at a sticker that meant nothing. That's a

distraction.

facts are it was l996 software. He

Wicker exp_ained howtalked about thatOS. Dr.

l996 software at al_. The so.doesn't a ec- -ware was

’996. it. Dr. Jones said i‘.Dr. Wicker said

awyers' arguments don't change those facts.

:19

:19

19 22

19 23

19 24

:50

The next distraction was consulting rates.

Mr. is that he'sSaydjari. Their suggestion, guess,

OT‘
the only person who should be here 'ree, even though

he doesn't have a dog in this fight.

Mr. Dr. Short isMunger is getting paid.

getting paid. The lawyers are getting paid, and the

other experts are getting paid. Saydjari should come

OT‘
here from Wisconsin 'ree, even though it takes him

away from his business? That's a distraction.

What is the evidence? Well, the evidence

is, he was there at the demonstration, and it was wildly
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03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03: _ :_

03: _ :_

03: _ :_

03: ,

03: ,

03: ,

03: ,

03: ,

03: ,

SUCCGSSI

Saw it again in closing arguments.

ca

ca

Mr.

led that

the one who was

right people.

him?

ed three people

Saydjari,

Now,

Why didn“

the next distraction,

: —— why didn't they call him?

Mr. Sterne,

to LesLi_

and Mr. Kindred.

Mr. Sterne led that project;

project a_-er Mr.

funding that project.

t they wanted Mr.

could have brought him here.

a real question,

is the C

Now,

Where is Kendall Larsen?

30, ‘ounder,

though,

those are

largest single stockholder o:

stands

bother

his testimony tells you the reason

to gain the most

to show up.

Now,

from

there's a reason

Turchi;

about

?resident,

and Mr.

Chairman o

: VirnetX. He

this,

Turchi here,

the distractions.

f the

for that,

for that.

l55

Domenic Turchi.

Why didn't Microsoft

We

fy about this product, V?N:

Mr. Kindred

Saydjari was

They are the

they

There's

missing witnesses.

Kendall Larsen

3oard,

's the man who

and he didn't even

because

‘YOU

remember all this testimony about the letter that was

Sell-

it

reason Microso -

from SA:EC in May of 2006.

HOUSTON*DALLAS/FT.

in’ringes.

to you again in closing argument.

Well, Mr. Lar

VirnetX counsel showed

It asserted that this RFC 3263 is the

sen said:
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03: L

03: L

03: L

03: L

03: L

03: L

03: L

03: L

03: L

03: L

03: L

03

03

03

03

03

03

03

03

03

03

03

03

03

03

:52

:52

:52

:52

:52

:52

:52

:52

:52

:52

:52

:52

:52

:52

Ll And he had raised a little bit of

L2 that point,

L3 here VirnetX says those products already infringe.

L4 in the world would VirnetX have spent

L5 had raised

L6 to their patents, if

L7 Mr.

L8 Mr.

l56

l Yeah. That was a mistake. They didn't want Mr. Larsen

2 here to talk —— to have to answer to that.

3 You know, another very important about

4 Mr. Larsen is that you'll remember in 2006, he asked

M—A—G—fi—N-5 that company called Magenic, Magenic, —C, to

6 take the two specific products that are accused here of

Live CommunicationsO"ice Communicator and7 infringing,

8 Server, and he said: ?lease add to them and make them

9 work using our patents. Add our patented technologies

L0 to those products.

Butand he spent it all trying to do that.

Why

the only money it

trying to make those products work,

they already did?

Larsen could have answered that.

don'tsaid:Munger first disagreed with me, Well,

L9 think he was trying to modify those products to add

And thenVirnetX's patented technology. He disagreed.

he said: Well, that's a real surprise once

the documentation.

Kendall Larsen would have toguess Mr.

wasn't. So whatanswer that because he was there, and

did Mr. Larsen say?
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O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

O3

:52 7

:53 8

:53 9

:53’O

l57

QUfiSl ON: The objectives were to modi:

—— VirnetX'sMicrosoft's pIOdJCtS to utilize patents

patented technology in those products.

ANSWER: Correct.

Yet those are the very same products that

front o_ you here and sayingVirnetX is standing in

already use them.

Now, why in the world would Mr. Larsen

spend the only money he had raised trying to convert

Microso‘t's products into one that used the patents if

:53 :_l

:53 :_2

:53 :_3

:53 :_4

:53 :_5

:53 :_6

:53 :_7

:53 :_8

:53 :_9

:53

:53

:53

:53

:53

:53

they already do. Well, Mr. Larsen chose not to come

here to have to answer that.

But it goes beyond that. You'll recall

’idavit about when thesethat he submitted a sworn a

l999. showedpatents were invented, September 23rd,

that to Mr. Munger. He said: Oops, that sworn

false.statement is not true. It was

They chose not to bring him here

reason, too.

The second person that's not here that

should be, for $272 isparticularly when you're asking

Dr. Victor Larson. And he's not here for a reason.

{e's one o: the co—inventors, so they certainly could

have brought him. And why didn't they bring him?

Well, he said the patents provide —— don't
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:51

:51

:51

:51

:51

:51

:51

:51

:51

:53

:53

:51 :_

:51 5

:51 :_

:51 :_

:51 :_

:51 :_

:51 :_

:51 5

:51 :_

:51 :_

:55

:55

:55

:55

provide any amount of

from here,

for something which

protection.

is S_3 secure.

what they're accusing here.

So Victor Larson,

knew there was no infringement.

why they didn't bring him to

Mr.

ODE

He

l58

It's real hard to see

but don't provide any amoint o_ protection

But that's exactly

of hethe inventors,

knew it, and that's

infringe here use S_

That's what they're

infringes.

So what does Dr.

the deposition

9 plus TLS. Mr.

-esLify to you.

Munger says the products they say

Munger agrees.

here in front o.

-es-imony that we played today.

-ha-strong feeling

against secure S_ 9 using TLS.

Larson say?

_ you saying

This was in

He had a

the patent provided no protection

And he hadn't changed his

mind even after s-udying the patent and all of that

information.

That's why

Both of themhere.

they said it,

bring other people here to ask

So what excuse did they give?

says: Well,

Hawk and scud missi_

knew

and their actions con:

we have pretty limited

could have spent a little less time

there was no infringement,

those two key people aren't

and

firmed it. So they

for $242 million.

Dr. Short

time. Well, they

talking about Global

_es just to bring the two key people
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HOUSTON*DALLAS/FT. WORTH*CORPUS CHRISlI*AUSlIN**.ASl l*.XAS*SAN ANTONIO

Petitioner Apple Inc. — Exhibit 1028, p. 2547



Petitioner Apple Inc. - Exhibit 1028, p. 2548

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

:55 l

:55 2

:55 3

:55 4

:55 5

:55 6

:55 7

:55 8

:55 9

:55 2-0

:55 ll

:55 2-2

:55 2-3

:55 2-4

:55’5

who could have answered the questions that

has asked you to answer,

asking

witnesses?

?amela

she never even got that September 2006 letter

Mr.

addressed to him.

her?

her,

3umann

Larsen said, yeah, he got it,

l59

this Court

particularly when they're

for $74? million.

VirnetX ca_l any SAICWhy didn't

they keep re_ying upon isThe letter from

from SAIC. And they say: Well, she says

from us.

Hmmm, maybe that's why. Because

and it wasn't even

if notSo where did he get it from,

So probably that's why they didn't bring

but she's the one who sent the letter who could

have testified about why she didn't send Microsoft the

in formation Show usit asked for when it said: ?ut up.

:55 L6

:55 2-7

:56 :_8

:56’9

the reason we really infringe,

didn't.

Microsoft said, yes,

according to you. They

And why there was no meeting when

insteadlet's have a meeting; why,

:56

:56

:56

:56

:56

:56

O:

in

the patent to VirnetX so they could sue us.

you wha

having a meeting,

formation we asked

why, instead of giving us the

trans;er
for, why all they did was

That tells

: kind of what the case is about.case this is,

Not dis

HOUSTON

:ractions.

First, do we use the VirnetX's patents?
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:56 1

:56 2

:56 3

:56 4

:56 5

:56 6

:56 7

:56 8

:56 9

:56 :_O

:56 :_l

:56 :_2

:56 23

:56 24

:57 2-5

:57 L6

:57 2-7

:57 2-8

:57’9

:57 20

:57 21

:57 22

:57 23

:57 24

:57 25

l60

fringement.

That'sSecond, was VirnetX first?

anticipation.

Third, are those claimed inventions

obvious?

Let's talk about infringement first.

ifJudge Davis’ construction says, they're missing only

ODE O: those limitations of there's nothe claims,

infringement.

On the 'l35 patent, they're missing two:

The V?N and the website. Those aren't distractions.

Those are things they have to prove. Those aren't

distractions o -he path. That's part of the

Davis has laidrequirements for -heir claim that Judge

out in the instructions.

The issueSo let's talk about V?N first.

is anonymity, of Yo1've heard a lot about that.
COUISG.

construction. Dr. Jones admit-ed thatJudge Davis’

order requires anonymity, so the question is, does i

provide anonymity?

The patent tells you what that means. You

want to prevent an eavesdropper from discovering that

Termina‘ '00 —— that's a computer —— is talking to

Termina' '10, another computer.

So let's look at the accused product and
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:57

:57

:58 :_

:58 :_

57 l

57 2

£7 4

£7 6

£7 7

£7 8

£7 9

£7lO

:58 :_l

:58 :_2

:58 :_4

:58 :_6

:58 :_7

:58 :_8

:58 :_9

:58

:58

:58

:58

:58

:58

see i: that's true.

l6l

Can an eavesdropper determine that

one computer is talking to a second computer?

ineans

O;

agree

0

have one address tha-

like

OVEI

address.

Dr. Jones says that's exactly what that

Anonymity says you can't dctcrminc the identity

‘ice Communicator

their name.

the internet.

That address identifies those computers,

Now,

the computers that are talking with each other.

this is what they're accusing.

talking to OCS,

They

Now,

those two computers

it can be seen.

that by his own Wireshark data.

he showed you.

visible.

know '

compu'

And Dr.

That address

this computer is in communication wi

And he admits

That's abou

that

say can“

-ha is

be

eavesdropper

communication with another.

HOUSTON*DALLAS/FT.

CIUG.

CYUG

Bu

-0?

de

And that address

Jones admitted that.

That address

:rom

That'sZines them and one only.

is visible plainly

There's nothing hidden as to that

and

He admi'

This is his slide

from that sender is

-ha- recipient is visible.

-ha- our eavesdropper would

th that

O"ice Communicator. fie admits

in

-hat is exactly what the patents

‘ringement.

In the 'l35,

from knowing that

anonymity is preventing an

one computer is in

But that's exactly what he
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:59 :_3

:59 :_4
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:59’6

admitted is true in our case. Their own expert,

they brought to try to prove infrin

anonymity.

And on the question of

we showed you lots of

a V?N.

Jire a V?N.

it's better.

Remember,

0.and even more so,

So not only is it no:

for the claims;

:59 :_7

:59 :_8

:59 :_9

:59

:59

:59

:59

:59

:59

So what does VirnetX have to say?

have a lot of

The

_3 address.

Dr. Jones.

And then on cross—examination,

admitted: Well,

that _9 address.

Dr.

V?Ns aren't even possible.

there are di

Jones said:

the advantage o_ i-

arguments here.

first one is:

That's why it's —— one o_

then he admitted that's not what any o_

V?N connections are not possible.

We

You can't hide that.

gement,

o. -he benefits o’ O"ice Communicator is you don’:

We said over and over again that it

l62

who

admitted no

whether it's a V?N,

marketing material that said one

need

doesn't

that might be saying you don't need another V?N.

Well,

-he reasons

think

And

a V?N,

is you

ll,

That's

the facts said,

“ice Communicator is beneficial when

as required

can use when

They

there's always an

from

he

ferent ways you can hide

It's just that Microsoft doesn't do
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